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HE Experience I have ſo often had of your 
Lordſhip's Goodneſs, cannot but encourage me 
to hope for the Continuance of it: And the Suc- 
ceſs of my former Endeavours under the Protection of 
your Lordſhip's Name, is a ſufficient Aſſurance, That if 1 
can be ſo happy as to have your Lordſhip's Approbation 
and Encouragement, I need not defire any other. 


Non is my Application to your Lordſhip in Behalf of 

a Common Law Treatiſe, any way diſcouraged by your 
Lordſhip's Removal to the Station you at preſent adorn 3 
for though the Publick Good, and his Majeſty's Service, 
have put you under a Neceſſity of leaving the Common 
Law Courts, yet nothing can ever make you ceaſe from 
being the moſt aſſured Friend and Patron, as well as 
the moſt exquiſite Maſter of the Common Law. And 
the Greateſt Lovers of it have the leſs Regret for the 
Loſs of your Lordſhip's Preſence among them, from the 
Honour. the Law it ſelf; has received by your Lordſhip's 
Advancement, whereby the World has been effectually 
convinc'd, That nothing ſo much conduces to make a 
| | Con- 


The DEDICATION. 


| Conſummate -Chancellor - as the moſt perfed ect Skill a : * 
| Experience in che Common aw eee, e, Meg 
Ir is with the utmoſt E 


eaſyre we obſerve our Lord- 
ſhip with HG FS eg aghees | to your ſtated 
Boundaries of Property, which our Anceſtors have always 


had An. ſuck Ben " Vehert#jon, apd w/ Rich) e Lordſhip 


never departs but in fuch Caſes, wherein evident 

Equity, Famer Senſe, ad Natural r undeniably 

poin 00 C tin. N JP. WW 10 $59 BEND 
Ir is to your Lordſhip we are obliged for the Removal 


of that Vulgar Prejudice, That the Rules of Law and 
Equity could not poſſibly be reconciled : As your Lord- 


p had rmerly-< need be en there, i is nothing in 
2 Capone 0 Ache on un delſtood; tlat 88 E. 705 
repugnant to Equity; you have now given us the like 
Satisfaction, That there is no Rule of Equity skilfully ap- 
plied, that in the leaſt contradicts the true Reaſon of the 
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The Second B 0 0 K. 


or 


The Pleas of che Crown. 


riſdiction are Courts of Re- 
cord, (ch. 1. ſect. 14.) and de- 
rive their Authority from the Crown, 
ch, 2 ſect. 1, Sc, 


* — * 
* * 
2 6. 
. 


The Principal Courts of this Kind, 
are, 

1. The Court of the Lord High 
Steward, ch. 2. 

2. The Court of Kings Bench, 
ch. 

: The Court of the Conſtable 
and Marſhal, ch. 4. 

4. The Court of the Juſtices of 
Oyer and Terminer, ch. 5. 

5. The Court of Juſtices of Gaol- 
Delivery, ch. 6. 


6. The Court of the Juſtices of | 


Aſſiſe and Niſi prius, ch. 7. 
The Court of Seſſions of Ju- 
bers of Peace, ch. 8. 


8. The Court of the Coroner, ch, 9. 


Vor. II. 


LL Courts of criminal Ju- 


* 


9. The Sheriff's Tourn, ch. 10. 
10. The Court Leet, ch. 11. 


The firſt Thing to be done in or- 
der to the bringing a Criminal to 
Juſtice i is to arreſt him. 

Arreſts are either without Proceſs 
from a Court of Record, or by Vir- 
tue of ſuch Proceſs. 


And firſt, Arreſts without ſuch 
Proceſs, are either, | 
I. By Private Perſons, or, 


2. By Publick Officers 


Arreſts of this Kind by Private 
Perſons are either, 

1. Such as are commanded and 

_ enjoined by Law, (ch. 12. ſect. 
1. to 8.) or, 

2. Such as are permitted by Law, 
(eb. 12. ſect. 8. to 18.) or, 

3. Such as are awarded by Law, 
(ch. 12. ſe. 22, &c.) 
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Officers, are either, 
Is By * Ich. * Tex: 
1 to 
2. By Conflbles, (ch. 1 3. ſect. 
to 12.) or, 
3. By Bailiffs of Towns, (ch. 13. 
ſect. 12.) or, 


2 


4. By ca of Peace, which | 


are 8 2 
1. By Parol, ch. 14 3 14. 
of 
By Warrant ch. 1 75 ſeat. 
I 5. to the End of the Chapter. 


2. 


Perſons arreſted are either to be| 


5 An Anal 45, 2 of the 
Arreſts a this Kind by Publickſ 


Secondly, Arreſts by Proceſs from 
a Court of Record may be made by 
Virtue of k. of Preceſs, 
1. Upon ſuch as is awarded b 
the Diſcretion of the Court, 
upon a bare Suggeſtion, or the 
Knowledge of the Juſtices, 
2. Upon ſuch as is awarded on an 
Appeal, Indictment, Or Infor. 
DI 1 * 
Proceſs of the ud Kind! is gene. 
ally called an Attachment, (ch, H 
and lie either againſt, 
1. The Officers of the Court, as, 


42 
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bailed, ch. 15. 
Or committed, ch. 16. ; 


. 


Perſons may bs celminel, in Rh oe 


FY 
„ > 


venting the bringing of Offenders 0 


Publick Juſtice, ſeveral Ways. 
1. Before any Arreſt made, 


2. After an Arreſt. 
ſo gulliy before| 


Perſons. may be ( 
any Arreſt made, 

I, By oppoſing an Arreſt, ch. 17. 
ſect. 1. 


; 


K 


2. By ſuffering a Criminal to el. # 


cape, ch. 17. ſect. 2, 4 
3. By S 17. 


ſea. 3. ch. 49. ſect. 14, 15, 16. | 


Perſons. may be ſo Guilty after 
an Arreſt, either in Reſpect of an 
Arreſt of themſelves, or 5 others. 

Their Offence in Reſpect of an 
Arreſt of themſelves, if without 
Force, is called an Eſcape, ch. 17. 

ſect. 5. 
If with Force, is called a Breach 
of Priſon, ch. 18. ; 
Their Offence in Reſpect of the 45 
reſt of others, is either, 

1. Without Force, or, 

2. With Force. 


1. Sheriffs and Bailiffs, ch. 22. 
ſect. 2 to 6. | 
2. . 2 ch. 22. ſect. 6 to 


3. Other Officers of the Court, 
ch, 22, ſect, 12, 
4. Jurors, ch. 22. ſect, 14 to 
27. 
fiſt other, as, 
Faferior Judges, ch. 22. bc 
2 5 to zo. 
2 Oounſellors, ch, 22. ſect. 30. 
3. Gaolers, ch. 22. ſect. 31, 
4. Any other Perſons whatſo- 
ever, ch. 22. ſect. 33. to the 
End of the Chapter. | 


Proceſs on an Appeal, . 
or Informarion, ſuppoſes ſuch Appeal, 


2 


N 


; Indictment, or Information to be firſt 


exhibited. 

An Appeal i is either, 

1. By an innocent, Perſon, which 
may either be by Writ, or by 
Bill, ch. 23. 

2. By an Offender conſeſſing him- 
ſelf Guilty, who is commonly called 

an Approver, ch. 24. 


Indictments (ch. 25.) are of two 
Kinds, 


Such Offences, pho Force, 
come under the Notion of Eſcapes, 
and are either, 

1. By Officers, (ch. 19.) or, | 
2. By Private Perſons,” ch. 20. 
Such Offences with Force come 
under the Notion of Reſcous, ch. 

222 | 
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1 oo 


1. Such as are grounded on the 
Common Law, ch. 25. ſect. 

5 to 99. 

ch as are grounded on Sta- 

tute, ch, 25. ſect, gg to 118. 


Informations are of two Kinds, 
1. Such as are merely the Sult 


I * 


of 


Pleas of the Crown. 


of the King, ch. 26, ſect. 1, 

_ OT e 

2, Such as are partly the Suit of 
the King, and partly the Suit 
af the Party, ch. 26, ſe, 17. 
to the End of the Chapter, 


Proceſs on an Appeal, Indictment, 
or Information, may be either con- 
fidered, 5 
1. Io general, without any Parti- 


cular Regard to Proceſs of Out- | 


3 5 lawry, ch. 27. ſect. 1. to 1 13. 
2. In Particular, with Regard to 
ſuch Proceſs only, ch. 27. ſect. 
113. fo the End of the Chapter. 


..A_ Criminal being brought into | 


Court is to be arraigned, or put upon 
his Trial, the Manner whereof may 
be conſidered, - 
1. As it relates to all Criminals in 
general, ch. 28. 
2. As it relates to Principals and 
Acceſſaries in Particular, ch. 29. 


The Party being arraigned, either, 
1. Stands Mute, (ch. 30.) or, 
2. Confeſſes, (ch. 31.) or, 
1 
Pleas are either, 
1. Dilatory, or, 
2. In Chief. 
The Dilatory are either, 
I. Declinatory, or, 
2. In Abatement, ch. 34. 
The Declinatory are either, 
1. Of the Privilege of Sanctuary, 
(ch. 32.) or, 
2. Of the Benefit of Clergy, ch. 33. 
Pleas in Chief are either, 
1. In Bar, or, „ 
2. The General Iſſue, ch. 38. 
The Principal Pleas in Bar are, 
1. That of Autrefoits acquit, ch. 


2. That of Autrefoits attaint or 


convict, ch. 36. 
3. That of Pardon, ch. 37. 
The Plea of Not guilty is triable 
either, 
1. By the Country, or, 
2. By the Peers, (ch. 44.) or, 
3. By Battle, ch. 45. 


try a Jury muſt be returned, : 
1. From the proper County, ch. 40. 
2. By proper Proceſs, ch. 41. 
| 3. Before a proper Court, ch. 42. 
he Jurors being returned into 


In order for a Trial by the Coun- 


[Court may in many Caſes be chal- 


lenged. 1 | 
| Such Challenges may be confider« 
ed either, | = Ok 
1. Without any particular Regard 
to Aliens, or, OD 
2. As they particularly relate to 
Aliens, ch. 43. fect. 34. ro the 
Ed of the Chapter. 
Thoſe of the firſt Kind, are either, 
1. Such as may be taken on the 
Part of the King, (ch. 43. ſect. 
2, 3.) or, 
2. Such as may be taken on the 
Part of the Priſoner. 
A Challenge may be taken on the 
Part of a Priſoner, either, 


10.) or, 


2. For Cauſe, ch. 43. ſect. 10 to 
34» ” 


The Jury being ſworn, are to be 


guided by their Evidence, ch. 45. 


Whereupon they muſt give ſome 
Verdict, either General or Special, 


ch. 47. 


Judgments in Criminal Caſes are 
of two Kinds, 
1. Such as expreſly ſentence the 
Party to the Puniſhment pro- 
per for his Crime. 


2, Such as give no ſuch expreſs 
Sentence. 


Of Judgments by ſuch expreſs 

Sentence there are two Kinds, 

1. Such as are fixed and ſtated, 
and always the ſame for the 
ſame Species of Crimes, ch. 48. 
ſe. 2. to 14. 

2, Such as are diſcretionary and 
variable according to the diffe- 
rent Circumſtances of each Caſe, 
ch. 48. 14 to 21. 


Of 
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1. Peremptory, (ch. 43. ſect. 5 to 
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5 An. Analhſ. ary &c- * 

Of Nene which give no ſuch 1. By the common Law, (ch. 49: 
expreſs Sentence, there ald two! ſect. 1 to 180 of. N 
Kinds, 2. By ner ch. 49. ſect. 18 to 

1. Outlawry, ch. 48. et 21,| | £:42 "400 6 
222, 23. | Judgments. may be Ge either, 
2. Abjuration, ch. 48. ſect. 24. 1. Without 'Writ of Error, (ch. 
f 50, ſect. 10 to 17.) or, 

The moſt conſiderable Conſe- 2. By Writ of Error. 
quences of an Attainder, &c. are, | They may be . * Writ of 
I. The Forfeiture of Lands and | Error, either, 

| Goods, ch. 49. ſect. 1to.42. | 1.'For Faults apparent in the Re- 
2. The Loſs of the Wife s Dower, cord, (ch. 50. ſect, 1.) or, 
ch. 49. ſect. 42 to 47. 2. For Matisse der the Record, 
3. The Corruption of Blood, ch. ch. Fo. ſect. 2 to 10. 
49. ſect. 47. to the Gr of the The Party condemned is either to be, 
Chapter. | ] 1. Reprieved, (ch. 51. ſect. 8, * 
Forfeitures of Lands a and Goods B 
are either, 15 4 | An Exzented, ch. 51. ſect. I to g. 
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ftory of the 


Dahon ch. 1. thoſe Courts; yet at this Day by the long, conſtant and uninterrupted 
28 Aſſ. pl. Uſage of many Ages, our, Kings ſeem to have delegated their whole 


miſſion, 1 5, 


2 Of Courts of criminal Juriſdittion in general. Book II. 


And firſt, for the better Underſtanding of the Nature of ſuch Courts, 
I ſhall Premiſe ſome Conſiderations concerning them in general, and then 
conſider the Nature of the Principal of them in particular. „„ 


As to the Nature of ſuch Courts in general I ſhall conſider, * 


: 1. What is requiſite to the Conſtitution of their Authority. 
2. What is incidental to all ſuch Courts in general. 


Seck. 1. As to the firſt Point I ſhall take it for granted, That the 
55- King being the ſupreme Magiſtrate of the Kingdom, and intruſted with 
the whole executive Power of the Law, no Court whatſoever can have 
any ſuch Juriſdition, unleſs it ſome Way or other derive it from the 
Crown. By. 9 
Dalt. ch. 1. Set. 2. Vet it ſeems, That the King himſelf cannot ſit in Judgment 
8. P. C. 54. b. upon any Indictment, becauſe he is one of the Parties to the Suit; and 
1 therefore where it is ſaid in ſome of our ancient Hiſtories, that our Kings 
Speed 321, have ſometimes ſate in Perſon with the Juſtices at the Arraignment of 
n Su Offenders, probably it ought not to be intended that they came as 
wo Judges, but as Spectators only, for the greater Solemnity of the Pro- 
ceeding. | 8 . 
4 Inſt 70, 7 1. be 3. And it is ſaid by * Sir Edward Coke, That the King has 
1 Ik committed and diſtributed all his Power of Judicature to ſeveral Courts 
14. 4. 20. Of Juſtice ; and thoug;.. it may be argued with the higheſt Probability 
2R þ 1, both from the Nature of. the Tlüng, and the conſtant Tendr of our 
any er the ancient Records: and Hiſtories fince the Conqueſt, and alſo from the 


S.P.C. 54, 


Exchequer, Form of all Proceſs in the King's Bench and Chancery, which' is always 
from Falte made returnable before the © King himſelf, That in old Time our Kings 


and Fol. . 
< © Ia. in Perſon, often determined Cauſes between Party and Party, proper for 


52. 


24 Inft. 73. judicial Power to the Judges of their ſeveral. Courts, which by the ſame 
immemorial Uſage have gained a known and ſtated Juriſdiction, regu- 
lated by certain and eſtabliſhed Rules, which our Kings themſelves can- 
not alter without an Act of Parliament, OO nn 
6H. 7.4. b Sed, 4. For it ſeems to be clearly agreed, That the King cannot 
1 give any Addition of Juriſdiftion to an ancient Court, but that all ſuch 
Bro. Pat. 53. Courts muſt be holden in ſuch Manner, and proceed by ſuch Rules, and 
ON f. 125- jn ſuch Caſes only, as their known Uſage has limited and preſcribed ; 
6 Co. 11. b. and from hence it followeth, That as the Court of King's Bench can- 
2 HI. H. P. C. hot be authoriſed to determine a mere real Action between Subje& and Sub- 
105. ject, ſo. neither q can the Court of Common Pleas:to inquire of Felony 
Skin. 273. or Treaſon. 5 | : TE 
4 Inft. 87. Sef. 5. Nay, it is ſaid by ſome, That the King is ſo far_ reſtrained. by 
2 Sid. 338. the ancient Forms in all Cafes of this Nature, that his Grant of a judi- 
cial Office for. Life, which has been accuſtomed to be granted only at Will, 
wen ,,, r TOSNSWG 0 FIT 7 og 4 
42 Aff. 12,13. Set. 6. And the Law is ſo jealous of any kind of Innovation, in 
4 Inſt. 164. a Matter ſo highly concerning the Safety of the Subject, as not to endure 
Bro. Com- any the leaſt Deviation from the old known ſtated Forms, however im- 
16. material it may ſeem; as will be more fully ſhewn, Ch, 5. Se@, 1. 
F. N. B. i io. b. — — — PIC EY — — EE. Lo Jo 22 ft Dus BT's he | 
Bro. Indict- 


ment, 22, 38. 
See 12C0.3t. 
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Chap. I. Of Cuuris of criminal Juriſdliction in general. 3 


Sef. 7. And from the like Reaſon it follows, That Commiſſions to 42 Af 5. 
ſeize the Goods and impriſon the Bodies of all Perſons, who ſhall be no- — N 
toriouſly ſuſpected of Felonies or Treſpaſſes, without any Indictment or 1318. ” 
other legal Proceſs againſt them, are illegal and void. | 2 Inſt, 54. 

Sect. 8. And it is ſaid, That the King cannot grant any new Commiſſion 
whatſoever, that is not warranted by ancient Precedents, however necefl y 
it may ſeem, and conducive to the publick Good; and therefore Com- b 4 Inſt. 16 
miſſions to aſfiy Weights and Meaſures, being of a new Invention, were 245: Id 
condemned by Parliament; and it is ſaid by © Sir Edward Coke, That the. Hie 14 
King could not authorize Perſons to take Care of Rivers and the Fiſhery * 1 Rol. . 
therein, according to the Method preſcribed by the Statute of Weſtm, 2. Ch, 352: b. 
47. before the making of that Statute. - TD 3 
Sect. 9. As all Judges muſt derive their Authority from the Crown, by 1 * 
ſome Commiſſion warranted by Law, they muſt alſo exerciſe it in a legal Bro. Judges 
Manner, and hold their Courts in their proper Perſons; for they cannot 4h 
act by! Deputy, nor any Way transfer their Power to another, as the Judges « Latch 7. 
of Eccleſiaſtical Courts may. . 

Sect. 10. But it ſeems, That regularly where there are divers Judges * Bro. Coron. 
of a Court of Record, the Act of any one of them is effectual, eſpecially 2 
if their ? Commiſſion do not expreſly require more. by ” rh 

Sed. 11. It hath been reſolved, That by the Common Law, all Pa- 23 Aſt pl. 7. 
tents of the Juſtices of either Bench, Barons of the Exchequer, Sheriffs, 3? H- 6.41. b. 
Eſcheators, Commiſſioners of Oyer and Terminer, Gaol-Delivery, and of by p. C. 53. 
the Peace, are determined by the Death of the King who made them, Letters B, C. 
Alſo it ſeems * certain, That at the Common Law (before 1 Ed. 6. 9, 9, Dali 
ſet forth more at large, Ch. 6.) if one had been convicted of any Offence Hob. 70. 
before any ſuch Commiſſioners, and the King had died before Judgment, 2 Rol. A. 673. 
no Judgment at all could have been given, becauſe the King was dead for . | 
whom the Judgment was to have been given, and becauſe the Authority: Rol. Ab. 
of the Judges was determined. Alſo it is ſaid that at * Common Law 14 
a Perſon attainted in the Time of a former King, could not have been — 79, 
executed without a new Warrant. Yet it hath been adjudged, That the Pr. 165-pl.z. 
Authority of a * Coroner or Verderor ceaſes not by the Demiſe of the = 0 4 
King in whole Reign they were choſen; and that the Office of a ® Bro. 1 
Sheriff, in ſuch Places where he is choſen by a Corporation, having by its 3%, 
Charter the Inheritance of the Office, does not determine by the Demiſe ory Jar 
of the King ; from whence it ſeems alſo to follow, that no other Cor- 126. a. 
poration-Officer, who by the Charter is inveſted with any judicial Autho- x7 ©: * 


rity, loſes it by ſuch Demiſe. : Bro. Coron, 
Sec. 12. And to prevent the Diſorders and other Inconveniences, which 65. 

may happen upon the Death of a King, from the Want of Perſons armed 9 1 
with competent Authority to execute the Laws, before the Succeſſor can 2 Inſt. 173. 
have Time to appoint others, it was enacted by 7 & 8 Gul. 3. 27. Sed. 2 1. Bit, Cf. 20. 
That no Commiſſiun either Civil or Military, ſhall ceaſe, determine, or be 201. TO 


void, by Reaſon of the Death and Demiſe of his ſaid Majeſly, or of any of his Commiſſion, 
Heirs or Succeſſors, Kings or Queens of this Realm; but that every ſuch Commiſe Gm Jar. 


fron ſhall be, continue, and remain in full Force and Virtue, for the Space of fix 2 
ut this is 


Months next after any ſuch Death or Demiſe, unlgſi in the mean Time ſuperſeded, cd Conre 
determined, or made void by the next and immediate Succeſſor, to whom the Im- , E. 4.44 a b. 


perial Crown of this Realm, according to the Act of Settlement in the ſaid Sta- and Bro. Of. 


tute before mentioned, is limited and appointed to go, remain or deſcend. r 4 
Sed, 13. And it is farther enacted by 1 Anne, Stat. I. c. 8. Par. 2. That C. fol. 49. 
Letters B. C. 


no Patent or Grant of any Office or Imployment, either Civil or Military, © YES Joh 


bereafter to be made, ſhall ceaſe, detgrmine, or be void, by Reaſon of the Death 
3 | | or 


1 Of Courts of criminal Juriſdiction in general, Book II. 


or Demiſe of any King or Queen of this Realm, but that every ſuch Patent or 
Grant ſlall be, continue, and remain in full Force for Aix Months, next after | 
any ſuch Death or Demiſe, unleſs in the mean Time ſuperſeded, determined, 
or made void by the next immediate Succeſſor, to whom the Crown is limited 
and appointed to go, remain or deſcend. _ Fr | 
And it is farther enacted, Par. 5. That no Commiſion of. Aſſize, Oyer and 
Terminer, general Gaol-Delivery, or of Aſeciation, Writ of Admittance, 
Mit of Si non omnes, Writ of Affiſiance, or Commiſſion of the Peace, - ſhall 
be determined by the Death of any King or Queen of this Realm; but every 
ſuch Commiſſion and Writ ſhall be and continue in full Force for fix Months 
next enſuing, notwithſtanding ſuch Demiſe, unleſs ſuperſeded and determined 
by the next Succeſſos: And alſo no original Writ, Writ of Niſi Prius Commiſ- 
fron, Proceſs or Proceedings whatſoever, in, or iſſuing out of, any Court of 
Equity, nor any Proceſs or Proceedings upon any Office or Inquiſition, nor any 
Iirit of Certiorari; or Habeas Corpus, in any Matter or Cauſe, either Cri- 
minal or Civil, nor any Writ of Attachment or Proceſs for Contempt, &e. 
{hall be determined, abated or diſcontinued, by the Demiſe of any King or 
Queen of this Realm; but every ſuch Writ, &c. fhall remain in full Force, 
o be preceeded upon, as if ſucb King er Queen had lived. | 


«2 Toft. 311. Ag to the ſecond Point, viz. What is incidental to all ſuch Courts in 
| hr pup? general, I ſhall only take Notice of the following Particulars ; 

F. N. B. 85. f. Sec. 14. Firſt, That all Courts of this Kind muſt be Courts of * Re- 
*** 239. 0: cord; for a Court which is not of Record, can neither impoſe any Fine 
3 . pl. on an Offender, nor award a Capias againſt him, nor even hold Plea of 
bo; a common Treſpaſs Vi & Armis; and from hence it clearly follows, That 
” 5-7 adi no Proceedings of any Court of criminal Juriſdiction, can be removed 
2 Lev. 93. into a Superior, but by Writ of Error or Certiorari; and that no Aver- 
1 Mod. 2.4 5- ment can be taken againſt the Truth of any Thing recorded in any ſuch 
$ Co. ak Court; band that all Courts of Common Law, that have Power given 
b Salk. 200. them to fine and impriſon, are thereby made Courts of Record, | 
2 Sect. 15. Secondly, That * all ſuch Courts may injoin the People to 
219.Y. keep Silence under a Pain, and impoſe reaſonable Fines, not only on ſuch 
8 Co. 38 b, as {hall be convicted before them of any Crime on a formal Proſe- 
Cro. El. 58 r. cution, but alſo on all ſuch as ſhall be guilty of any Contempt in the 
1 Sig. 145. Face of the Court, as by giving opprobrious Language to the Judge, 
* or obſtinately refuſing to do their Duty as Officers of the Court; and it 


F. N. B. 82. is ſaid, That all ſuch Courts, except the Court-Leet, may alſo impriſon 
Dalton, ch. 1. all ſuch Offenders : Alſo it ſeems“ That even a Court-Leet is fo far in- 
R$: truſted with the keeping of the Peace within its own Precinct, that the 
Cromp. 7. Steward of it may by Recognizance bind any Perſon to the Peace, who 
11 5 de b. (hall make an Affray in his Preſence, fitting the Court, or may commit 
n- con him to Ward, either for want of Sureties, or by Way of Puniſhment, 
H. 7. 26.4, Without demanding any Sureties of him; in which Caſe he may afterwards 
z Int: 29. impoſe a Fine according to his Diſcretion ; from whence it follows 2 for- 
' 27 AL. Pl. fiori, that other ſuperior Courts of Record have the like Power, 

4 57. Sect. 16, Thirdly, That no © Judge of any ſuch Court is compellable to 
G. deliver his Opinion before-hand, in Relation to any Queſtion: which may 
. after come judicially before him. — | __ 
Crom. 121, Sec. 17. That no ſuch: Judge is any Way: puniſhable for a mere Er- 
5 ror of Judgment, as hath been more fully ſhewn in the firſt Book, Chap. 17. 
36 = | 


Seck. 18. 


Chap. 2% Court of the High Steward of England. | 6 


SefF. 18. It is queſtioned, whether all Courts of Record may not diſ- Lamb. 403. 


charge any Perſon arreſted, during his Journeying to or from ſuch Courts, "wy 1 885 


or neceſſary Attendance there by Proceſs from any other Court: However 1 Lev. 159. 


it ſeems to be agreed, That any ſuch Court may diſcharge a Perſon who þ 39%": '5: 
ſhall be ſo arreſted in the Face of it. | Ero. Privilege, 
1 7 | | | OR 180. 
— — hes | — Gilb. Caſ. 308. 
f NN | 2 Stra. 987. 
CHAP, II. 


of the Covrt of the High Steward of England. 


N D now I am to conſider the Nature of the principal Courts of eri- 
A = minal Juriſdiction in particular, and 


I. of the Court of the High Steward of England. 
2. The Coutt of King's Bench. 
3. The Court of the Conſtable and Marſhal. 
4. The Court of the Juſtices of Oyer and Terminer. 
5. The Court of the Juſtices of Gaol-Delivery. 
6. The Court of the Juſtices of Aſſize and Ny Prius. 
7. The Court of the Seſſions of the Juſtices of the Peace. 
8. The Court of the Coroners, 
9. The Sheriff's Tourn, 
10, The Court-Leet, 


The Office of High Steward of England, which anciently Was Heredi- 4 Toft, $3.59. 


tary, not having been granted to any one fince the Reign of King Henry of the Exche- 
the Fourth, but only 75 hac vice, either for the Trial of a Peer on an In- quer 33, &c. 
dictment for a capital Offence, or for the Determination of the Preten- 6,29P 84. 8 
ſions of thoſe _- claim to hold by Grand Serjeanty, to do certain ho- Fleta, lib. 2. 
nourable Services to the King at his Coronation : it ſeems needleſs to make _ 150 
a particular Inquiry, concerning the Anthority of the Court of this High £ 
Officer, of which very little Mention is made in our ancient Records or 
Law-Books ; and therefore I ſhall content myſelf with remarking in this 

Place in general, That anciently the Duty of this Office conſiſted in ſuper- 

viſing and regulating next under the King the Adminiſtration of Juſtice, 

and all other Affairs of the Realm, whether Civil or Military, and that no 3 Inft 28. 


one under the Degree of Nobility is capable of ſo honourable a Poſt ; and! H. 6. i b. 


4 Inſt. 
for the particular Manner of executing this Office, in the Trial of a Peer, Is. 8. P. C Ng: 
ſhall refer the Reader to the Chapter concerning the Trial of Peers. _ Ch. 8. 

+ PE 


CHAP: 


Vol. II. 


” 
——— — — —24 h — > 2—— — 
—— —— . — 
the Lee IE '4 * = 
me — * - — - 
N i”) - - 
vr» - <a os n — 
5 ' A FEY — —ũ—3—ä — 


— = 
a » — —— * 1 
<4 3 1 
* 7 o — 
_—— — %— — — — — 
a 


* F 
POR _ OR g = - 


BOB, eta ie — — 3 
<< _— _— — 2 234 — — 


— 


2 


6 Of the Court of King's Bench. Bock II. 


* 4 , - 
—_—_—. - . f — 2222 2 s * 3 1 A I” 2 
P . a. 


Ee a; * 
* 


CHAP. III. 


Vide ſupra. Se, 1. HE whole Juriſdiction which is now diſtributed among the 
on 3 3 ſeveral Courts of Veſiminſter-Hall, ſeems in the firſt Reigns 


x Rol. Ab.g4. who was an Officer of very great Authority, and uſed in the King's Ab- 
Letter A. and ſence beyond- ſea to govern the Realm as Vice- Roy. 5 5 


95; LenerB. Seck. 2. Out of this Court the Courts of Common Pleas and Exche- 


25.26. quer ſeem to have been derived, ſometime before the making of the Sta- 


2 Mador, tute of Magna Charta; the former of which Courts properly determines 

— 2 Inft. Pleas merely Civil, and the latter thoſe relating to the Revenue of the 

21, 22, 23. Crown, And after the © Erection of theſe Courts, the ſupreme Court ſeems 
1 Inſt. 71. by Degrees to have obtained the Name of the Court of King's Bench, and 

a hath always retained a ſupreme Juriſdiction in all criminal Matters, and alſo 

« Dyer 187. in certain perſonal Cauſes, and is ſtill © ſuppoſed. to have always the King 

=> 543 himſelf in Perſon ſitting in it. n 1 Þ 

544. | | 

On of For the better Uunderſtanding the Nature of this Coutt, I ſhall conſider 
* POET the following Particulars : N 


1. In what Manner it corrects all Kinds of Miſdemeanors of all 
Perſons in general. ted | 
2. How far it reforms inferior Courts. 
. How far its Preſence ſuſpends the Power of all other Courts. 
4. What Rules are to be obſerved in the Form of its Proceedings. 


See 16 Ca. 1. Se. 3. As to the firſt Point, it is certain, That this Court is intruſted 
ca. 10. ſect. 2. with the higheſt Juriſdiction, not only over all capital Offences, but alſo all 
2 other Miſdemeanors whatſoever of a publick Nature, tending either to a 
2 H. H. P. c. Breach of the Peace, or to the Oppreſſion of the Subject, or to the raiſing 
2, 596 of Faction, Controverſy, or Debate, or to any Manner of Miſgovernment; 
ſo that whatſoever Crime is manifeſtly againſt the publick Good, it comes 
within the Conuſance of this Court, though it do not directly injure any 
particular Perſon; neither can any private Subject, who has not forfeited his 
Right to the Protection of the Law, ſuffer any kind of unlawful Violence 
or groſs Injuſtice againſt his Perſon, Liberty, or Poſſeſſions, from any Per- 
ſon whatſoever, without a proper Remedy from this Court, not only fer 
Satisfaction of the private Damage, but alſo for the exemplary Puniſhment 

of the Offender. 
Sec. 4. Neither is it neceſſary in a Proſecution of any ſuch Offence 
in this Court, to ſhew a Precedent of the like Crime formerly puniſhed 
Sid. 168, here, agreeing with the preſent in all its Circumſtances ; for this Court 
See thePream- being the Cuſtos Morum of all the Subjects of the Realm, where-ever it 
die of 160.1. meets with an Offence contrary to the firſt Principles of common Ale, 
4 an 


50005 — een ———_ te. —— — om 


Chap. 3. Of the Court of King's Bench, 


and of dangerous Conſequence to the Publick, if not reſtrained, will adapt 

ſuch a Puniſhment to it as is ſuitable to the Heinouſneſs of it. 
ect. 5, And ſo high a Truſt doth the Law repoſe in the Juſtice and In- 

tegrity of this Court, as generally to leave it to the Diſcretion of its Judges 

to inflict ſuch Fine and Impriſonment, and even infamous Puniſhment 

on Offenders, as the Nature of the Crime, conſidered in all its Circum- 
ſtances, ſhall require; neither doth it confine them to make Uſe of their No. 666 
own Priſon, but leaves them at Liberty to commit Offenders to any Priſon Pl. 913. 
in the A er which they ſhall think moſt proper, and doth not ſuffer _ 145, 


any other Court to remove or bail any Perſons condemned to Impriſonment 48. 7 
by them. 5 5 2 152. % 
| * $e#. 6. Alſo this Court hath ſuch a ſovereign Juriſdiction in criminal © A, 436, 


Matters, that it may proceed as * well on Indictments found before other * Daliſ. 25. | "a 
Courts, and removed into this by Certiorari, as on Indictments or Infor- H. H. P. C. 1 
mations orignally commenced in it, whether the Courts before whom Tart? 8. 1 
ſuch Indictments were found be determined or ſuſpended, or ſtill in eff, 44 E. 3. 31 b. 
and whether the Proceedings be grounded on the Common Law, or on Cromp. Juriſa. 
ſome Statute making a new Law concerning an old Offence, and appoint- 3“ 
ing certain Juſtices to execute it, as the Statutes of * forcible Entries, * 9 Co. 118. 
and the © Statute of Philip and Mary, againſt Perſons taking away Fe- ay 1. ch. 
| 3 : - b4veft. 51. 
males under the Age of fixteen Years from their * Guardians, &c. Nei- *Cro © 
ther doth a Statute which appoints, That all Crimes of a certain Deno- 2 Lev. ma 
mination ſhall be tried before certain Judges, exclude the juriſdiction of * Mod. 128, 
this Court without expreſs negative Words; upon which Ground it hath 4 ; Keb, 
been reſolved; That 33 H. 8. 12. which enacts, That all Tre:fons, Sc. 94, 106, 4.4 
within the King's Houſe, ſhall be determined before the Lord Steward of © 2 Laſt. 549. 
the King's Houle, &c. doth not reſtrain this Court from proceeding * H. 5 C. 
againſt ſuch Offences : But where a Statute creates a * new Offence, which 5. 9. 
was not taken Notice of by the Common Law, and erects a new Juriſdic- 5 
tion fot the Puniſhment of it, and preſcribes a certain Method of Proceed- bove cited 3 
ing, it ſeems queſtionable, how far this Court has an implied juriſdiction in the Chapter 
NA 3 => 
Sef. 7. But it is cortain, That the Law has ſo high a Regard to this : 
Court, that it will not ſuffer as Record regularly removed into it from an*2?2F.3.6b. 
inferior one, to be remanded * after the Term in which it eame in (except in = F mg C 5, 
ſome few Special Caſes ;) * yet if the Juſtices perceive, that there is any 05 AM. 4 
Practice in endeavouring to remove any ſuch Record, or that the ſole Inten-! Rol. Ab. 
tion of ſuch Removals is the Delay of Juſtice, they may on their Diſcretion 20 2 Sa 
refuſe to receive ſuch Record, and may before it is filed remand it back 4 Inſt. 73. 
again, for the Expedition of Juſtice; and upon this k Ground, as I ſuppoſe, * 0 158. 
where one who had pleaded Not guilty to an Appeal below, and at his s;. — 
Trial had challenged ſo many of his Jury, that the Inqueſt could not he * Cro. Car. 
taken for want of Jurors, whereupon a new Diſtringas was awarded, re- 1 208 1 
moved himſelf in the Court of King's Bench, he was ordered to be re- 97, 99. 23 
manded: Alſo by the Conſtruction of the Statutes, which impower the ! Ley 223. 
Common Law Courts of Weſiminſter, to grant a Ni Prius for the Trial « 3 
2 . . þ yt 74. 
of Iſſues joined in thoſe Courts, the Juſtices of the King's Bench may grant 75. 
ſuch Trial, as well in Caſes of Treaſon and Felony as in other common 2% E. 4. 5. a. 


Cafes; becauſe; for ſuch Trial, not the Record itſelf is ſent down, but only — 


the Tranſcript of it. L 4 Inſt. 74. 
Sef.8. And it is recited by 6 H. 8. 6. That divers Felons and Murderers, Ray. 364. 
upon feigned and untrue Surmiſes, had oftentimes removed as well their Bo- 
dies as their Indietments, by Writ and otherwiſe, before the King in his Bench, " 
and could not by the Order of the Law be remitted and ſent down to the Juſtices ot 
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: I Gaol: Delivery, or of the Peace, nor other Fuſtices, nor Commiſſioners, tg 
roceed upon them after the Courſe of the Common Law, And thereupon it is 
enacted, That the Juſtices of the King's Bench have full Authority by their 
= omp. Jur. Diſeretions, to remand and ſend down, as well the Bodies of all Felons and 
2 H. H. P. C. Murderers, brought or removed before the King in his Bench, as their Indie. 
3, 4. 41. ments, into the Counties where the ſame Murders or Felonies have been com. 
mitted and done; and to command all Juſtices of Gaol-Delivery, Juſtices of 
Peace, and all other Juſtices and Commiſſioners, and every of them, to pro- 
ceed and determine, upon all the aforeſaid Bodies and Indifiments ſo remo- 
ved, after the Courſe of the Common Law, in ſuch Manner as the ſame Ju- 
flices of Gaol-Delivery, Juſtices of Peace, and other Commiſſioners or any 
of them, might or ſhould have done, 1f the ſaid Priſoners or Inditments had 
never been brought into the ſaid King's Bench. „„ WG 

$a a Sec. 9. In the Conſtruction of the Statute it ſeems to have been hol- 

22 den, That it ſhall not be extended by Equity to High Treaſon. | 

See. 10. As to the ſecond Point, vi. How far the Court of King's 
Bench reforms inferior Courts, there is no Doubt, but that this Court, be- 
ing the higheſt Conrt of Common Law, hath not only Power to reverſe 
erroneous Judgments given by inferior Courts, but alſo to puniſh all inferior 
Magiſtrates, and all Officers of Juſtice, for all wilful and currupt Abuſes of 
their Authority, againſt the known, obvious, and common Principles of 
natural Juſtice, but not for mere Miſtakes, which an honeſt well meaning 


Man may innocently fall into. 


. 


Sect. 11. As to the third Point, vi/2. How far the Preſence of this 

Court ſuſpends the Power of all other Courts, it is certain, That this being 
H.P. C. 156. the * ſupreme Court of Oyer and Terminer, Gaol-Delivery, and Eyre, 
2 H.H-P.C4: doth ſo far ſuſpend the Power of all other Juſtices of ihis Kind, in the 
25 Al pl. 1. County wherein it fits, during the Time of its fitting in it, (if ſuch Ju- 
3 Inſt. 27. ſtices have“ Notice of its fitting there, and even without ſuch Notice, 
. as ſome ſay,) that all Proceedings commenced before any ſuch Juſtices 
Bro. Commiſ- during ſuch Time are void; yet it *ſeems, That ſuch Juſtices may pro- 
7 iO, ceed upon Indictments taken in a foreign County and removed before 
Ch. 3. Secl z. them, becauſe the Court of King's Bench. hath nothing to do with ſuch 
© 4 Inſt. 73. Inditments, unleſs they be removed into it. Alſo there ſeems to be 
+ Iod, 73. the ſame Reaſon, That ſuch Juſtices may proceed upon Indictments taken 
H.4s. before them, of Offences in the ſame County before the Term; for it is 
e Keilw, 152. ſaid in © Keiluay, That if an Appeal be commenced before Juftices in Eyre, 
and afterwards another Appeal be brought in the King's Bench, it will 

be a good Plea that another Appeal is depending ; which ſhews that the 

King's Bench ought not without a Certiorai, Sc. to intermeddle in an Ap- 

peal, whereof another Court is legally poſſeſſed before; and the Reaſon 

fReilw. 153. ſees to be the ſame as to Indictments; And it is ſaid in the ſame* Book, 
That if the King's Bench and Juſtices in Eyre are in one County, yet this 

ſhall not change the Power of the Juſtices in Eyre, but that if the King 

will make Proceſs for any thing not commenced before the Juſtices of Eyre, 

as to ſuch Thing their Power is ceaſed ; by which it ſeems to be implied, 

that as to what was commenced before them, their Power continues: How- 

s ; Inſt. 24, ever, it is certainly the * ſafeſt way for any of the Juftices above mentioned 
1 _ IND proceeding cn any ſuch Indictment, to have a Special Commiſſion for that 
5 5 Purpoſe, and it is moſt adviſable that ſuch Commiſſion bear Tefte in the Term. 
Co. Entries Set. 12. As to the fourth Point, What Rules are to be obſerved in 
57-0. 55. b. the Form of the Proceedings of this Court, it ſeemeth, That all Proceſs 
i Co. Entries Upon“ Writs of Appeal, and alſo all Proceſs upon i Indictments removed 


354-b. 355.b. hither by Certiorari from a foreign County, ought to be made returnable 
8 coram 
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coram nobis ubicungue fuerimus, but that all Proceſs upon Bills of Appeal * Co. Entries 
againſt one in cuſtodia Mareſchalli, and perhaps alſo upon Indictments 5,” b. . z. 
commenced in the King's Bench, ought to be returnable coram nobis apud > Co. Entries 
Meſtmonaſterium : alſo it has been reſolved, That where the Court proceeds 3 353 b. 
on an Offence committed in the ſame County wherein it ſits, the Proceſs 1 
may be made returnable immediately; but that where it proceeds on an of- iries 360. a. 

fence removed by Certioruri from anotherz there muſt be fifteen Days be- 3%. * . , 
tween the Teſte and Return of every Proceſs, AR" 


2 8 a fo ' P 9 Lev. 61. 
1 Sid. 72. 2 Rol. Ab. 626. pl. 4. 5. 2 Inſt. 5 50, 508. 
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CHAP. IV. 
Of the Court of the Conſtable and Marſhal. 


OR the better Underſtanding the Nature of this Court, it may not 
be improper to premiſe ſome general Conſiderations concerning the 

antient Juriſdiction of thoſe high Officers before whom it is holden. | 

Sect. 1. As to the Office of high Conſtable of England, which an- Dy. 285. b. 
ciently was Hereditary, the ſame being eſteemed of too high Authority 4% 8 
to be ſafely intruſted with any Subject, but only pro bac vice, ſince the N 
Reign of King Henry the Eighth, and there being very little to be found Mad. Hiſtory 
in our ancient Records and Hiſtories; concerning the particular Power of te ehe- 
or Authority of this high Officer, our moſt learned Antiquaries ſeem to TY 
be able to give us little more than their own Conjectures concerning this 
Matter. However there is no Doubt; but that he was an Officer of ve- 
ry great Power both in War 'and Peace; and indeed his very Name im- 
ports no leſs ; for the Word Conſtable ſignifying in general a Commander Madox 27. 
or Officer, he who was called Conſtable of England, or the King's Con- 
ſtable, or ſometimes by the way of Eminency; the Conſtable, without any Madox 28. 
other Addition, cannot but be thought to have been a Perſon of the 
. higheſt Command and Authority; and the Statute of 13 R. 2. (which 
is at large ſet forth in the following Part of this Chapter,) reſtraining his 
Juriſdiction to Things touching War, not determinable by the Common 
Law, in relation to which it requires him to proceed according to antient 
Uſage, clearly ſuppoſes him to have an ancient eſtabliſhed Authority 
concerning theſe Matters: And it ſeems to have been ſomewhat doubtful, | 
before the making of the ſaid Statute, Whether the Conſtable and Mar- ,g, 3. 3. 
ſhal had not a general Juriſdiction over all Contracts whatſoever made be- 13 H 4.4.5. 
yond Sea. | | - . 
HSGeckt. 2. Neither do there ſeem to be any greater Footſteps in An- 
tiquity, of the original Inſtitution of the Office of the Lord Marſhal, or "a 
of his Power or Authority ; for anciently there were ſeveral Officers of "8 
the King's Houſhold, who were called Marſhals; as the Marſhals of his "i 
2 Horſes, of his Birds, and of his 2 Meaſures, who had certain Salaries * Macox 30 ; 
allotted them, for the Management or well Ordering of the Things com- | 
mitted to their Charge. And in the antient Records relating to thoſe = 
Officers, there ſeems no more to be meant by having the Marſhalſy of Madox 30. 1 
a Thing, than to have the Overſight, or Charge, or Ordering of it: 3": i 
Alſo in our old Records, there are ſome Officers taken Notice of by the 
- Name of Marſhals, who are mentioned only in general to have been Ser- 


vans of the King's Hcuſhold, without any farther Account of the Na. 8 
Vo r. II. D " ture 30. 
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1 Rol. Ab. türe of their Office or Duty in particular. However, we find that in. the 
527. K. 224 Year of King Edu. 3. the Parliament granted Fifteenths on divers Con- 
ditions, one of which was, That there ſhall be no Mareſchalſy in Eng- 

land, except the Mareſchalſy of the King, and of the Guardian of Eng. 

land, when the King ſhall be out of England. And it ſeems. clear, That 

. there wes one Marſhal ſuperior to the reſt, who was ſometimes called the 
Madox 31, Maſter-Marſhal, at other Times the King's Matſhal, the Marſhal of Eng. 
32, 33 and, or the Earl Marſhal, being an Officer of very great Authority both 
2 Pleta Lib. 2. in War and Peace, whoſe principal Office in * Time of War, was to regu. 
8 late the Incampments of the Army, and to aſſign to the Troops their re- 
7 ſpective Poſts in the Day of Battle; and in * Time of Peace to provide for 
the Security of the King's Perſon in his Palace, to diſtribute the Lodgings 

there, and to preſerve Peace and Order in the King's Houſhold, and to be 

e 4 Inſt 123. aſſiſtant to the Conſtable in Determining Cauſes, and alſo to © execute the 
Caſes in Parli- Orders both of the Court of the Conſtable; wherein he himſelf ſate as 


3 2. Judge, and of the Court of the High Steward, to which he ſeems to have 


Ca. 3. been only an Officer. | | 
Sect. 3. But whatever might be the original Inſtitution of theſe Officers, 


or the nature of their Authority, it is certain their Juriſdiction is at pre- 
ſent declared, limited and reſtrained by certain Acts of Parliament, before the 
Madox, 29. Making whereof, we have ſcarce any Thing memorable on Record concern 
ing this Matter. | 3 5 
Se. 4. And firſt it is enacted by 8 R. 2. 5. as followeth, Becauſe di- 
vers Pleas concerning the Common Law, and which by the Common Law ought 
to be examined and diſcuſſed, are of late drawn before the Conſtable and Mar- 
ſhal of England, to the great Damage and Diſquietneſs of the People: It is 
agreed and ordained, That all Pleas and Sutts touching the Common Law, and 
hich ought to be examined and diſcuſſed at the Common. Law, ſhall not here- 
after be drawn or holden by any Means before the aforeſaid Conſtable and Mar- 
ſhal, but that the Court of the ſame Conſtable and Marſhal ſhall have that which 
belongeth to the ſame Court, and that the Common Law ſhall be executed and 
uſed, and have that which to it belongeth, and the ſame ſhall be executed and 
uſed, as it was accuſtomed to be uſed in the Time of King Edward. | 
Seck. 5. And it is farther declared by 13 R. 2. 2. in the following Words, 
Becauſe that the Commons do make a grievous Complaint, that the Court of the 
Conſtable and Marſhal hath incroached to him and daily doth incroach Con- 
tracts, covenants, Treſpaſſes, Debts and Detinues, and many other Actions 
pleadable at the Common Law in great Prejudice of the King, and of his 
Courts, and to the great Grievance and Oppreſſion of the People: Our Lord 
the King, willing to ordain a Remedy againſt the prejudices and Grievances 
aforeſaid, hath declared in this Parliament, by the advice and Aſſent of the 
Lords Spiritual and Temporal, the Power and Juriſai&ion of the ſaid Conſtable, 
in the Form that followeth : To the Conſtable it pertaineth to have Cognizance of 
Contracts touching Deeds of Arms and of War out of the Realm, and alſo of 
Things that touch War within the Realm which cannot be determined nor diſ- 
cuſſed by the Common Law, with other Uſages and Cuſtoms to the ſame Mat- 
ters pertaining, which other Conſtables heretofore have duly and reaſonably uſed 
in their time. Joining to the ſame, that every plaintiff ſball declare plainly his 
Matter in his Petition, before that any Man be ſent for to anſwer thereunts. 
And if any will complain, That any plea be commenced before the Conſtable and 
Marſhal, that might be tried by the Common Law of the Land, the ſame Plain- 
tiff ſhall have a Privy Seal of the King without Difficulty, directed to the ſaid 
Conſtable and Marſhal, to ſurceaſe in that Plea, until it be diſcuſſed by the King's 


Council, if that Matter ought of Right to pertain to that Court, or otherwiſe to 
7 be 
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be tried by the Common Law of the Realm of England, and alſo that they ſur- 
ceaſe in tbe mean. Time. % Ge of bon BE 1 

Seck. 6. And it is farther enacted by 1 H. 4. 14. as followeth, For mary 
great Inconventencies and Miſchiefs, that often have happened, by many Ap- 
peals made within the Realm of England before this Time, it is ordained and 
eftabliſhed from benceforth, that all the Appeals to be made of Things done with- 
in the Realm, ſhall be tried and determined by the good laws of the Realm, made 
and uſed in the Time of the King's noble Progenitors ; and that all the Appeals 
70 be made of Things done out of the Realm, ſball be tried and determined 
before the Conſtable and Marſhal of England for the Time being. And more- 
over, it is accorded and afſented, that no Appeal be from henceforth made, or 
in any wiſe purſued in Partiament in Time to come. 


For the better Underſtanding of the Conſtruction of theſe Statutes, and the 
Nature of this Court, I ſhall examine the following Particulars : 


1. How far the ſaid Court hath Conuſance of Points of Honour in 
2. Whether it can puniſh private Perſons for marſhalling Funerals. 
3: Whether it can be holden by a Lord Marſhal alone without a 
. Conſtable. | | „„ 
4. Whether its Power as to Appeals of Treaſon be ſuperſeded by 26 
or 35 H. 8. or 5 and 6 Ed. ö. 1 1. or 1 and 2 Ph, and Mary 10. 
5. By what Law, and in what Manner it proceeds. 
6. Whether it may be prohibited if it exceeds its Juriſdiction. 
7. Whether it can be holden by Commiſſion: 


Sect. 7. As to the firſt Point it is obſervable, That the above men- 
tioned Statute of 13 R. 2. declares the Juriſdiftion of this Court, in Rela- i H. H. P. c. 
tion to Things done within the Realm in theſe Words, To the Conſtable 592 
pertaineth Connſance, &c. of things that touch War within the Realm, which 

cannot be determined nor diſcuſſed by the Common Law: From whence it 

ſeems to follow; that this Court has nothing to do. with a meer Civil 

Matter, no way relating to War; and therefore the .Proceedings of the 

Court of the Lord Marſhal, in the King Time of Charles the Firſt, for bare 
ſcandalous Words reflecting on the Honour br Gentility of Fami-; Ruthworth's 
lies, ſeem no way to be maintained; yet it feerns to be taken for grant- Col. Part 2. 
ed in ſome * Books, That diſputes concerning Precedency, and Points 59 . 
of honour, and ſatisfaction therein; are proper for this Court: Neither do Hob. 121. 
I find, That the Proceedings therein againſt Perſons for falſly aſſuming 1 . me 07s 
the Name and Arms of honourable Families, were cenſured or diſallowed er 75 
by the learned Members of the Committee of the Houſe of Com- 1 Sid, 353. 
mons in the Year 1639, who were appointed to inquire into the Abuſes ! g'*v 230 
of this Court. And it ſeems to be admitted in the Argument of Coll. Part 2. 
Oldis's Caſe, That all Matters of this Nature are proper for this Court; Vol. 2. 1055. 
yet it ſeems to be a large Interpretation to make theſe Things relate to! ramen 
War, ſo as to come within the Declaration above mentioned; and the Cafes 64, 65. 
Rule laid down in * Rolle's Reports, that the Marſhal has Power given 1 Rol. Re. 
him where the Common Law gives no Remedy, ſeems no way main- 87. 
tainable from the Statute ; for it doth not ſay in general, That to 

the Conſtable pertaineth Conuſance of Things, which cannot be deter- 

mined by the Common Law,. but of things of War, &c. which cannot 

be thereby determined; neither is it a concluſive Argument, that a, 

Matter which is remedileſs by the Common Law, muſt have a Remedy b. 2 EY 
from ſome other Law; yet inaſmuch as by the Preamble of the {aid Sta- 
4 | 5 tute, 
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tute, its chief Intention appears to be to prevent Incroachments on the 
Common Law ; and ſuch Proceedings in Matters whereof. the Common 
Law hath no Conuſance, cannot be ſaid any: way to incroach upon it: 
And inaſmuch as the ſaid Statute is wholly declarative, and hath no nega- 
tive Words; and the conſtant Practice, which is the beſt Interperter of 
Laws, and the general Opinion of Lawyers, ſeem to countenance ſuch 
Proceedings, I ſhall net take upon me to determine how far they may be 
warrantable, "Y OO u Car e I AVE to e 
1 Lev. 230. Sect, 8. As to the ſecond Point, v/z. Whether this Court can puniſh 
1 353- private Perſons for Marſballing Funerals; though it ſhould be granted, 
353. That the Marſhalling of publick Funerals belongs to the Heralds, who are 
Attendants on this Court, and that no other Perſons without their Li- 
cence can lawfally intermeddle therein; yet it does by no Means follow, 
That the Marſhal has Power to puniſh thoſe who ſhall be guilty of any 
ſuch Incroachment; but the proper Remedy ſeemes to be by action on the 
Caſe at Common Law, and not by a Suit in this Court, which by the 
above mentioned Statute of 8 and 13 R. 2. has Cognizance only of ſuch 
Matters, which cannot be determined nor diſcuſſed by the Common Law: 
And this ſeems to be the principal Reaſon of Dr. Old:s's Caſe, wherein a 
| Suit in the Marſhal's Court againſt 'one Donmille, for taking upon him 
Caſes in Par- Without Licence to paint Arms and Eſcutcheons, and cauſing them to be 
liament 38, fixed to Herſes, and providing and lending Palls for Funerals, and paint- 
on ing Arms for one who had no Right to their Uſe at the Funeral, and 
marſhalling ſeveral Funerals, &c::i was prohibited: by the Court of Ex- 
chequer, upon great Deliberation, ''with the Adviſe of the reſt of the 
Judges, and the Judgment was afterwards confirmed by - the Houſe of 
Lords, 
Caſes in Par · Se. 9. As to the third Point, vix. Whether this Court can be hol- 
72 65. den by the Lord Marſhal alone without the Conſtable, it was ſtrongly 
Far. 1 25, 128. inſiſted in the * Arguments made uſe of in Dr. Oldis's Caſe, That the 
b Ruſhworth's Lord Marſhal cannot hold this court without the Conſtable; and this 
_ I 66. was alſo the Opinion of the * above mentioned learned Committee of the 
e S. P. C.65. Houſe of Commons in the Year 1639. And it is certain, That all our 
Cromp. Juriſ- ancient © Law-Books and © Reports which ſpeak of this Court, ſpeak of 
* it either as the Court of the Conſtable and Marſhal, or of the Conſta- 
4 Inſt. 123. ble only; and it is obſervable, that the above mentioned S:atute of 
ee dE: 13 R. 2. which in the Preamble ſpeaks of this Court, as the Court, of 
N 4.46, the Conſtable and Marſhal in the Body of the Act mentions the Con- 
37 H. 3 5. a. ſtable only. And it is farther remarkable, That where-ever the Conſta- 


7.6 ke ble is mentioned together with the Marſhal, as Judge of this Court, he 
21. 2. is always put before him; which ſeems to intimate, that he is look'd up- 


« 30 H. ö, ö. b. on as the principal Judge of it: And it is agreed by fall, That the Mar- 
N (hal cannot determine an Appeal of Death, or Treaſon, without a Con- 
Ruſhworth's ſtable ; but on the other Side it may be argued, That the Reaſon why an 
Coll. Par 5 Appeal of a capital Matter neceſſarily requires a Conſtable as well as 
112, & Marſhal, is, becauſe 1 H. 4. which orders how ſuch an appeal ſhall be 


Caſes in Par- brought, is expreſs, That it - ſhall be tried and determined before the 
_— Conſtable and Marſhal of England for the Time being; wheteas the other 
Hutton 3. Statutes only provide againſt the Incroachments of this Court, and do 


9 not mention in what Manner, or before whom it ſhall be holden; but 


3 they ſeem to refer ſuch Queſtions to ancient Uſage; fo that if * before 
> See Ch."1. theſe Statutes the Court was uſually holden before the Conſtable and 


3, 19. Marſhal jointly and ſeverally,“ according to the common Uſage of other 
| Courts, which generally may be holden before one Judge in the Abſerce 
Fe Fu ee of 
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ol the reſt, it ſeems a reaſonable Conſtruction of the ſaid Statutes to allow 

this Court ſtill to be ſo holden; neither is it probable, That the Lord Mar- 

ſhal, upon the Extinguiſhment of the hereditary Office of the Conſtable, 

ſhould from Time to Time in the“ Reigns of King Henry the Eighth, * Caſes io Far- 
Queen Elizabeth, and King James the Firſt, hold this Court by himſelf "ra " 
without any Conſtable, and alſo often be afliſted- therein by the Judges of Far. 126. 
the Common Law, unleſs it were then well known, that ſuch his Proceed- 4 Inſt. 126. 

ing was warranted by the ancient and eſtabliſhed Uſage of his Court ; and 

it is very extraordinary, That our Judges and Lawyers ſhould * generally b Hob. 121. 

take it as a Thing granted, that the Marſhal is at this Day the proper Judge Rol Rep 87. 


of Points of Honour, &c. if it were imagined that he has no Power to, ac 3 5, 353 : 
without the Concurrence of a Conſtable, | I Sid, 353. 


Se. 10. As to the fourth Point, viz. Whether the Power of this ! Lev. 230. 

Court as to Appeals of Treaſon, be ſuperſeded by the Statutes of 26 H. 8. 
13. or 35 H. L. 2. or 5 and 6 Ed. 6. 11, or 1 and 2 Ph, and Mar. 10. it is 
obſervable that it is enacted by the ſaid Statutes of H. 8. and Ed. 6. That all 
Manner of Treaſons, &c. done out of this Realm ſhall from thenceforth be 
inquired, heard and determined before the Juſtices of the King's Bench, or 
before Commiſſiuners, &c. in like Manner to all Intent and Purpoſes, as if 

they had been done in the ſame Shire wherein they ſhall be inquired of, &c. 
Aud it is enacted by the ſaid Statute of 1 and 2 Ph. and Mar. 16. That 
from thenceforth all Trials for any Treaſon, ſhall be had and uſed anly ac- 

cording to the due Order and Courſe of the Common Law : Yet it hath been Cafes in Par- 
adjudged, That none of theſe Statutes take away the Juriſdiftion of this lament 62, 
Court in Relation to ſuch Treaſon: for the ſaid Statutes of H. 8. and 2 
Ed. 6. being wholly in the Affi: mative, and it being their chief Intention Vol. 1. 107. 
to ſupply a Defect in the Common Law, which had provided no Method # lag. 124. 
for the Trial of ſuch Offences by Jury, they ſhall not without expreſs 

Words be conſtrued to take away the Authority of an ancient Court, con- 
firmed by Parliament ; and therefore the above mentioned Expreſſion, That 

all ſuch Treaſons ſh. II by tried by the King's Bench, c. ſhall be taken to 

purport no mote than that the King's Bench, &c, ſhall have Authority to 

try them; and as to the 1 and 2 Ph, and Mar. the plain Import thereof 
* ſeems to be, to reſtore the ancient Manner of Trial by the Courſe of the Ruſhwortb's 
Common Law to all Treaſons within its Juriſdiction, which had been much Coll. Part. 2. 
altered by ſome Statutes in the former Reigns ; and this is fully ſatisfied * 1 
by aboliſhing all Innovations in the Proceedings at Common Law, and has pl. 75. 
no Relation to Caſes no Way within its Conuſance. x - wa 63 

Seck. 11. As to the fifth Point, viz. By what Law and in what Man- “ 
ner this Court proceeds, there-is no Doubt but that it ought to follow its « 4 Inſt. 125. 
own Cuſtoms and Uſages ſo far as they go, and in Caſes omitted the Rule: ? 1 ww 
of the © Civil Law : And becauſe this is not' a Court of Common Law, "Ye Hs 5 
Condemnation in it for a Capital Offence cauſes neither Forfeiture of Lands zo. b. 
nor Corruption of Blood; neither can an Error in its Proceedings be re- 8 
medied by Writ of Error, but only by Appeal to the King: And yet the Coll. Part. 2. 
Judges of the Common Law take Notice of the Juriſdiction of this Court, 3 107. 
and give Credit to a Certificate of its Judges, for the Trial of an * Iſſue con- ente in pair 
cerning its Proceedings; for the Civil Law is as much the Law of the liament 62. 


Land, in ſuch Caſes wherein it has been always uſed, as the Common Law * . 1 


is in others. YL 341 


Sect. 12. It is queſtioned, Whether the ® King hath any Remedy in this Cates in Par- 


liament 62. 


Court againſt an Offender, by Way of Indictment or Information by the 30 H. 6. G b. 


Attorney General. 37 H. 6. 3. b. 
| 20. b. 21. a. 
5 s Hutt, 3. 
Vor. II, E r 
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Sef. 13. As to the ſixth Point, vig. Whether this Court may be pro- 
bibited, if it exceeds its Juriſdiction, it is expreſly reſolved in Oldisrs Caſe, 


3 


That the ſaid Court being holden before the Lord Marthal only, may te pro- 

hibited by the Courts of Common Law, if it exceed its Juriſdiction, and 

it is ſtrongly inſiſted on in the Argument of that Caſe, That the Court of 

the Conſtable and Marſhal, may alſo be prohibited; but there having been 

no Court holden before a Conſtable and Marſhal for theſe many Years, and 

there ſeeming to be ſmall Likelihood of its being revived, I ſhall refer the 

| Cafes in Par. Reader for the farther Examination of this. Matter to the learned Sir Bar- 

kament 61, Zholomew Showers's, Report of the ſaid Caſe. iI . Dy 
66, Sec. 14. As to the ſeventh Point, viz. Whether the ſaid Court can be 

| holden by Commiſſion ; it ſeems to be the better Opinion of the Court in 

Parker's Caſe, That during the Lunacy of an Earl Marſhal, it may well 

r Lev. 230. be holden before Commiſſioners deputed to exerciſe his Office; and-it ſeems 

2 Sid. 353- hard to ſay, That ſuch Commiſſions, founded on the plain Neceſſity of the 

Caſe, and intended to prevent a Failure of Juftice, as to Caſes of which no 

other Court hath Conuſance, are againſt the Purview of the Petition of Right 

made in the Third Year of the Reign of King: Charles the Firſt; which, 

complaining that Commiſſions had been granted for the Trial of certain 

Capital Offences and other Outrages, by the Martial Law, under Pretence 

| whereof divers of the King's Subjects had been put to Death, prays that 

from thenceforth no Commiſſions of like Nature might iſſue forth to be ex- 

ecuted as aforeſaid. AE EE 


5 . 
Of the Court of the Juſtices of Oyer and Terminer, 


OR better Underſtanding of the Nature of the Courts of the Juſtices 

of Oyer and Terminer and Gaol-Delivery, I ſhall premiſe ſome: Conſi- 

derations concerning them in general, and then confider the Nature of each 

of them in particular. | 

Lamb. B 1. Set. 1. But in the firſt place, it may not be improper to remark, That 
ch. 5. the Prerogative authorizing thoſe or any other Juſtices, is inſeparably united 
Co Lit. 114. to the Crown, not only by the Common Law, but alſo by Statute to which 
N Purpoſe it is enacted by 27 H. 8. 24. That no Perſon or Perſons, of what 
Eftate, Degree or Condition ſoever they be, ſhall have any Power or Aullo- 

rity to make any Fuſtices of Eyre, Fuſtices of Aſixe, Juſtices of Peace, or 

Juſtices of Gaol-Delivery : But that all ſuch Officers and Miniſters ſball be 

made by Letters Patent under the King's Great Seal, in the Name and by the 

Authority of the King's Highneſs in all Shires, Counties Palatine, Wales, 

&c. or any other his Dominions, &c. any Grants, Uſages, Allowance, or 

Act of Parliament to the Contrary notæithſtanding. 


As to what belongs to Juſtices of Oyer and Terminer, and Gaol-Delivery in 
general I ſhall examine: | 


1. By what Kind of Inſtruments they muſt be conſtituted. 


2. How their Authority may be ſuſpended, revived or — 5 
| 3. 10 


Chap. 5. / Oyer and Terminer. 15 


3. How far the preciſe Letter of their Commiſſions muſt be obſerved 
by ſuch Juſtices, | 
4. What Form is to be obſerved in the Adjournment of ſuch Com- | 
miſſions, | 'F 
5. How far the Power given by them, may be extended by other j 
Commiſſions to other Juſtices, or committed to fewer than were 
appointed by the former. 5 
6. Whether ſuch Juſtices can ſit in one County to try Offences in 
another. g 
Where their Records are to be kept after they are determined. 
8. Whether the ſame Juſtices at the ſame Time may execute both 
Commiſſions. 


Sect. 2. As to the firſt Point, viz. By what Kind of Inſtrument ſuch 
Juſtices muſt be conſtituted; it ſeems to be laid down as a general Rule in 
ſome of the old Books. That though a Juſtice may be diſcharged by 
Writ under the Great Seal yet that he cannot be made a Juſtice by ſuch 
Writ, but only by * Commiſſion : And it ſeems to be holden, both by Tong 
d Sir Edward Coke and Sir © Mathew Hale, If any ſuch Juſtices have thei: = go” = 4+ 
Authority by Writ, though made in the ſame Form and Words, that a 42 Aff pl 12, 
legal Commiſſion ought to have, yet their Proceedings are void; and 355 40 
yet it ſeems, that nothing more is meant by theſe Expreſſions, if ſtrictly Connie 
examined, than that all ſuch Juſtices muſt derive their Authority from 16, 18. 
ſuch Inſtruments as are of a known, ſtated, and allowed Form, warranted 1 Sl 
by ancient Precedents ; and 'tis only a Diſpute of Words, whether ſuch Finch 373 
Inſtruments are to be called Writs or Commiſſions; for if you take the, , fag 64 
Import of the Word Writ from * Finch's Definition of it, who ſays, That« fl. PO, 
it is a Latin Letter of the King's, from his higher Courts of Record, in 1 H. H. P. C. 
Parchment, ſealed with his Seal, and feſted by him, it ſeemeth that the 221 H. p. c 
moſt approved Forms of Commiſſions of Oyer and Terminer, &c, may well y nn: 
enough come under the general Notion of Writs, which by the laſt men- Finch 237. 
tioned © Author are divided into Writs Original and Commiſſional : And _ e ed 
accordingly we find, That Commiſſions of Oyer and Terminer, Aſſociation, mae nl <a 
and /i non omnes, granted upon ſpecial Occaſions, are called Writs both by 2: b- 
the * Regiſter, and alſo by * Fitzherbert, who yet ſeems not to approve * Finch 312, 
of this general Notion of the Word Writ, and ſays, That thefe Com- 1 Theloal, 
miſſions ſhould not properly be called Writs, Alſo it is ſaid by Sir Ed. 2. b. 
ward Coke in his Comment upon the Statute of Yeſtminfler the ſecond, ' Regifter 5 
Ch. 32. which mentions the Writ of Oyer anl. Terminer, that Com- on 2 4 
miſſions were anciently granted by Writ, by which he ſeems to im- on 1 
ply, That they are otherwiſe granted at this Day; but he doth not Crom. Jur. 
tell us the Diſtinction between a Writ and Commiſſion ; neither can I 3” 
find that the modern Precedents differ from the old ones ; but on the 
contrary, that it hath always been agreed, That it is the ſafeſt Way 
to follow the old ones: But I muſt confeſs, That I cannot find a cer-« vide infra, 
tain Inſtance from any * Book of Authority, wherein general Com- ſect. 34. 
miſſions of Oyer and Terminer are called Writs, However, as to the Re- 
ſolutions of the Judges in 42 A. pl. 12, 13. which are but briefly and 
obſcurely reported, and yet ſeem to be the chief Foundation of what is 
ſaid in the later Books relating to this Matter; the Authority thereof is. P. C. 94 A. 
ſeems to amount to no more than theſe two following Points: Firſt, That * Fitz Indict- 
Juſtices appointed by Commiſſion to hear and determine certain Offences, e ee 
cannot receive an additional Power by Writ directing them to inquire of miſſion, 16,18. 
other Offences; and this ſeems to be the Senſe of i Staunford and * Fitz Hodietment. | 


22, 38, 39. . on 
2 herbert 12 Co. 31, —_ 


* 5 Ids oth R 2 
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512 Co. 31. Herbert in/Relation to this Matter. 2 Secondly, That Writ impowering 
Perſons to inquire of Offences, without authorizing them alſo to deter- 
mine them, are illegal, except in ſuch Caſes wherein they are allowed by 
b Regiſter ancient Uſage, as where * Writs of this Kind to Sheriffs before the Sta- 
121. tute of 28 E. 3. 9. And therefore where it is generally ſaid in ſome 
8 F. C. 84, © Books. That Commiſſions have been directed to certain Perſons to in- 
c 1 And. 106. 5 | | f 

Sce Pl. Com. duire of certain Offences, in order to have them afterwards tried before 
399 _ other Juſtices, it ſeems, that it ought to be underſtood, That ſuch Com. 
miſſions were in the common Form of Commiſſions of Oyer and Term;. 
ner, though they be ſpoken of only as Commiſſions of Inquiry, As to the 
2 Fol. 111, Reſolution in the Long“ Quinto of Eduard the Fourth, which is the 
112, 29, b. other principal Authority concerning this Matter, the Import thereof ſeems 
137, 138. 0 be no more than this, That a Perſon cannot legally be aſſociated to 
juſtices of Aſſiſe by a Writ directed to ſuch Juftices, reciting a Com- 
miſſion of Aſſociation to. ſuch Perſon, and commanding the Juſtices to 
receive him, unleſs there be alſo produced a Commiſſion of Aſſociation 
directed to ſuch Perſon ; for that the King cannot make a Juſtice by ſuch 
Writ directed to others; by which it ſeems to be implied, That by a 
proper Writ he may do it. And it is certain, That the Cemmiſſion of 
Aſſociation directed to the Party himſelf, is called a Writ beth by the 
e Regiter © Regiſter, * Fizherbert, and * Finch, and alſo by ® Sir Edward Coke, as 
r24.b well as the Writ of Admittance directed to the other Juſtices. How- 
F. N. B. 111. oye it ſeems clearly to be agreed by all theſe Books, That the beſt Rule of 
8 Finch. 318. judging of the Validity of any ſuch Commiſſions, is their Conformity 
"4 _ to known and ancient Precedents ; and this ſeems to be the beſt Reaſon 
of the Reſolution in 1 And. 2956. wherein it is adjudged, That a Com- 
miſſion to a Corporation, appointing ſome of its principal Members to 
be Juſtices of Gaol-Delivery, together with thoſe whom the King ſhould 
appoint from Time to Time was void: For ſuch an Authority depending on 
the precarious Appointment of other Juſtices, is not agreeable to the known 
Forms of ſuch Commiſſions ; but the other Reaſon given in that Book, 
for ſuch newly appointed Juſtices not joining with the former, becauſe their 
Authority commences at ſeveral Times, ſeems not concluſive ; for the Au- 
thority of Juſtices, appointed by Writ of Aſſociation, is of a ſubſequent 
Commencement from that of the Juſtices in the firſt Commiſſion ; and yet 
it is certain, That ſuch may act jointly together, as will more fully appear 

2 H. H. P. C. in the following Chapter. Fo | 5 
* Se. z. As to the ſecond Point, viz. How the Authority of ſuch 
Juſtices may be fuſpended, revived or determined, there is no Doubt, 
but that their Power is wholly ſuſpended by the Court of King's Bench 
fitting in the ſame County for which they are commiſſioned, during 
the Time of ſuch Sitting, eſpecially if they have Notice thereof, as hath 
been more fully ſhewn Chap. J. Se. 10. and it ſeems, That their Juriſ- 
dition is revived of Courſe, when the ſaid Court no longer fits there, 
Regiſſer without any Writ of Procedendo, &c. Alſo it is certain, that their i Au- 
12 Af. 21, thority may be ſuſpended by a Writ of Superſedeas, which is grantable 
4 Inſt. 163. on Proof that their Commiſſion was unduly granted; in which Caſe 
H. F. C. 162. their Power may be reſtored by a Writ of Procedendo, without any new 
Commiſhon. But a Commiſſion once determined, cannot be revived by 
any Writ of Procedendo, nor the Juſtices authorized a-new without another 
Commiſſion. | 


Sell. 4. 


Chap. 5. of Oyer and Terminer, 17 


Seck. 4. Such Commiſſions may be determined expreſly or impliedly ; 4 Iaſt 163. 
expreſly, by an abſolute Repeal or Countermand from the King; impliedly, 


ſeveral Ways. 


Seck. 5. Firſt, By the Demiſe of the King by whom they were granted; 

but this miſchief is in a great Meaſure obviated by late Statutes, as hath 

been more fully ſhewn, Ch. 1. Sec. 11, 12, 12. 
Seck. 6, Secondly, according to ſome Opinions, by the Juſtices Ac- Bro. Com. 
ceptance of any new Name of Dignity, as of that of Duke, knight, or miſſion, 4, 22. 
Serjeant, &c, But this is remedied by 1 Ed. 6. 7. by which it is enacted, 

That if any Perſon being in any of the King's Commiſſions whatſoever, ſhall 
fortune to be made or created Duke, Archbiſhop, Marqueſs, Earl, Viſcount, 
Baron, Biſhop, Knight, Juſtice of the one Bench or of the other, or Serjeant . 
at Law, or Sheriff, yet that notwithſtanding he ſhall remain Commiſſioner, &C. Cro ca. 10g. 
But it hath been queſtioned, whether the Dignity of a Baronet which has Lit. Rep. 8:. 
been created ſince that Statute, be within the Equity of it ? 

Se#. 7. Thirdly, By holding a Seſſion without adjourning it, if the e 
Commiſſion have no Time limited for its Continuance; as where it is ap- H.P. C. 161. 
pointed pro hac vice only; but if it be granted for a certain Time, or quam- 4 Int. 165. 
diu nobis placuerit, it does not neceſſarily require any Adjournment; an * 
therefore, if the Court holden by Virtue of ſuch Commiſſion, break up Dalic. PE 25. 
without any Adjournment, or upon a void one, as being made without the Vide Dyer 


Content of the Majority of the Commiſſioners, yet it may be holden again Ta. 8 4 
on a new Summons, 1 Leon. 270, 


Sect. 8. Fourthly, By granting a new Commiſſion to other Perſons of!“ Ed. 4. 7. 
the ſame Nature with the former, though but for Part of the Diſtrict for 
which the former was granted, as ſome ſay: And whethet * ſuch WTI Come: 
Commiſſion be for a certain Time, or pro bac vice only; yet the former 
Commiſſions ſhall remain in force, ſo far as they are conſiſtent with the v Bro. Com: 
latter; and therefore it ſeems certain, that a Commiſſion of the Peace is not miſſion, 8, 24 
determined, as to its Authority relating to the Peace, by a new Commiſſion 
to hear and determine Felonies. But it hath been © holden, that it is de- Bro. Com- 
termined as to its Authority relating to Felonies ; but this ſeems juſtly miſſion 8, 
queſtionable, not only as being contrary to common Practice, but alſo be- 
cauſe Juſtices of peace, as ſuch, ſeem to have Authority by 34 E. 3. to 
hear and determine Felonies, without any ſpecial Clauſe in their Commiſ-,, Com- 
ſion for that Purpoſe, as will more fully be ſhewn Ch. 8. But it ſeems migion, 24. 
certain, that a Commiſſion of “ Gaol-Delivery ſhall not be determined? Bro. Com- 
by a new Commiſſion of Oyer and Terminer, becauſe they are of different ? PC 5 
Natures. Alſo it ſeems to be clear not only from 2 & 3 Ph. & Mar. 18. 1 H. H. P. C. 
ſet forth more at large, Sed. 12. but alſo in Caſes not within the Statute, 499: H. p. c 
that a Commiſſion of the Peace for a certain Town determines not the Au- by e 
thority of the Corporation, having a grant from the King, that the Mayor 4 Inſt. 165. 
and his ſucceſſors ſhall be Juſtices of the Peace within its Limits, becauſe 1 Ba 
ſuch a Grant is irrevocable. * Alſo it ſeems certain, That no new Com- miſſion, 6, 14. 


miſſion doth determine an old one, unleſs the former Commiſſioners e me * 


Notice of it. Keilw. 116. 


Sect. 9. Such Notice may be given expreſly or impliedly; expreſly, by Crom. Jur. 
* ſhewing the new Commiſſion to the former Commiſſioners, which cer- 175: 3. : 
tainly determines the Power of all thoſe, to whom it is ſhewn ; impliedly, Bro. Com. 
two manner of Ways. — 4 
Sect. 10. I. By b holding a Seſſion by Force of the new Commiſſion en — 


which ſeemeth to be agreed to be a Matter ſo notorious, that the firſt Ju- H. P. C. 162: 


ſtices ſhall be preſumed to have Notice of it. : og H. P. C. 
| | . 4 Inſt. 165. 
Vo L. II. F Sec. 11. Ren 
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H P.C.162. Sec. 11, II. According to the general Opinion, by proclaiming the 
1 new Commiſſion in the County, | | 
miſlion, 6. Sect. 12. As the Authority of the Juſtices appointed by any former Com- 
Keilw. 116. miſſion, is determined by a Grant of a new one in the Manner above 
mentioned, ſo likewiſe were all Proceedings before ſuch Juſtices diſcon- 
tinued at the Common Law; to remedy which Inconvenience it was en- 
acted by 1 Ed. 6. 7. Par. 6. That no Manner of Proceſs, or Suit made, ſued, 
or had before any Juſtices of Aſſize, Gaol-delivery, Oyer and Terminer, Ju- 
flices of the Peace, or other of th? King's Commiſſioners, ſhall not in any wiſe be 
diſcontinued by the making and publiſhing of any new Commiſſion or Aſſociation, 
i Sid. 348. 67 by altering the Names of the Fuſtices of Affize, Gaol- Delivery, Oyer and 
2 Keb. 292. Terminer, ju//ices of Peace, or other the King's Commiſſioners, but that the 
= Coro. new Juſtices of Afſize, Gaol- Delivery, and of - the Peace, and other Commiſ. 
5 ſoners, may proceed in every Behalf, as if the old Commiſſions, Juſtices and 
Commiſſioners, had ſtill remained and continued not altered. 
Sed. 13. And it is farther enacted by 2& 3 Ph. & Mar. 18. That all 
and ſingular Commiſſions granted to any City or Town-Corporate, not being a 
County in itſelf, for the keeping of their Peace and Delivery of the Priſoners 
remaining in the Gaols of any ſucb City or Teaon-Corporate, ſhall fland, re- 
main, and be goed, and available and ef/etual in the Law, to all Intents, 
Conſtructions and Pur poſes; the granting of any hke Commiſſion of Peace er 
Gaol-Delivery, to any Commiſſioner or Commiſſions for the Conſervation of 
the Peace, or Delivery of the Priſoners remaining in the Gaol of any Shire, 
| Lathe, Rape, Riding, or Wapentake within the Realm of England, bearing 
Date after the ſaid Commiſſion or Commiſſioners granted as is aforeſaid, to any 
ſuch City or Town-Corporate, not being, as afareſaid, a County in itſe'f, to the 
contrary notwithſtanding. 7 | 
Dalif. 25. Sed. 14. As to the third Point, vis. How far the preciſe Letter of ſuch 
Commiſſions muſt be obſerved by the Juſtices, it is ſaid to be agreed, 
12A. Pl. 21, That if a Commiſſion of Oyer and Terminer, &c, be awarded to certain 
Crom. Jur. Perſons to inquire at ſuch a Place, they can neither open their Commiſſion 
pur quinto at another, nor adjourn it thither, nor give judgment there; and that if 
E. 4. 133. a. they do, all their Proceedings ſhall be eſteemed as coram non. zudice : Yet 
_ 25. it is agreed, That Juſtices apppointed by Commiſſion pro hac vice, may ad- 
fl. I c journ their Commiſſion from one Day to another, though there be no Words 
24. in their Commiſſion to ſuch Purpoſe; for nothing can be more reaſonable, 
Wy 8 185 than to intend that a general Commiſſion authorizing Perſons to do a Thing, 
miſſion, 18. does implicitly allow them convenient Time for the doing of it. 
Kelynge 57- Sec. 15, As to the fourth Point, v:2z, What Form is to be obſerved in 
the Adjournment of ſuch Commiſſions, having already in the foregoing 
Part of this Chapter, in the 6th and 13th Sections, incidentally treated of 
the principal Queſtions relating to this Matter, I ſhall only take Notice in 
a Raym. 115. this Place, That it ſeems moſt proper to * enter all ſuch Adjournments in 
the Preſent Tenſe; yet it is ſaid, That the Entry of them in the Preter 
> 1 $14. 348. Tenſe, is made good by the Multitude of Precedents: However it is ſaid, 
2 Keb, 284. That this Court will never intend that there was an Adjournment, if no 
292. Entry at all were made of it. 
Sect. 16. As to the fifth Point, viz. How far the Power given by 
2 H. H. p. C. ſuch Commiſſions may be extended by new ones to other Juſtices, or 
23. committed by fewer than were appointed by the former; it is certain, 
That new Commiſſioners of this Kind may be added to the former by a 
Writ or Commiſſion of Aſſociation, which ſetting forth the Purport of the 
former Commiſſion, declares the King's Pleaſure to affociate to the Per- 


ſons, appointed by the firſt, thoſe to whom ſuch new Writ or Commiſ- 
1 | ſion 


Chap. 6, bf Oyer and Termine: 19 


ſion is directed, provided that ſuch new Juſtices attend at the Times and Plices Regiltet 124. 
appointed by former; and it is uſual to direct another Writ to the for— hy r 
mer Juſtices, commanding them to admit ſuch new Juſtices as their Aſſo- Finch 318, 
ciates with the Proviſo above mentioned; and the Writ to the Perſons ſo 3!9; 
aſſociated is always Patent, and that to the other Juſtices to admit them is 3H 1 
Cloſe, But it hath been. * reſolved, that the firſt Juſtices are not bound 4 Loſt. 165. 
by ſuch Writ to admit the Perſons named in it as their Aſſociates, unleſs 23 quinis 
they produce ſuch Patent of Aſſociation as is above mentioned directed to e 
themſelves, as hath been more fully ſhew in the firſt Section of this Chap- 
ter. And it hath been queſtioned, Whether a ſpecial Commiſſion of Aſ- 1 
ſociation, relating only to a particular Cauſe can aſſociate the Perſons 3 8 
named in it to Juſtices appointed by a general Commiſſion ? Alſo it hath 112,130, 131. 
been holden, That the King can grant but one Patent of Aſſociation to one Fitz. Aſſize, 
Commiſſion, . | vw. 

Se#. 17. If after Juſtices have fat-by Virtue of a Commiſſion, and 5? * 
taken divers Indictments, and awarded Proceſs thereon, they ſhall all, or 
ſome of them die, the King may grant a new Commiſſion to thoſe who gg. 128 
are living only, or to others, commanding them to continue the Proceed- EN dvr: 
ings begun, and to proceed upon ſuch Proceſs, and to hear and determine P. 113, 114. 
all the Offences in the former Commiſſion : And thereupon the King ſhall 
ſend a Writ unto the Executors of the Juſtices who are dead, to ſend the 
Rolls, Records, and Proceſſes touching the Premiſſes, before the new Com- 
miſſioners, &c. | 

Sef. 18. After a Wait of Aſſociation, it is uſual to make out a Writ of Regitter 124. 
Si non omnes, directed both to the firſt Juſtices, and alſo to thoſe who are F- N... 
ſo aſſociated to them, which reciting the Purport of the two former Com- hag MO 
miſſions, commands the Juſtices, That if all of them cannot conveniently : 
be preſent, ſuch a Number of them may proceed, &c. 

Sect. 19. As to the fixth Point, vig. Whether ſuch Juſtices may ſit in 2 H. H. p. c. 
one County to try Offences in another? It ſeems agreed, that regularly 21, 22. 
all Offences are to be inquired of, heard, and determined in the County Lge IT 
wherein they were committed, and that the King cannot authorize the 163. = 
taking of them in another; yet it was adjudged in the Caſe of the City PY. 286. Pl. 
of Glouceſter, That if the King grant to a City the Privilege of being 48 3 
County of itfelf, diſtinct from the County within which it lies, with 6+ And * 
Salvo or Reſervation, That the Juſtices of Oye, and Terminer, &c. for the? 
County at large, may ſtill fit in ſuch City, ſuch Reſervation makes the , | , 

City ſtill remain Part of the County for fuch Purpoſe, and conſequently H. P. C. 162, 
that an Indictment found within ſuch City, of an offence in the County 163. 

at large, is good. Alſo it is certain, That by a Special Cuſtom Indi&- 3 
ments of Offences within a County, may be taken in a place out of it ES 193 

as they are in fact taken both for Middleſex and London at the Seſſions- : 
Hall at Newgate, which ſtands in London; for it ſhall be intended, That Popham 17. 
at the original Diviſion of London from Middleſex, there was a ſpecial Pro- 

viſion made for this Purpoſe. Alſo it is certain, That the King may grant; Inſt. 27. 

a ſpecial Commiſſion of Qyer and Terminer, to fit in one County for hear- B 
ing and determining Offences, whereof Indictments have been found in by. 286. Pl. 

another: But it is agreed, That the Trial muſt be by the Jurors of the 45: 
proper County. | 72.Com. $90. 
See. 20, As to the ſeventh Point, vig. Where the Records of ſuch Ju- 2 H. H. P. C. 
ſtices are to be kept after they are determined, it is enacted by g Ed. 3. 5. 36. 
That Juſtices of Aſſize, Gaol-Delivery, and of Oyer and Terminer, /hall fend 14 H. 5. 15 b. 
all their Records and Proceſſes determined and put in Execution, to the Exche- 

_ quer at Michaelmas, every Year once, to be delivered there ; and the Trea- 


| \ ſurer 
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ſurer and Chamberlain, which for the Time ball be, having the Sight of the 
Commiſſions of ſuch Tuſtices, ſhall receive the ſame Records and Proceſſes of 
the ſaid Juſtices under their Seals, and keep them in the Treaſury, as the Man- 
ner is; ſo that the Fuſlices always do firſt take out the Eftreats of the aid 
Records and Proceſſes againſt them, to ſend to the Exchequer as they were 


wont before. PO. a 
9 H. 5.9. a. b. Sect 21. As to the eighth Point, vig. Whether the ſame juſtices at 


Bro. Com- the ſame Time may execute both the Commiſſion of Oyer and Terminer, 


126. b. of the one in thoſe Caſes, wherein they have no Juriſdiftion by the other, 


Fitz Coro.47. 


ETOP And now I am to conſider the Nature of each of the above mentioned 
| Commiſſioner in particular ; and firſt of that of Oyer and Terminer, con- 


cerning which I ſhall endeavour to ſhew ; 


1. Its ſeveral Kinds. | | 
2. To what Caſes the Juriſdiction given by it doth extend. 


3. To whom, and on what Occaſions it is grantable. 


As to the firſt Point, theſe Commiſſions are of two Kinds: 


1. General n 
2. Special. 


4 lot, 162. Sed. 22. At this Day the common Form of ſuch a General Commiſ- 
163. ſion, is to authorize the Perſons to whom it is directed, or three or four of 
131. them, of which Number either ſuch or ſuch particular Perſons among them 
PI. Com. 384. are ſpecially appointed to be, to inquire by the oaths of lawful Men, and 
| mn 5 by other Means, of all Treaſons, Felonies and Miſdemeanors, being ſpe- 
2 H. H. P. C. cially mentioned, and of all others, in ſuch and ſuch counties, and to hear 
22,23 and determine the fame at certain Days and Places, to be appointed by 
them, Gc. For which Purpoſe the King acquaints them, That he hath 
ſent a writ to the Sheriffs of ſuch Counties, commanding them to return a 
Regiſter 123. Jury before them, at ſuch Days and Places as ſhall be notified by them, in 
order to make Inquiries of ſuch Offences, &c. 
34 Aff. pl. 8. Sed, 23. It isobſervable, That the above mentioned Commiſſion makes 
42 Al. pl. 5. no mention of the Suit of the Party; but it ſeems to have been anciently 
2 Inſt. 419. the moſt common Form of ſuch Commiſſion to direct the Juſtices to hear 
and determine Offences, as well at the Suit of the Party as of the King. 


2 H.H.P.c, Of ſpecial Commiſſions of Oyer and Terminer, there are many Precedents 
10 to 22. | in our ancient Law Books; as firſt, 


N 123 Sect. 24. I. 2 For the inquiring and determining of ſome particular e- 

' * * normous Violence done to the Party, at whoſe Complaint the Commiſſion 
is ſued, | 8 

Regiſten Sec. 25. II. * Or for inquiring and determining of Treſpaſſes done to 


F. N. Bf: the Poſſeſſions of a Biſhoprick while the Temporalties were in the King's 


113. Hands. F | 
« Regiſter Sect. 26, III. Or for inquiring and determining of Injuries offered to 
3 112. Merchants, &c. under Pretence that their Ships were wrecked, 


Letter C, Sed, 2 7. 


Chap. 5. PF Oyer and Terminer. 21 


Sect. 27. IV. Or for inquiring and determining of Oppreſſions of | = Regiſter 126. 
Sheriffs and Bailiffs and 5 Officers ; after ich 1 King Fe F.N.B tr ay 
Writ to the High Sheriff, ' commanding him, as far as in him lies, to remove ele 
ſuch Perſons wh 151755 Offices till ſuch Inquiries be made. 

Sec. 28. V. Or for inquiring into the Want of Reparatior 1 
Walls, Ditches, Gutters, eden Bridges, Sr. To parations of Sea Reyilter 
Sec. 29. VI. For hearing and determining the Right and Title of certain F. N. B 113: 
Perſons claiming an Office, &c. Vet we find in Dyer, That the Defendant, cr» 
ſued before ſuch Commiſſioners, demurred to the Juriſdiction of the mY om” 
Court; and it ſeems not to be clearly ſettled there whether ſuch Commiſ. Ber 175. 
ſion be good. | pl. 25, 26. 
Sect. 30. It is obſervable, That ſome of theſe ſpecial Commiſſions are 2 Inft. 419. 
mentioned to be granted at the Complaint of the particular Perſons * Neiter 
ſuppoſed to be aggrieved ; others at the Complaint of“ divers Perſons v Regitier” 


127; 


in general without naming them, and © others without any Complaint '25: b. 
at all. | c Regiſter 
127. a. 


Sect. 31. Alſo there are Precedents of other Commiſſions of like Na- 

ture, granted on particular Occaſions ; but ſuch ſpecial Commiſſions ha- 
ving been of Jate much diſuſed, I ſhall refer the Reader for a more exact 
Knowledge of them to the Regiſter, and Fitzherbert's Natura Brevium. 

Sect. 32. As to the ſecond Point, vis, To what Caſes the Juriſdiction 

iven by the Commiſſion of Oyer and Terminer doth extend; it is general- Bro. Com- 

ly ſaid, That the Juſtices have no Power from it to proceed againſt 4 lad. . 

any Perſons, but thoſe who are indicted before themſelves, becauſe the H.P.C.161; 
Words of it are, That they ſhall inquire, hear and determine; by which 1287752 C. 
it ſeems to be implied, That they muſt inquire of an Offence before they ar, — PO 
roceed to hear and determine it: But this Reaſoning depending whol- Skin. 32. 

ly on the Wording of general Commiſſions, which are made in ſuch Form 

doth by no Means prove that a ſpecial Commiſſion of Oyer and Terms 

ner, reciting an Indictment of a particular Perſon, and authorizing the 

Juſtices to ſend for and proceed upon it to try the Offender, is not good ; 

and accordingly we find, That the Attainder of Dudley, afterwards Earl Crom. Jur. 
of Leicefler, by Virtue of ſuch a Commiſſion, was not objected againſt on ppi. Set 

2 Account, in the Arguments concerning it, reported in Plowaen's 1 
mmentaries, 

Sect. 33. It ſeems to be“ agreed, That where a Statute prohibits a « Dy. 236. pl. 
Thing, and doth not appoint in what Court it ſhall be puniſhed, the Of- 24- 
fender may be indicted before Juſtices of Oyer and Terminer, becauſe the 8 *. 
King hath a prerogative of ſuing in what Court he will. But it hath „ 
been * adjudged, That if ſuch Statute appoint that the Offence ſhall be * Py. 236. pl. 
determined in any of the King's Courts of Record, it can be proceeded r 
againſt only in one of the Courts of Weſtminſler- Hall ; becauſe thoſe be- 20. 1 
ing the higheſt Courts of Record, ſhall be intended to be only ſpoken of Ce. 126 538- 
ſecundum excellentiam ; and if the Act ſhould be taken literally to intend ©. = 
any Court of Record whatſoever, the Sheriff's Turn, Court-Leet, and Co. Ca 146. 
Pie-powders, and all other inferior Courts of Record, would be within _ 
the Purview of it: And it is farther reaſonable to conſtrue the Statute to 
extend to the ſaid Courts of Weſtminſler only, becauſe the King's Attor- 
ney always attends there, whoſe Office it is, if the Defendant plead a 
ſpecial Plea, to make a Replication ; yet both Sir Edward Coke and 
dir Matthew Hale ſeem to be of Opinion, That on a Statute ſo worded, #3: . 
the Proſecution may be in any Court of Oyer and Terminer. And indeed H. p. C. 161. 
ſeeing the above mentioned Limitation of ſuch Suits to Courts of Record, ? H. H. P. C. 
is no more than the Law would have implied, if it had not been expreſ- 2 —_ 


Vol. II. | | G ſed : 


Fitz. Eſſoin, 
273. 


Dy. 236. pl. 
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ſed: And it is agreed, That if it had not been expreſſed, the Suit might 
be in any Court of Oyer and Terminer, it may be reaſonably argued, that 
it may be brought in any ſuch Court notwithſtanding ſuch Limitation, 
according to the common Maxim, quod expreſſio eorum gue tacite inſunt 
nibil operatur ; eſpecially conſidering that the Court holden before Juſtices 


of Oyer, &c. is a Court of Record of a very high Nature, and much re- 


garded by the Law. And as to the Objection, that the Conſtruction con- 
tended for, would extend ſuch Suits to all inferior Courts of Record, it may 
be anſwered, that it would only extend them to ſuch Courts of a general 
Juriſdiction, wherein Suits of like Nature may properly be brought, and 
not to Courts of a limited Authority, inſtituted for ſpecial Purpoſes, 


and confined either to Offences at the Common Law, as the Court-Leet 


and Sheriff's Turn are, or to Contracts of a ſpecial Nature, as the Court 
of Pie-powders is: As to the Objection, That it is moſt reaſonable to con- 
ſtrue the Statute, to intend only ſuch Courts wherein the King's Attor- 
ney attends, the ſame may be faid in Relation to Proſecutions on Statutes, 


which mention no Court at all wherein they ſhall be brought ; and yer 


it ſeems to be certain, That ſuch Proſecutions may be brought in any 
Court of Oyer and Terminer : Neither do I find any Reaſon aſſigned, why 
the King's Prerogative, of choofing in what Court he will commence- a 


Suit, ſhould be reſtrained without expreſs Words in this Caſe, where 


Courts are mentioned in general, more than in the athers where they 
are not mentioned at all. Beſides, it ought to be conſidered, That if 
fuch Proſecutions are to be confined to the Courts of Weſtminſter, no Of- 


fence againſt any ſuch Statute in any County, but that wherein the King's 


Bench fits, could be indicted at all; for it is certain, that no Offence 
can be inquired of out of the County wherein it was committed: Alſo 
ſince 21 Fac. 1. 4. ſet forth more at large in the Chapter concerning 
Informations, which reſtrains all Proſecutions whatſoever on Penal Statutes 
to their proper Counties, (as the Conſtruction of the ſaid Statute is now 
ſettled), if Suits on ſuch Statutes could be brought only in Weftminſter-Hall, 
no Offences out of Middleſex could be proſecuted at all. | 
Se. 34. As to the third Point, viz, To what Perfons, and on what 


Occaſions, Commiſſions of Oyer and Terminer are grantable, it is enacted 


by the Statute of Meſiminſter 2. Cap. 29. That a Writ of Treſpaſs (ad 


audiendum & terminandum,) from henceforth ſhall not be granted before any 


2 Inft. 418. 


Juſtices, except Juſtices of either Bench, and Juſtices in Eyre, unleſs it be 
or an heinous Treſpaſs, where it is neceſſary to provide ſpeedy Remedy, and our 
Lord the King of his ſpecial Grace hath thought it good to be granted. 

Se. 35. And it is farther enacted by 2 E. 3. Ch. 2. That Oyers and 
Terminets ſhalt not be granted but before Juſtices of the one Bench or the 
other, or the Fuſtices Errants, and that for great Hurt or horrible Treſpaſſes, 
and of the King's ſpecial Grace, after the Form of the Statute above mentioned. 

Sect. 36. Alſo it is enacted by 34 Ed. 3. 1. That Writs of Oyer and 
Terminer be granted according to the Statute thereof made, and that the Juſti- 
ces which ſhall be thereto aſſigned, be named by the Court, and not by the Party. 
Sec. 37. It may perhaps be argued from the general Words of theſe 
Statutes, That no Commiſſion of Oyer and Terminer ought to be granted 
to any, but ſuch Juſtices as thereim mentioned, and on ſuch ſpecial 
Occaſions. And Sir Edward Coke in his Comment on the ſaid Statute of 
Weſtminſter 2. does not ſhew whether all ſuch Commiſſions in general are 
meant to be reſtrained by it, or ſuch only as are of a particular Nature; 


yet if the Intention of the ſaid Statutes be fully examined, it ſeems rea- 


ſonable to confine the Purview of them to ſpecial Commiſſions of Oyer 
2 and 


Chap. 5. of Oyer and Terminer, 24 


and Terminer, granted at the Complaint of particular Perſons, upon ſome 

great Injury, ſuggeſted to have been done to them; not only for that ſuch 

' ſpecial Commiſſions, for redreſſing of a particular Grievance at the Suit 

of the Party, ſeem to come more properly and generally under the No- Cs 1h 

tion of Writs, than general Commiſſions iſſued by the King as the com- E 2. & ſupra 

mon Diſpenſer of Juſtice to his People, without any particular Appli- Sec. 85 

cation from, or Regard to any particular Perſon; but alſo becauſe there 28 9952 

may be a Miſchief to the Subject from ſuch ſpecial Commiſſions, which 

cannot be feared from the general ones; for the Party who ſues out ſuch 

a ſpecial Commiſſion, may thereupon take out a Writ to the Sheriff, com- 

manding him to arreſt the Goods ſuppoſed to be wrongfully taken away, Reiter 126, 

and to keep them in ſafe Cuſtody till ſome Order be made Concerning 2 Taft 419. 

them, by the Juſtices aſſigned to determine the Matter, which may be F. N. B. 

very incovenient to the Perſon complained of: Neither can it be imagined, 

that the Statute intended to reſtrain general Commiſſions to enormous 

Treſpaſſes, which could not but hinder the due Execution of Juſtice, 

which requires the Puniſhment of all Kinds of Miſdemeanors, of which 

ſach Commiſſioners are the uſual and proper Judges. But it is reaſonable 

indeed, that ſuch ſpecial Commiſſions ſhould not be granted but upon ur- 

gent Occaſions ; and accordingly we find Precedents for the ſuperſeding of WE. 

them, where the King has been informed, that he was impoſed upon wo OP 

in granting them on a Suggeſtion, that the Injury complained of was of 12 Af. pla. 

a heinous Nature, where in Truth it was but a flight inconfiderable 

Treſpaſs, : . 
For other Particulars concerning the Proceedings of Juſtices of Oyer and 

Terminer, ſee the Chapter concerning Approver, and the Chapter con- 


cerning Proceſs againſt the Fury. | 


4 


| CHAP. VI. 
Of the Court of the Fuſtices of Gaol-Delivery. 


OR the better Underſtanding of the Nature of the Commiſſion of 
Gaol-Delivery, 1 ſhall conſider, | 


1. What ought to be the Form of it. | 

2. What Juriſdiction the Juſtices authorized by it have by the Com- 
mon Law. 

3. What by Statute. 

4. In what Place they ought to hold their Seſſions. 


Se, 1. As to the firſt Point, having already ſhewn that all judicial Ci. , fon 
Commiſtions muſt be agreeable to ancient Precedents, I ſhall only ſhew Sect. . to 
in this Place, the Purport of the moſt uſual Commiſſion of Gaol-Deli- 8 . . 
very, which is a Patent in Nature of a Letter from the King to certain 7 1 
Perſons, appointing them his Juſtices, or two or three of them, of which 
Number either ſuch or ſuch a particular Perſon among them is eſpecially & nat. 168. 

_ required to be, and authorizing them to deliver his Gaol, at ſuch a Place, _ i; 
of the Priſoners in it; for which Purpoſe it commands them to meet at 2H. H. P. c. 
ſuch Place, at the Time which they themſelves ſhall appoint, and informs ** 

them, 


— . — 


" fp e 


<4  -» Of the Cuurtof the, Book Il 


47. 
1 And. 111. 


35. 
and the next 


them, that for the ſame Purpoſe the King hath commanded his Sheriff 
of the ſame County, to bring all the Priſoners of the ſame Gaol, 
and. their Attachments before them, at ſuch Day to be appointed by 
them. VU' f. er 

Sef. 2. As to the ſecond Point, vig. What Juriſdiction Juſtices of 


Hl. P. C.158, Gaol-Delivery haye by the Common Law ; it ſeems to be clear, That they 


2H, HP. C may by Common Lau proceed upon any Indictment of Felony or Treſ- 
4 "fait. 168, paſs, found before other Juſtices, againſt any Perſon in the Priſon men- 
169. tioned in their , Commiſſion, and not determined; and therefore theſe 


Bro. Coron. Words in the Statute of 4 E. 3. Ch. 2. That the Juſtices aſſigned to deli- 


24606 32. wer the Gaols ſhall have Power to deliver the ſame Gaols of thoſe that (hall 


be indifted before the Fuſtices of Peace, ſeem only to be in Affirmance of 
the Common Law; and herein the Authority of theſe Juſtices differs from 
that of Juſtices of Oyer and Jerminer; who regularly can proceed only 
| againſt Perſons indicted before themſelves, as hath been more fully ſhewn 

in the precedent Chapter, Sec. 322. 
„Cie. Elz. Sec. 3. But it is ſaid in ſome * Books, That Juſtices of Gaol-Delivery, 
go, 179. as ſuch, have no Power to take any Indictment; but the common Opi- 
Bro. Com- nion, that they have ſuch, Power, ſeems much more agreeable to Reaſon; 


—_— 778 for b ſurely it cannot but be implied in their Commiſſion to deliver Prifions 


Fitz, Coron. of their Priſoners, that they muſt have Authority to make ſuch Deliver- 


#7-\ 4. 111, ance by due Courſe of Law, which cannot be without a Proclamation, 
15 5 there be no Proſecution, or a proper Trial, if there be one, in Order 
H. P. C. 158. to which there muſt be an Accuſation of Record, without which the Pri- 
2 H. H. C ſoner cannot be arraigned or tried. e 565 | 
4 Lol. 168, Sec. 4. Alſo it hath been © holden, That Juſtices of Gaol-Delivery, 
1 ſuch have no Power to deliver the Gaol of Perſons committed for High 
- Rol. Rep. Treaſon, perhaps for this Reaſon, becauſe this being a Crime of ſo high 
12. a Nature, and againſt the King himſelf, ſhall not be included in the ge- 
Cn. I. neral Words of a Commiſſion, nor tried without the King's ſpecial Direc- 
Fitz. Coron. tion; and this Opinion ſeems to be much favoured by the Preamble of 
the Statute of 3 H. 5. Ch. 7. wherein it is recited, That the Puniſhment of 
counterfeiting Money, (which is a Species of Treafon) pertaineth not to any 
Judges of the Realm, but to the King's Juſtices before himſelf, or to ſpecial 
Commiſſioners thereto aſſigned ; and thereupon it is enacted, That Fuſtices of 
Aſſize (hall have Power by the King's Commiſſion to hear and determine the 
Offence abgvementioned : Yet the contrary Opinion is not only warranted by 
4 4 Inſt. 169. very great? Authorities but alſo it ſeems more agreeable to Reaſon ; for ſince 
1 the Words of the Commiſſion are general, and include all Priſoners alike 
* 112. Without any Exception, why ſhould thoſe who are accuſed of Treaſon, 
be conſtrued to be out of the Meaning of them more than others? eſpeci- 
ally conſidering, that the greater the Crime is for which a Man is impti- 
ſoned, the greater Hardſhip it is for him to lie under the Terror of a Pro- 
fecution for it, without being admitted to an Opportunity of clearing his In- 
nocence : And the Statute of 1 Ed. 6. 7. which authorizes ſubſequent 
Commiſſioners of Gaol-Delivery, to give Judgment of Death againſt ſuch 
as were found guilty before other Commiſſioners of Gaol-Delivery, of 
Treaſon, &c. and reprieved before Judgment, clearly ſuppoſes ſuch Juſtices 
to have Power in. Treaſon as well as in other Caſes, | 

Sect. . It ſeems clear from the Words of the Commiſſion, that theſe 


Juſtices have nothing to do with any Perſons not in Cuſtody of the Pri- 


Ch. Sect. 4. 


Pitz. Coron. ſon mentioned in it, except in ſome ſpecial Caſes; for if Part only of 


77. thoſe who were Accomplices to the ſame Felony be in ſuch Priſon, and 
other Part of them out of it; ſuch Juſtices for the Neceffity of the Caſe, 
may 


Chap. 5. 


Tuſlices of Gaol-Delivery. 


m1y a receive an Appeal againſt thoſe who are out of the Priſon, as well“ No * 4. 4 5 
0. 47 


as thoſe whoare in it; which Appeal after the Irial of ſuch Priſoners, 3 8 5 
ſhall be removed into the King's Bench, and Proceſs ſhall iſſue from thence 
again the reſt: But if thoſe out of Priſon ſhould be omitted in ſuch Ap- 
al, they could never be put into any other, becauſe there can be but 
one Appeal for one Felony. Allo it is ſaid both by * Szaunford, and 8 p 6 6a. 
© Hale, That ſuch Juſtices'may receive an Appeal by Bill againſt one let C. D 


22 


C.64.D, 


to Bail. [ ] But I cannot find any Authority in the. Books cited by. . 4 . 


them for tnat purpoſe, to warrant this Opinion; for though it be true, l.. C. 179. 


That the Court of King' s Bench may receive an A 
one for whom Bail is filed, as being in Cuſtodia Mareſchall: ; yet. this ſeems | 


109. 


ppeal by Bill, againſt Quzre 4 uit, 
32 H. 6. 4-4. 


to depend on the particular Uluge of that Court. And I do not find 1 b. 
it ſaid in any Book, That thoſe who are bailed by any other Court, 775 4 2. u. 


are looked upon as Priſoners in the Priſon belonging to ſuch Court, but”? 


only in the Cuſtody of their dureties, 


they pleaſe: However, it ſeems to be agreed by all the Books above- 


4 F1.4. 10.0. 
. 


who may detain them wherever Fiz Main- 


Prise, 12, 13. 
9 Pl. 62. 


mentioned, that ſuch Juſtices have no more to do with one let to Main- Wo Appeal, 
prize, than if he were at large, becauſe ſuch Perſon can in no, Senſe be 11, 19, 51, 


ſaid to be a Priſoner, fince it is not in the Power of his Sureties to detain **3: 


bim in their Cuſtody, as will be more OR hewn in the Chapter concern- 


ing Bail. 


Sect. 6. It ſeems logs) that tack Juſtices have not only Pawer to 4 Inſt, 167. 
diſcharge ſuch Priſoners, as upon their Trial ſhall be acquitted ; but allo | 5 tz, Coron. 
all ſuch againſt whom, upon Proclamation made, no Evidence mall appear H. p. c. 158, 
to indict them ; which neither Jaſtices of Peace, nor Juſtices of Oyer and 2 H. H.P.C 


'Terminer Can do. | 


34» 


Sect. 7. Allo there ſeems to be no Doubt, bat that the Juſtices of Goal- 15 H. 7. fl. b. 


Delivery may award Execution, againſt ſuch Priſoners as have been out- 
lawed for Felony before Juſtices of Peace. 


Sect. 8. Allo notwithſtanding the 'Commiſſion of Jaſtices of Goal- 35. 
Delivery be in ſtriftneſs determined after the End of their Seflion, yet Dyer 205. 


it ſeems to be ſettled at this Day, 


them. 


That they have Power either to order Pl. 5. 


the Execution or Reprieve of the Perſons who have been condemned before . H. P. C. 


4 Inſt. 169. 
H. F.C. 198. 
2751.7: 0; 


. 160. 


7 0 35 
Sect. 9. Alſo it is ſaid by ſome, That the juſtices of Gaol- Delivery e Cromp. 


may by the Common Law puniſh thoſe who unduly bail Prifoners, as be- Quare 8 1 C. 


ing guilty of a negligent Eſcape ; but it ſeems needleſs ſtrictly to examine 132 Letter b. 
'this Matter, fince they have certainly ſuch Power by Staute, as will be more 
Fully ſhewn in the following Part of this Chapter. 


As to the third Point, 57 K. What 


1. In Relation to Appellees. 


Juriſdiction Juſtices of Guol-Delivery 
have by Statute, I ſhall conſider the deine. 


2. To irregular Bailment of Priſoners. 
3. To Sheriffs, &c. refuſing to receive Priſoners. 


4 


Seck. 10. a to the firſt Particular. it is CROW OP by 28 E. I. ' That ihey 2 H. H. P. C. 


4. To Perſons convicted before former Juſtices. 
7 TY Qllznces created by Featutes 5 


may award Proceſs into a foreign County againſt thoſe who ſhall be 3 * 
before them ly an Approver, as n be more N ſhewed in the Chapter 


concernin 8 Aſprovers. 


vo L, II. 


II 


SAT, 11. 


. 
25 E. 3. 39 4. 


= * he Court of the Book II. 


- Se. 11. As to the ſecond Particular, viz. The Power of ſuch Ju- 
ſtices in Relation to the Bailment of Priſoners, it is enacted by 27 Ed. 1. 
cap. 3. commonly called the Statute De finibus, that Juſtices of Aſiſe ſhall 
deliver the Gaols of Counties where they take Afiſes, &c. and inquire if She. 
riffs, or any other, have let out by Replevin Priſoners not repleviable, or have 
72 in any Thing contrary to the Form of the Statute of Weſtminſter 1. 
Cap. 15. and whom they ſhall find guilty, they ſhall chaſten and puniſh in all 
' Things according to the Form of the Statute aforefaid. 
F. N. B. 251. Sef. 12. But this Statute mentioning only Juſtices of Aſſize, it may 
HPC rm tk haps be queſtioned, whether it is to be extended by Equity to Juſtices 

4 Inſt; 165. of Gaol- Delivery by ſpecial Commiſſion, not being Juſtices of Aſſiſe. 
Sect. 13. However, it is enacted by 4 Ed. 3. cap. 2. That Juſtices of. 
gned to deliver Gaols, ſhall have Power to enquire of Sheriffs, Gaolers, and 
others in whoſe Ward Perſons indifted before Wardens of the Peace ſhall be, if 
they make Deliverance, or let to Mainprize any fo indicted, which be not 
mainpernable, and to puniſh the ſaid Sheriffs, Gaolers and others, if they do 
any Thing againſt this AF, | | 
S:#. 14. It is obſerveable, that this Statute ſaith only in general, 
That ſuch Juſtices ſhall have Power to puniſh the Offenders therein men- 
tioned, without ſaying, That they ſhall puniſh them according to the: 
8. P. C. 77. . Form of the Statute of WVeſtminſter 1. as the above mentioned Statute 
de finibus does; yet it is ſaid, That they may puniſh them according to 
the Form of the faid Statute of Weſtminſter, as much as if it had been 
expreſſed. | VVV ; 
Sect. 15. Allo it is enacted by 1 & 2 Ph. & Mar. 13. That if any Ju- 
Rice of the Peace of the Quorum, or Coroner, ſhall offend againſt the Pur. 
view of the ſaid Statute, either as to bailing Priſoners, or taking their Ex- 
aminations, or the Information of thoſe that bring them befor? them; or nat 
putting the ſame in Writ, or not certifying them to the next Gaol-delivery, 
or not putting in Writing the Evidence given to a Fury on a Corbner's In- 
queſt, of Murder or Manſlaughter, or not binding over material Witneſſes 
againſt Perſons accuſed of Felony, to give Evidence at the next General Gaol. 
Delivery, or not certifying ſucb Evidence and alſo ſuch Recognizances, &c. 
the Fuſtices of Gaol-Delivery of the Place where ſuch Offence ſhall be com- 
mitted upon due Proof thereof by Examination before them, ſhall for every ſuch 

Offence ſet ſuch Fine as they ſhall think meet, ke. 


Sect. 16. As to the third Particular, vis. The Power of ſuch Juſtices 
in Relation to Sheriffs, &c, refuſing to receive Priſoners, it is enacted by 
4 E. 3. cap. 10. That Juſtices of Gaol-Delivery' ſhall puniſh Sheriffs and 
Gaolers, refuſing to take Felons into their Coſtody from Conſtables and Town- 
ſhips, without being paid for ſuch Receipt. 


- 


— \ ” 


f 


Seck. 17. As to the fourth Particular, viz. The Power of ſuch Ju- 
ſtices, in Relation to Perſons convicted before former Juſtices, it is en- 
ated by 1 E. 6. cap 7. That where any Perſon or Perſons ſhall be found 
guilty of any Treaſon or © Felony, for the which Judgment of Death ſhould 
or may enſue, and ſhall be reprieved to Priſon without Judgment at that 
Time given againſt him, her or them ſo found guilty, thoſe ' perſons that 
at any Time hereafter ſhall by the King's Letters Patent be affigned Ju- 
flices to deliver the Gaol, where any ſuch Perſon or Perſons found guilty 
ſhall remain, ſhall have full Power and Authority to give Judgment of Death 

againſt ſuch Perſon ſo found guilty, and reprieved, as the ſame Juſtices [le- 
fore whom ſuch Perſon or Perſons was or were found guilty) might have done, 
¶ their Commiſſion of Gaol-Delivery had remained and continued in full Force 

and Strength, — 
2 | Sect. 18, 


Chap. 6. Juſtices | of Gaol-Delivery. | FA | 


Seck. 18. It hath been holden that this Statute extends not to Con- i LN 
victions before Juſtices of Oyer and Terminer, not only becauſe Convictions Temiber. 
before Juſtices of Gaol- Delivery only are mentioned, but becauſe the Pro- 
ceedings before Juſtices of Oyer and Terminer, after the Oyer determined, 
ought to remain in the King's Bench, and the Records before the Juſtices 
of Gaol-Delivery with the Cullos Rotulorum. 3 

Seck. 19. Alſo it ſeemeth, That ſince the Statute ſpeaks only of Per- Duliſon 20. 
ſons reprieved before Judgment, it gives ſubſequent Commiſſioners no man- 
ner of Power over Perſons condemned by former Juſtices; and therefore it 
hath been holden, That if a Perſon condemned by former Juſtices, plead 
| a Pardon before their Sueceſſors, they have no Power to allow it, but that 
the Record ought to be removed by Certiorari into the King's Bench, and 
the Priſoner alſo by Habeas Corpus, and that there the Pardon ſhall. be al- 
lowed or diſallowed. And from the ſame Reaſon it ſeems to follow, That 
ſubſequent Juſtices have no * Power from this Statute to award the Execu- Quere Dy. 


tion of perſons condemned by former Juſtices and reprieved by them : 4 fl H HC. 


But if Judgment had not been given by the former Juſtices, there is no 35. contra. 
Doubt but that the ſubſequent ones might by Force of this Statute have 

allowed the Pardon, or given Judgment, and awarded Execution, Ec. as the 

firſt might have done. Alſo it hath been adjudged, That nat only ſuch 
ſubſequent Juſtices as are authorized by the fame King, by whom the for- 

mer were commiſſioned, but alſo that the Juſtices of the next King may 1 
have the like Power by Virtue of this Statute. 
Sec. 20. As to the fifth Particular, viz. The Juriſdiction of Juſtices of 

Gaol-delivery in Relation to Offences created by Statute; By 33 H. 8. 9. 

Par. 20. They may puniſh thoſe who keep unlawful Gaming Houſes or 

uſe unlawful Games. By 5 Eliz. 9. Par. 9. They have Juriſdiction over 
Perjury and Subornation of Perjury againſt the Form of that Statute. By 
8 Eliz. 3. They may puniſh thoſe who tranſport Sheep alive. By 23 Elix. 
1. Par. 9. They may enquire of, hear and determine Offences a 1 that 
Statute it not coming to Church; and generally they have the like Power 
in other Statutes, creating new Offences, which it would be too tedious 
particularly to ſet down in this Place. 

Sef. 21. As to the fourth general Point of this Chapter, 272. In what 
Place Juſtices of Gaol-Delivery ought to hold their Seſſions, it is enacted by 
6 Rig. 2. 5. That Juſtices affigned to take Aſſizes and deliver Gaols, ſhall hold 
their Seſſions in the principal and chief Towns of every of the Counties where 
the Shire Courts of the ſame Counties were then holden, or hereafter ſhould 
be holden, For other Matters relating to theſe Juſtices, ſee Chapter 7. con- 
= Juſtices of Aſiſe and Niſi Prius, and the Chapter concerning Pro- 
ceſs, 1 


28 Of the Court of the Juſtices Book II. 


CHAP. VII. 


e the Court of the Fuſtices of Aſſiſe and Nis Prius. 


Sec? 1. HE Power of Juſtices | of Aſſiſe, whether as ſuch, or as Ju- 
ſtices of Ni Prius, in Relation to crimnial Matters, de- 
pending wholly on Statute, I ſhall only take Notice of the principal 
Branches of their juriſdiction of this Kind, given them by ſeveral acts 
of Parliament: and for more particular Inquiries concerning their Autho- 
rity in other Caſes, and the Nature, Extent and End of their Commiſſion, 
ſhall refer the Reader to Sir Edward Cook's 4th Inſtitute, fol. 158, &c, and 
to his 127% Report, fol. 32. and to Mr. Crompton's Treatiſe concerning the 
Juriſdidtion of Courts, fol. 204, &c. 


The moſt conſiderable Parts of their juriſdiction in crieital! Matters, pro- 
per to be confidered in this place, are ſuch as relate, 


1. To the Delivery of Gaols. 
2. To Counterfeiters of Money. 
3. To Appellees. 

4. To Conſpirators, Maintainers, and other Offenders of the like Na- 
ture. 

5. To Offences of Sheriffs, Gaolers and other Officers, 

6. To capital Offences tried by Writ of N Prius. 

7. To the Counties for which ſuch Juſtices of Aſſiſe may be commſ. 
ſioned. 


Sect. 2. As to the firſt of theſe Particulars, it is enacted by 27 Fd. 1. 
commonly called the Statute de fintbus, cap. 3. That Juſtices aſſigned to take 
Aſſizes, in every County where they do take Aſſizes, as they be appointed in on- 
tinent after the Aſſizes taken in the Shires, ſhall remain both together if they 
be lay; And if one of them be a Clerk then one of the moſt diſcreet Kniz 10 
of the Shire being aſſociate to him that is a Layman by the King's Writ, ſhall 
deliver the Gaols, of the Shires, as well within Liberties as without, of all 
Manner of Priſoners, after the Form of the Gaol-Deliveries of thoſe Shires 
before Times uſed. And the ſame Juſtices ſhall inquire then, if Sher he, or 2 

other- have let out by Repleuin Perſons not repleviable, &c. 
Sect. 3. Allo it is recited by 2 Ed. 3. 2. That Offenders bad been greaty 
encouraged, becauſe the Juſtices of Gaol-Delivery and of Oyer and Terminer 
had been procured by great Men againſt the Form of the ſaid Statute of 27 
Ed. 1. and thereupon it is enacted, That ſuch Juſtices ſhall not be fade 

againſt the Form of the ſaid Statute. 

8. P. C. 5. b. Sect. 4. It ſeems to have been the moſt general Opinion in the Con- 
Raym. 375. ſtruction of the above mentioned Statute of 27 Ed. 1. That the Purview 
oy agg of it extends only to Caſes of Felony ; and this is farther confirmed by 
the Recital of the Statute of 3 H. 5. ſet forth more at large in the fol- 
lowing Part of this Chapter, by which it is declared, That no Judges 
but thoſe of the King's Bench, or ſpecial Commiſſioners, have power to 
8. P. C. 57,58. puniſh Counterfeiters of Money. Alſo it is argued, That the Purview — 
the 


j 


Chap. 7: of Afſiſe and Niki Prius, 


the ſaid Statute of 3 H. N impowering Juſtices of Aſſiſe, having the 
King's Commiſſion for ſuch Purpoſe, to hear and determine the Offences 
of ſuch Perſons, would be vain and to no Purpoſe, if ſuch Juſtices, as 
ſuch, had Power over ſuch Offences before, by Virtue of the ſaid former 
Statute : And yet perhaps the contrary Opinion is the more plauſible ; for 
ſince the ſaid Statute is intended for the greater Expedition of Juſtice, and 
the Words of it expreſly extend to all Manner of Priſoners, why ſhould Vide infra 
they be reſtrained by a violent Interpretation, inconſiſtent with the natural Sed. 9. 
and obvious Senſe of them? And fince Juſtices of Goal-Delivery, armed vide Supra 
only with a general Commiſſion to deliver Gaols of the Priſoners in them, are, cap.6. Seck. 4. 
according to the better Opinion at this Day, authoriſed to deliver ſuch Gaols 
of Perſons accuſed of Treaſon, as well as of others committed for Crimes 
of an inferior Nature, why ſhould not the ſaid Statute, the Intent whereof - 
is to give Juſtices of Aſſiſe like Power with Juſtices of Gao] Delivery, be 
conſtrued to give them as large a Power? And as to the Arguments drawn 
| from the Opinion of the Makers of the above mentioned Statute of 3 H. 5. 
it may be anſwered, that Perhaps the Purport of the ſaid Recital may 
amount to no more than this, that no other Judges but thoſe therein men- 
tioned, would venture to take upon them a Power to try -ſuch Offences; 
becauſe it was not clearly ſettled that they had Authority to do it, | 
Sect. 5. It ſeems to be the general Opinion, That Juſtices of Aſſiſe, H. P. C. 164. 
as ſuch, by Force of the ſaid Statute of 27 E. 1, may deliver Gaols with- ? 8 HI. P. C. 
out any ſpecial Commiſſion for that Purpoſe; and this ſeems to be moſt 8. EE ob. 
agrecable to the Purview of the ſaid Statute, if ſuch Juſtices be Laymen ; Crom. Jur. 
for ſeeing the Act provides only, That if one of them be a Clerk, then Dy = 
one of the Knights of the County being affociate by Writ to him that is 62. 97 P. 
a-Layman ſhall deliver the Gaols; and make no Mention of any ſuch Writ 
where both are Laymen; but only fays in general, That in ſuck Caſe they 
ſhall remain both together, it ſeems to imply that Laymen being Juftices of 
Aſſiſe, ſhall have ſuch Power of Courſe, 


in Relation to Counterfeitors of Money, it is recited by the Statute of 3 H. Scg . 
5. cap. 7. That Counter feiting, Clipping, Waſhing, and other Falſity of Mo- the 1 kh Sect. 
ney, had then of late abounded, for that the Puniſhment of the ſame pertaineth of this Chap- 
not to any Fudges of the Realm, but to the King's Fuſtices before himſelf, or © 
ſpecial Commiſſioners thereto afſigned, &c. and thereupon it is enacted, That 
the King's Juſtices aſſigned to take Aſiſes in all the Counties of England, 
ſhall have Power by the King's Commiſſions, to hear and determine in their Seſ- 
ions, as well of the Counterfeiting and of the bringing ſuch falſe Money into 
the Realm, as of clipping, waſhing, and every other Falſity of the ſaid Money. 
Sec. 7. It ſeems clear from the manifeſt Purport of this Statute, That S. P. C. 58. 
Juſtices of Aſſize can claim no Power from it over any of the Offences H F. C. 164. 
therein mentioned, without a ſpecial Commiſſion for ſuch Purpoſe; but this 
Statute being wholly in the Affirmative, and no way intended to abridge bu” 
inlarge the Juriſdiction of ſuch Juſtices ; it ſeems clear, That if they had 
Authority as Juſtices of Gaol- Delivery, by Virtue of the above mentioned 
Statute De finibus, without any ſpecial Commiſſion to deliver Perſons in 
Priſon for ſuch Crimes, (which Queſtion is more fully handled in the pre- 
cedent Part of this Chapter) they may ſtill lawfully proceed upon the ſaid 
Statute in the ſame Manner as before. 
SeF. 8. As to the third Particular, vis. The Power of Juſtices of Af- Supra Sec. 4. 
ſiſe in relation to Appellees, it is enacted by 28 Ed. 1. cammonly called 8 5 8 
the Statute De Appellatis, That ſuch Fuſlices may award Proceſs into any ſo- 
reign County againſt Perſons appeled by Approvers, and proceed againſt them,&c. 
n | I Sect. g. 


Sect. 6. As to the ſecond Particular, viz. The Power of theſe Juſtices See the proces 
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Dyer 99. | Se#. 9. It is made a Doubt in Dyer's Reports, by what Warrant Juſti- 

"= oy 32, Ces of Aſſiſe hold Plea of an Appeal of Robbery ; and it is there holden, 

That they do it by Virtue .of the Commiſſion: of Gaol-Delivery : But 

it ſeems, that it ought not to be intended to be the Meaning of this 

Report, That Juſtices of Aſſiſe have no Juriſdiction as to an Appeal of 

Robbery, without an expreſs Commiſſion of Gaol-Delivery ; for” fince 

Juſtices of Aſſiſe, as ſuch, have Power by the above mentioned Statute 

De finibus to deliver Gaols of all Manner of Priſoners, after the. Form 

of the Gaol-Deliveries of the Shires wherein they fit, why ſhould they 

not by Force of thoſe general Words, deliver ſuch Gaols of Perſons 

proceeded againſt by Way of Appeal commenced before them, as well 

as of thoſe proceeded againſt by Way of Indictment, as it ſeems to be 

22 Ed. 4. 19 a. taken for granted in other Books that they may? And therefore it ſeems 

Bro. Appeal, to be reaſonable to take the above mentioned Report of Dyer in this 

| Senſe, That Juſtices of Aſſiſe may hold Plea of Appeals of Robbery 

by the Commiſſion of Gaol-Delivery, given them implicitly by the ſaid 

Statute De finibus, in reſpect whereof they ſeem to have all the Power 

of Juſtices of Gzol-Delivery, whether given them by the Common Law 

or by Statute, as fully appears from what immediately follows the 

above mentioned Paſſage in the ſaid Report, wherein it is ſaid, That the 

Statute of 2 or 3 H. 7. gives Juſtices of Aſſiſe the Power by exprels 

Words as to Appeals of Death ; but it 1s certain, that the faid Statute 

3 H. 7. ch. 1. of H. 7. does not expreſly mention Juſtices of Aſſiſe, but faith only, 

That the Wife, Cc. may commence an Appeal before the Sheriff and Co- 

roners, or before the King in his Bench, or Juſtices of Gaol-Delivery ; and 

yet it is holden in the ſaid Report, That this Statute expreſly extends to Ju- 

ſtices of Aſſiſe; from which it ſeems manifeſtly to follow, That ſuch Ju- 

13 Co. 32. ſtices are taken to be included under the general Notion of Juſtices of Gaol- 
+ Inſt. 159. Delivery. 

Sect. 10. As to the fourth Particular, viz, The Power of Juſtices of 
Aſſiſe in Relation to Conſpirators, Maintainers, and other Offenders of the 
like Nature, it is enacted by 28 Ed. 1. commonly called Articuli ſuper char- 
tas, ch. 10. That Juſtices aſſigned to take Aſjiſes, when they come into tle 
County to do their Office, [hall upon every Plaint made unto them of Confpira- 
tors, falſe Informers, and evil Procurers of Dozens, Aſſes, Inqueſis and Ju- 
ries, award Inqueſt thereupon without Writ, and ſhall do Right to the Plaintiffs 
without Delay. And it is farther enacted by 4 Ed. 3. 11. That the Juſtices 
of Ajſiſe, whenſoever they come to hold their Seſſions or to take Inqueſt upon Niſi 
Prius, Hall inquire, bear and determine, as well at the Suit of the King as at 
the Suit of the Party, of Maintainers, Bearors, Conſpirators, &c, And the like 
is ordained by 20 Ed. 3. 6. by which it is enacted, That ſuch Juſtices ſhall 
have Commiſſions to inquire of Maintainers and common Embraceors, &c. 

See. 11. Alſo it is enacted by 5 Ed. 3. 10. That the Juſtices before when 
any Aﬀſiſe, Inqueſt or Fury ſhall paſs, may inquire and determine the Offence 
of any Juror in taking Money of eithr Party, &c. C's 

Sef. 12. But it is ordained by 38 Ed. 3. 12. That no Juſtice, &c. in- 
quire of Offices of the ſaid Offence, but only at the Suit of the Party, or of 
other, &c. _ 1 ä EL 

Sect. 13. And it is farther enacted by 32 H. 8. ch. 9. That the Juftices 
of Aſſiſe of every Circuit within this Realm, and elſewhere within the King's 
Dominions, ſhall in every County within their Circuits, twice in the Year cauſe 

pen Proclamation to be made, as well of the ſaid Statute as of all others made 
againſt unlawful Maintenance, Champerty, Embracery, &c. 
Sei, 14. As to the fifth Particular, viz. The Poyer of Juſtices of 

4 3 8 8 | Aſſiſe 


3 þ OP 
4 Inſt. 159. 


Dyer 99. pl. 
3 


Regiſter 188. 


Chap. 7. of Aſſiſe and Niſi Prius. 31 
Aſſiſe in Relation to the Offences of Sheriffs, Gaolers, and other Officers, it 

is enacted by 20 Ed. 3. 6. That Juſtices of Aſiſe ſhall have Commiſſions fuf- 

fecient to inquire of Sheriffs, Eſcbeators, Bailiffs of Franchiſes and their Mi- 

niſters, and of the Gifts which they take to execute their Office, c. 

Se. 15. Alſo it is enacted by 23 H. 6. 10. That Juſtices of Aﬀiſes in their 
Seſſions, ſhall have Power to inquire hear and determine of Office without ſpecial 
Commiſſion, of and upon all Sheriffs, Under-Shertffs, Clerks, Bailiffs, Gaolers, 
Coronors, Stewards, Bailiffs of Franchiſes, or any other Officer or Miniſter doing 
contrary to the ſaid Statute,as by extorting Money for the omitting of an Arreſt, 

ar ſhewing Eaſe or Favour to thoſe who ſhall be arreſted, or by admilting Perſotis 
to Bail, or denying them the Benefit of it, contrary to the Formof the ſaid Statute. 

Se. 16. Allo it is enacted by 1 H. 8. 7. That Fuſtices of Aſiſe and of 
the Peace, ſhall have Authority to inquire of and determine, as well by Examina- 
tion as by Preſentment, the Default of Coroners, in not taking an Inqueſt without 
Fee or Reward, on the View of the Body of any Perſon lain by Miſadventure, 

Sec. 17. As to the fixth Particular, vig. the Power of Juſtices of Aſ- 1 H. H. P. c. 
ſiſe, in Relation to capital Offences ti ied by Writ of N Prius, it is enacted 117. 1 re 
by 14 H. 6.1. That the Juſtices before whom Inqitiſitions, Inqueſts and Ju- en . 
ries, ſball be taken by the King's Writ of Niſi Prius, ſhall have Power in. all Raym. 367. 
the Caſes of Felony and Treaſon, to give their Fudgments, as well where a Man 
is acquit of Felony or of Treaſon, as where he is thereof attainted, the Day and 
Place where the ſaid Inquiſitions, Inqueſts, and Furies be ſo taken, and then 
rom thenceforth to award Execution to be made by Force of the ſame Judgments. 

Sec. 18, In the Conſtruction of this Statute it hath been holden, That 

if the Plaintiff in Appeal be nonluited, before Juſtices of N Prius, they 22 Ed. 4. 19. 
have no Power to arraign the Defendant at the Suit of the King on the De- N * 
claration in the Appeal, as Juſtices before whom an Appeal is originally com- 7 
menced may do: And the Reaſon of this Conſtruction ſeems to be this, 

becauſe the Staiute only mentioning that Juſtices of N Prius ſhall give 
Judgment where the Defendant is acquitted or attainted, leaves their Juriſ- 

dition upon a Nonſuit as it was before, But it ſeems certain, That on the 

Acquittal of an Appellee ſuch Juſtices have Power to inquire of the Abet— 

tors, and alſo of the Sufficiency of the Plaintiff to anſwer the Damages; 
for ſince the Statute of Weſim. 2. Ch. 12. gives ſuch Power to the Ju- pyer 120. 
ſtices, before whom an Appeal ſhall be heard and determined; aid now Pl. 12. 

by Force of 14 H. 6. it may be heard and determined before Juſtices of 8 eh 
Ny Prius, it feems neceſſarily to follow, That Jaſtices of Nif Prius ſhall 4 Ink. 160. 
have ſuch Power ſince the ſame Statute of 14 H. 6. And from the ſame rea- 22 Ed. 419 4. 
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. „ N > . Ed. , b. 
ſoning it ſeems alſo to follow, That ſuch Juſtices may give Judgment for the * 4385. | 
Damages ; but conſtant Experience hath over-ruled it to the contrary, Bro, Niſi 1 


: g . + 2427. 
Se. 19. As to the ſeventh Particular, viz, for what Counties Juſtices HH p. c. 


of Aſſiſe may be commiſſioned, it is enacted by 8 Rich. 2. 2. That no Man 32. 
of Law ſhall be from thenceforth Fuſtice of Aſiſes, or of the common Deli- 


verance of Gaols, in his own Country. 1 
Sect. 20. Alſo it is enacted by 33 H. 8. Ch. 24. That no Juſtice, nor 177 
other Man learned in the Laws of this Realm, ſhall uſe, nor exerciſe the Office vi 
of Juſtice of Aſſiſe within any County where the ſaid Fuſtice was born, or doth 11 
inbabit; on Pain of 100 l. &c. Provided that the ſaid Ad ſhall not extend to Fi 
any Perſon who ſhall be Clerk of Aſiſes, and Affociate to any Juſtice of A 6 
ſiſe, nor to any Mayor, Sheriff, Recorder, Steward, Bailiff, Sewter, or other | 
Officer being born or dwelling within any City, Borough or Town within this 160 

Realm of England, &c. Nor to Fuſtices of either Bench for taking, hearing, or We 
determining Aſſiſes in the one Bench or the other, nor to the Juſtices, Fuſtice- al 

Clerks, or Clerk of Aſſiſes, in the Dutchy and County Palatine of Lancaſter. 1 
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CHA P. VIII. 
Of the Court of Seſſions of Fuſtices of Peace. 


EFORE I come to confider the Nature of the Court of Seſſions of 
Juſtices of Peace, I ſhall premiſe, 5 


1. In what Manner Conſervators of the Peace were provided by the 
Common Law. | A 
2. In what Manner Juſtices of Peace have been ordained by the ſeve- 
ral Statutes concerning them. 
3. How they are to be commiſſioned in Purſuance of thoſe Statutes, 
4. What is moſt obſervable from the faid Statutes and Commiſſions, 


As to the firſt Point it ſeetns, that Conſervators of the Peace by the Com- 
mon Law, were of two Sorts ; St | 


1. Thoſe who in Reſpect of their Offices had Power to keep the Peace, 
but were not ſimply called by the Name of Conſervators of the Peace, 
but by the Name of ſuch Offices, | | 

2. Thoſe who were conſtituted for this Purpoſe only, and were ſimply 
called by the Name of Conſervators or Wardens of the Peace. 


« Lamb. B. 1. Se, 1. And firſt of thoſe of the firſt Sort, of which the King's Ma- 
es  jeſty is certainly the Principal, from whom all Authority of this Kind was 
d Bro. Recog- Originally derived, and who ſtill continues to have the ſame in his own Per- 
 nizance, 14, ſon ; yet it is ſaid, * That he canuot take a Recognizance for the Keeping 
Bilt. Ch. . the Peace, becauſe it is a Rule in Law, That no one can take any Recog- 
nixance, who is not either a Juſtice of Record, or by Commiſſion ; alſo it 
2 B. 1. ſeems certain, That © no Duke, Earl or Baron, as ſuch, have any greater 
Authority to keep the Peace than mere private Perſons, 
2 Dalt. Ch. 1. Sect. 2. The © Lord Chancellor or Lord Keeper of the Great Seal, the 
_— B. 1. Lord High Steward of England, the Lord Marſhal, and Lord High Con- 
Cromp. 6. b. ſtable of England, and every Juſtice of the King's Bench, and, as ſome 
ſay, the Lord Treaſurer have as incident to their Offices, a general Autho- 
rity to Keep the Peace throughout all the Realm, and to award Proceſs for 
the Surety of the Peace, and to take Recognizances for it. And the Maſter 
of the Rolls hath alſo the like Power, either as incident to his Office, or at 
leaſt by Preſcription. = : 
e10H.6.7.b., Sees. 3. Alſo every Court of Record, as ſuch, hath Power to keep 
Lamb. B. 1. the Peace within its own Precinct, as hath been more fully ſhewn, Ch. 1. 
3 Sect. 15. And the Juſtices of Gaol-Delivery may take Surety of the Peace 


from a Priſoner before them, who was committed for not finding ſuch 
Surety. 


Chap. E. | of Tuſlices of Peace. 33 


Seck. 4. Alſo every Sheriff is a principal * Conſervator of the Peace * Lamb. B. 1. 
within this County, and may without Doubt, ex io, award Proceſs of 2H; 2 


the Peace, and take Surety for it; and it ſeems the better Opinion, That Bro. Peace. 13. 


the Security ſo, taken by him is by the common Law looked on as a Co. Car. 26. 
b Bro. Recog- 


Recognizance or Matter of Record, and not as a common Obligation, nizance, 2. 
or Matter in Pais only; for that it is taken by him by Virtue of the F.N.B.81.D. 
King's Commiſſion, by which he is intruſted with the Cuſtody of the 8 1 
County, and conſequently has by it an implied Power of keeping the Lamb. B. 1. 
Peace within ſuch County; and it is a general Rule. That whatſoever Ch. 33 
ure Bro. 


is done by Virtue of the King's Commiſſion ought to be taken as a Matter Recogni-. 


| of Record. | Zance, 5, 14; 
& g . 5 . ; 2 6 g | 
Sec. 5. Allo every Coroner is another principal Conſervator of the , 18 _, 

x f which he ; | | A c SeetheBooks 

Peace: within the Counny of which he is a Coroner, and may certainly above cited. 

bind any Perſon to the Peace who makes an Affray in the Preſence : But 9 E. 4. zo. b. 

it ſeems the better Opinion, that he hath no Authority to grant Proceſs 70,0 6 

for the Peace; and it ſeems clear, That the Security taken by him for the Lamb. B. 1. 

keeping of the Peace, (except only where it is taken by him as Judge of Cb. 3: | 

: d in ſuch C . dee the Books 

his own Court for an Affray done in ſuch Court) is not to be looked on as cc 8. 

a Recognizance, but as an Obligation ; becauſe it Is not taken by one who Letter b. and 

acts as a Judge of Record, or by the King's Commiſſion, as all e Recogni- S4 Letter b. 

zances ought to be. | | 
Sed. 6. Alſo every High and Petit Conſtable are by the Common Crompt. 6. b. 

Law Conſervators of the Peace within their ſeveral Limits, and may take 


ſuch Order for the keeping of the ſame, as hath been more fully ſhewn, 


; * o 


B. 1. G. 63. S. 13, 14, Ce. 


1 * 


Secondly, Conſervators of the Peace by the Common Law who 3 
conſtituted for that Purpoſe only, and were ſimply called by the Name of 
Conſervators or keepers of the Peace, were of two Kinds: 


. 
1. Ordinary. 
2. Extraordinary, 


Thoſe of the firſt Kind were cither, 


1. By Tenure, or 
2. By Election, or 
3. By Preſcription. 


Sect. 7. Conſetvators of the Peace by Tenure were thoſe who held Laab. B. 
Lands of the King by this Service, among others, of being Conſervators of Ch. 3. 
the Peace, within ſuch a Diſtrict. | 

S:#. 8. Conſervators of the Peace by Election, were thoſe who were 
choſen to ſuch Office in Purſuance of the King's Writ to ſuch Purpoſe, (as 
all Sheriffs anciently were, and as Coroners till are) by the Freeholders 
of a County in the County-Court ; after which Election it was uſual for 
the King to ſend another Writ to the Perſons ſo choſen, commanding them 
diligently to attend their ſaid Office till they ſhould receive a Command from 


the King to the contrary. 


Sef. Conſervators of the Peace by Preſcription, were thoſe who Bro. Peace, 18. 


9. \ 
claimed ſuch Power from an immemorial Uſage in themſelves and their Preſcription, 
79 


Predeceſſors or Anceſtors, or thoſe whole Eſtate they had in certain Lands, 224 7355 
to exerciſe the like Power, which wholly depended upon ſuch Uſage both Lamb. B. . 


as to its Extent, and the M.nner in which it was to be exerciſed. Ch. z. 


vol. II. 1 a 16 
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Of the Court of Sefſions Bock II. 


2 31 Kd. 4.67. Sec. 10. It is * queſtioned indeed by ſome, whether any ſuch Power 


Student B. 1. 


can be claimed by Uſage ? Yet if the Power of holding Pleas and even 
Courts. of Record, which are of ſo high a Nature, and imply a Power of 
keeping the Peace within their own Precincts, may be claimed by Uſage, 
as it ſeems to be * certain, that they may; it ſeems ſtrange that the bare 
Authority of keeping the Peace in a certain Diftrict may not as well be 
claimed by ſuch Uſage. 

Sec. 11, It * feems, That the Power of ſuch Confervators of the 


© Dale. B. 1. Peace, whether by Tenure, Election or Preſcription, was no greater than 


that of Conſtables at this Day, unleſs it were enlarged by ſome ſpecial 
Grant or Preſcription. 

Sect. 12, The extraordinary Conſervators of the Peace were Perſons 
| ſpecially commiſfioned, in Times of imminent Danger either from Rebels 
or foreign Invaders, to take care of and defend ſuch a. particular Diſtrict 
committed to their Charge, and to preſerve the Peace within the Limits of 
it; and theſe had Power to command the Sheriff with his whole Poſſe to 
aid and aſſiſt them. . 


2H. H F. C. Seer. 13. And now Iam in the ſecond Place to ſhew, in what Man- 


ner Juſtices of Peace have been ordained by the ſeveral Statutes concerning 
them, the firſt whereof is 1 Ed. Ch. 3. 16, which is in the following Words, 
For the better keeping and Maintenance of the Peace, the King willeth that 
in every County, good Men and lawful, which be no Maintainers of Evil, or 
Barrators in the Country, all be aſſigned to keep the Peace. 

SefF. 14. And it is farther enacted by 4 Ed. 3. 2. That there ſhall be 
aſſigned good and lawful Men in every County to keep the Peace; and at the Time 
of the Aſſignments Mention fhall be made, that ſuch as ſhall be indifted or taken 
by the faid Keepers of the Peace, fhall not be let to Mainpriſe by the Sheriff, 
nor by none other Miniſters, if they be not mainpernable by the Law ; nor that 
ſuch as ſhall be indicted, ſhall. not be delivered but at the Common Law. And 
the Juſtices aſſigned to deliver the Gaols, ſball have Power to deliver the ſame 
Gaols of thoſe that ſhall be indicted before the Keepers of the Peace; and that 
the ſaid Keepers fhall ſend their Indifments before the Juſtices, ; c. 

Sect. 1 5. And it is farther enacted by 18 Ed. 3. 2. That two or three 
of the beſt Reputation in the Counties, fhall be aſſigned Keepers of the Peace 
Ey the King's Commiſſion. And at what Time need fhall be, the ſame with other 
wiſe and learned in the Law fhall be aſſigned by the King's Commiſſion, to hear 
and determine Felonies and Treſpaſſes done againſt the Peace in the ſame Coun- 
ties, and to inflifet Puniſbment reaſonably according to the Law and reaſon, 
and the Manner of the Deed. ” 

Se. 16. And it is farther enacted by 34 Ed. 3. 1. That in every County 
of England, Hall be aſſigned for the keeping of the Peace, one Lord, and with 
him three or four of the moſt worthy in the County, with ſome Learned in the 
Law, and they ſhall have Power to reſtrain the Offenders, Rioters, and all other 
Barrators, and to purſue, arreſt, take and chaſtife them according to their Treſ- 
paſs or Offence ; and to cauſe them to be impriſoned and duly puniſhed according 
to the Law and Cuſtoms of the Realm, and according lo that which to them ſhall 
ſeem beſt to do by their Diſcretion and good Adviſement ; and alſo to inform them, 
and to inquire of all thoſe who have been Pillors and Robbers in the Parts beyond 
the Sca, and be now come again, and go wandering, and will not Iabour as they 
were wont in Times paſt; and to take and arreſt all thoſe that they may find by In- 
diftment, or by Suſpicion, and to put them in Priſon, and to take of all them that 
be not of good Fame, where they ſhall be found, ſigſicient Surety and Mainpriſt 
of their good Behaviour towards the King and his People, and the other duly to 
puniſh, to the Intent that the People be not by ſuch Rioters or Rebels troubled nor 


2 | endamag ed, 


Chap. 8. Oy Fuſtices of Peace. „ 
endamaged, nor the Peace blemifhed, nor Merchants nor other paſſing by the High: 
ways. of the Rralm diliurved, nor put in the Peril which may happen of ſuch Of- 
fenders ; ard alſo to. bear and determine at the King's Suit; all Manner of Felonies 
And Treſpaſſes gone inthe ſame County, according to the Laws and Cuſtoms aforeſaid. 
See. 17. And it is enacted by 17 R. 2. 10. That in every Commiſſion of the 
Peace through the Realm, where need ſhall be, tao Men of Law of the ſame Coun- 
ty where ſuch Common ſhall. be made, ſhall be aſſigned to go and proceed to the 
Deliverance of Ti bie ves and Felons, as often as they ſhall think it expedient. 

$8. 18. And it is farther enacted by 2 H. 5. Stat. 1. Ch. 4. That the Ju- 6 fg. 
fliges of Peace in every Shire named of the Quorum, (exrept Lords and the Ju- I amb. B. 4. 
ſlices of ei her Bench, and the Chief Baron, and Serjeants at Law, and the Ch. 31. 
King's Attorney for the Time that they ſhall be occupied in the King's Service, SH. 173 
foal be refant in the ſame Shire, and ſhall make their Seſſions four Times by the 49. 
Nur, viz. in the firſt Week after Michaelmas, Epiphany, Eafter, and the Tranſ- 
lation of St. Thomas the Martyr, and oftner if Need be, and that the ſame Ju- 
ſlices hold their Se/fions throughout England in the fame Weeks every Year. 

| $e.. 19. Alſo it is enacted by 2 H. 5. Stat, 2. Ch. 1. That Juſtices of 
Peace ſhall be made in the Counties of England, of moft ſufficient Perſons dwel- 
ling in the ſume Counties, by the Advice of the Chancellor and of the King's Coun- 
el, without taking other Perſons dwelling in foreign Counties to execute ſuch Of 
'fice, except the Lords and the Juſtices of Afſiſes to be named by the King and 
his Counſel ; and except all the King's Chief Stewards of the Lands and Seig- 
mories of the Dutchy of Lancaſter, in the North Parts, and in the South for 
Sec. 20. Alſo it is enacted by 1 Mar. Seff. 2. Ch. 8. That no Perſon ha- 
ving or uſing the Office of a Sheriff of any County, ſhall uſe or exerciſe the Office 
of @ Juſtice of Peace, by force of any Commiſſion or otherwiſe, in any County 
where be ſhall be Sheriff, during the Time only that he ſball exerciſe the ſaid 
Office, or Sheriffwick + And that all Acts done by ſuch Sheriff by Authority of 

any Commiſſion of the Peace, during the Time aboveſaid, ſhall be void. 
Seck. 21. Alſo there are many ather Statutes concerning the Power of 
Juftices of Peace, all of which it would be endleſs to enumerate ; there- 
fore I bave only taken Notice of thoſe which concern their Authority in 
general ; and for thoſe which concern the particular Branches of it, I ſhall 
. refer; the Reader to the Books which treat principally of this Subject. 
See, 22. As to the third Point, viz. In what Manner Juſtices of the , H. H p. C. 
Peace are to be commiſhoned in Purſuance of the ſeveral Statutes con- 42, 43. 
cerning them; it is obſerveable, That the Commiſſion of the Peace hath 3 1 
often been altered in ſeveral. Reigns, and that the preſent Form of it was Ch. 9. 
ſettled by the Judges abqut the thirty-third Year of Queen Elizabeth, and 
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Sef, 23. Beginning with a Salutation from the King to the ſeveral Per- 
ſons named in it, it afterwards aſſigns them and every one of them, joint- 
ly and ſeverally, the King's Juſtices, to keep the Peace in ſuch a County; and 0/0 
ta cauſe to be kept all Statutes made for the Good of the Peace and quiet Fg 
Government of the People, as well within Liberties as without ; and to pu- 
niſh all thoſe who ſhall offend againſt any of the ſaid Statutes ; and to cauſe 
all. thoſe. to come before them, or ſome of them, who ſhall threaten any of 
the People as to their Perſons, or the burning of their Houſes, in order to 
compel them to find Surety for the Peace or Good Behaviour; and if th 
ſhall refuſe to find ſuch Surety, to cauſe them to be kept ſafely in Priſon till 
they ſhall find it. 

Seck. 24. Then it goes on and aſſigns them, and every two or more of 
' them (of which Number either ſuch or ſuch a particular Perſon among them 
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36 Of the Court of Seſſions Book . | 


is ſpecially required to be) Juſtices to inquire by the Oath of good and law - 
ful Men of the ſame County, of all Felonies, Witchcrafts, Inchantments, 
Sorceries, Magick Art, Treſpaſſes, Foreſtallers, Regrators, Ingroſſers, and 
Extortions whatſoever, and of all other Offences of which Juſtices of the 
Peace may lawfully inquire ; alſo of all thoſe, who ſhall go or ride armed, 
&c. or in Companies, to the. Diſturbance of the Peace; and alſo of all In- 
holders and others who, ſhall offend in the Abuſe of Weights or Meaſures, 
or ſclling of Victuals, &c. and alſo of all Sheriffs, Bailiffs, Stewards, Goh 
ſtables, Gaolers, and other Officers, who ſhall be faulty i in the Execution of 
their Offices; and to inſpect all Indictments taken before them, or any of 
them, or other former Juſtices of the Peace for the ſame County; and to 
make and continue Proceſs againſt all the Perſons ſo indicted, till they ſhall be 
taken, or render themſelves, or be outlawed ; and to hear and determine- 
all the Felonies, and other Offences aforetans Provided, that if a Caſe of 
Difficulty ſhall ariſe, they ſhall not proceed to give Judgment, except in the 
Preſence of ſome Juſtice of one of the Benches or of Afiſe. 

Seck. 2 5. And then it commands them to make Inquiries of the Premiſſes, 
and to hear and determine the ſame at certain Days and Places, which they 

or any ſuch two or more of them ſhall appoint. 
Sect. 26, And then it goes on and commands the Sheriff of the County 
to return before them at certain Days and Places, to be made known to him 
by them, ſuch and ſo many lawful Men of his Bailiwick, by whom the 
Truth of the Premiſſes may be beſt known and inquired, 

Sef. 27. And then concludes, by aſſigning ſome one of them Keeper of 
the Rolls of the Peace in the ſame County; and commanding him to, cauſe 
to be brought before himſelf and his Fellows, at the ſaid Days and Places, 
the Writs, Precepts, Proceſſes and Indictments aforeſaid. _ 

And now I am in the fourth Place to ſhew, what is moſt . 
from the ſaid Statutes and Commiſſions; in order to which I ſhall endeayour 


to ſhew, 
1, What Statutes concerning the Peace may be executed. by farh Jo: 
ſtices, 
2, How far the Juſtices of Peace for a County may act out of i It, or 
within a Liberty. 
3. What Commiſſions of this Kind require a ſpecial ſuit to the King 
for the granting of them. 
4. How far ſuch Juſtices have power to Fee on indietments not 
taken before themſelves. 
5. By what Name they are to be deſcribed.” 
6. What Authority they have in Relation to Felonies. ä 
7. What in relation to Treaſon, Præmunire, and l of Traben. 
8. What in relation to inferior de Vo» | 


Lomb. ... 29. As to the firſt Point, viz. What Statutes concerning the Peace 
Ch. 9. may be executed by ſuch Juſtices, it ſeems certain, That by Virtue of the 
Dalt. Ch. 5. ſaid Commiſſion they may execute all Statutes whatſoever, made for the 
better keeping of the Peace, and conſequently thoſe of Wincheſter and 
Weſtminſter, and all others concerning, the Peace, made before the Reign 
of Edward the Third, in whoſe Time Juſtices of Peace were firſt inſtituted ; 

for all thoſe Statutes were expreſly mentioned in the ancient Commiſſions 
of the Peace, and have always been undoubtedly taken to be included in 
the general Words of the preſent Commiſſion; ; and yet none of the Sta- 
tutes which ordain the Office of Juſtices of Peace, ſay any Thipg concern- 
ing 


Chap. 8. of Fuſtice of g eace; 47 
ing the Execution of the ſaid former Statutes, ſo that the Power of Juſtices 
of Peace in Relation to thoſe Statutes, ſeems intirely to depend on the 
King's Commiſſion, and yet hath always been unqueſtionably allowed ; 
from whence it appears, That regularly the King by his Commiſſion; may 
authorize whom he pleaſes to execute an A of Parliament, | 
As to the ſecond Point, viz. How far the Juſtices of Peace for a County ro Cr. Fit; 
may act out of it or within a Liberty; it is ſaid, That they have no #12. _ 
coercive Power when out of the County ; and therefore that an Order of Fa H. F. C: 
Baſtardy, or for Payment of Labourers Wages, made by them out of the? 
County, is not binding; yet it is ſaid, That Recognizances and Informa- 
tions voluntarily taken before them in any Place, are good: And it is to be 
FFobſerved, I]] | | Zh 
Seer. 29. That the Juſtices of Peace for a County have, by their Com- 
miſſion, an expreſs Authority as well within Liberties as without ; from 
whence it ſeems clearly to follow, That they may execute their Office 2H. Hi. P. c. 
within a Town which has a ſpecial Commiſſion of the Peace for its own 47 48. 


Limits, unleſs ſuch Commiſſion have a Clauſe, that no other Juſtices, "4 B. . 


except thoſe named in it, ſhall any way concern themſelves in the keep- Cont. Cromp. 


ing of the Peace within the Liberties of ſuch Town; and it may be que- nt 6-8 
tioned, whether ſuch a ſpecial Clauſe in ſuch a Commiſſion, do abſolutely y, 
make. void the Act of any County- Juſtice within ſuch Town? ſince the 
Commiſſion for the County ſeems as fully to give thoſe named in it a 
uriſdiction over all ſuch Towns within the Precinct of it, as ſuch Com- 
miſſion for a Town doth exclude them : And the Juſtices for the County 
ſeem to be under no Neceflity of informing themſelves of the Contents 
of a Commiſſion, which they have nothing to do with ; yet if they 
have expreſs Notice given them of ſuch a reſtraining Clauſe, and pro- 
ceed to act within ſuch Town in Defiance of it, they may perhaps be 
puniſhable for their Contempt of the King's prohibition, and yet perhaps 
it may be queſtioned whether their Acts be void, for the Reaſons above- 
mentioned, . *' 8 NO | | 3 
See. 30. As to the third Point, viz. What Commiſſions of this Kind umb B. t. 
require a ſpecial Suit to the King for granting of them; it ſeems agreed, Brock, Com- 
That notwithſtanding all ſuch Commiſſions muſt be in the King's Name, wiſfon 5. 
as bath been more fully ſhewn, Ch. 5. Sect. 1. yet there is not any need 8 
of a ſpecial Suit or Application to, or Warrant from the King, for the grant- . 
ing of them; for this is only requiſite for ſuch as are of a particular Na- 
ture, as conſtituting the Mayor of ſuch a Town, and his Succeſſors, perpe- 
tual Juſtices of the Peace within their Liberties, Sc. which Commiſſions 
are neither revocable by the King, nor determinable by his Death, as the 
common Commiſſion for the Peace is, which is made of Courſe by the 
Lord Chancellor according to his Diſcretion. C jo Vol 
Sect. 31. As to the fourth Point, viz, How far Juſtices of Peace have Crom. 2, 9. 
Power to proceed on Indictments not taken before themſelves, it is certain, 2 H. H. P. C. 
That ſubſequent Juſtices of Peace may proceed upon Indictments taken 45 
before their Predeceſſors; but this ſeems chiefly to depend upon 11 H. 6. 6. 
which, reciting the Inconvenience that Pleas and Proceſſes upon Indictiments 
before Fuſtices of the Peace had often been diſcontinued by making of new 
Commiſjions of the Peace, to the great Loſs of the King, &c. ordains that ſuch 
Pleas, Suits, and Proceſſes before Juſtices of the Peace, ſhall not be diſcontinued 
by new Commiſſions of the Peace, but ſtand in Force, And that the new Fuftices, 
after that they have the Records of the ſame Pleas and Proceſſes before them, 
may continue, and finally hear and determine the ſame, &c, And this is far- 
ther confirmed by 1 Ed. 6, 7, Par. 6. But it is certain that they cannot Crom. 9. 
8 
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Of the Courts of Seſſions S | Bock II. 


proceed on an Indictment taken before a Coroner, or Juſtices of Oyer and 

Terminer, or Gaol-Delivery, nor deliver Perſons ſuſpected by Proclamation: 

But by 1 Ed. 4. 2. they are enabled to proceed on Indictments taken before 

the Sheriff at his Torn. 15 | ” | 

Sec. 32. As to the fifth Point, By what Name ſuch Juſtices are to 

3 be deſcribed, it is obſervable, That they are expreſly commiſſioned by the 

n Name of juſtices of Peace; and in no Part of their Commiſſion are 

called by the Name of Keepers of the Peace; yet, inaſmuch as by 18 E. 

3. 2, which is one of the firſt Statutes made concerning their Inſtitution, 

they are expreſly called Keepers of the Peace; and the principal End of 

their Office is for the keeping of the Peace; and their uſual Deſcription in 

Certiorari's is by the Name of Keepers of the Peace ; it hath been adjudged, 

That the Caption of an Indictment, (whereof Juſtices of Peace have 
Conuſance,) coram A. B. & C. D. Cuſtodibus Pacis & Juſticiariis Domini Re. 

gis, in ſuch a Place, is good, without expreſly naming them Juſtices of Peace, 

The Kirg Alſo it hath been reſolved, that the Deſcription of Juſtices of Peace by the 

ol Hawkins, Name of Juſticiarii Domini Regis ad pacem conſervandam, &c, is good 
ks Ses. without ſaying, ad pacem Domini Regis, for that it is neceſſarily implied. 

Sect. 33, As to the ſixth Point, viz. What Authority Juſtices of Peace 

have in relation to Felonies, it is obſervable, That ſuch of the ſaid Ju- 

ſtices as are of the Quoram only, are expreſly authoriſed to inquire of, 

and hear and determine Felonies and Treſpaſſes, and that the above men- 

tioned Statute of 18 E 3. after it hath ordained, That ſome! Perſons ſhall be 

aſſigned Keepers 4 the Peace by tbe King's Commiſſion, faith in another 

diſtin& Clauſe, That at what Time need ſhall be, the ſame ſhall be. aſſigned 

by the King's Commiſſions to hear and determine Felomes and Treſpaſſes, &c. 

a Crom. From whence it is inferred, That Juſtices of Peace have no Power to hear 

45 2 63.3. and * determine Felonies, unleſs they be authorized ſo to do by the expreſs 

58. and gs, Words of their Commiſſion : And this Opinion is farther confirmed by 
Letter E. the Authority of the Year Books of * 2 R. 3. 9. 4. 6. and 12 H. 7. 25, a, 


H. P. C. 165, athority ot 5 wi 3 
©- 155, wherein it is adjudged, That a Certiorai to remove certain Indictments 


207. Weile ; ons e f 
2 H. H. P. C. taken before Juſtices of Peace was not good, becauſe it named them only 


#3 +4 Juſtices of Peace, without adding that they were alſo aſſigned to hear and 
dictment, 32, determine Felonies, &c, Yet it ſeems, That it may probably be argued 
59% for the contrary Opinion, that the Statute of 34 E. 3. 1. is expreſs, that 
the Perſons aſſigned for the keeping of the Peace, ſhall have Power among 

other Things to hear and determine Felonies, and Treſpaſſes, Sc. And this 

8 ſeems to be the principal Ground of the Reſolution in the Caſe of 
* a 32. Barnes and Conſtantine, wherein it is adjudged, That the ſetting forth of 
3 an Indictment in a Declaration as taken before Juſtices of Peace, being 
151. alſo aſſigned to hear and determine Felonies, &c, was well juſtified upon 
Dy.69. Pl. 29. Oyer of the Record, wherein it was entered as taken before Juſtices of 
Peace, without adding, That they were aſſigned to hear and. determine 
Felonies, Sc. And as to the Authority of Staundford and Hale, it may 

be anſwered, That their Opinion is expreſly grounded on the Wording of 

the Statute of 18 E. 3. And it does not appear that they conſidered the 

Purport of 34 E. 3. As to the Authority of 2 R. 3.9. it may be an- 

ſwered, That the Citiorari therein mentioned, was for the Removal of 

an Inditment for Counterfeiting Coin, and that the Power of Juſtices of 

Peace to take ſuch an Indictment, depends wholly upon the Statute of 

3 H. 5. 7. whereby it is enacted, That the Fuſtices of Peace throughout the 

Realm, ſhall have Power by the King's Commiſftons to inquire of the ſaid Offence, 

And as to what is ſaid in 12 H. 7. 25. it may be anſwered, that the Cer- 

tiorari therein mentioned was to remove certain Indictments, but it doth 


not appear from the Book what thoſe Indictments were; ſo that it is poſ- 
I ſible 


% 


Chap. 8. of Juſtice of Peace. 39 


ſible they might be of a ſpecial Nature, not within the general Pur view 


of 34 E. 3. ſed Suære. However it is certain, That ſuch a Clauſe in the ** ES 


Commiſſion of Juſtices to hear aud determine Felonies, &c, gives them 44. 
no Juriſdiftion over an Offence, which by Statute, is ſpecially appointed 9 Co. 118. b. 


to be determined by Juſtices of Oyer and Terminer, becauſe ſuch 6 1585 


Juſtices ſhall be intended to mean ſuch Juſtices of Oyer and Terminer only, 2 Rol. Ab. 96. 


which properly and uſually are ſo called, and not thoſe who are diſ- Pl. 2. 
tinctly known by another Name. And from hence it follows, That Juſtices 
of Peace have no Power to take an Indictment upon the Statute of 5 Eliz, 
14. concerning Forgery, nor on the 2 & 3 Ed. 6. 24. againſt Acceſſaries 
in one County to Felonies in another, nor on any other Statute which 
ſpecially limits the Juriſdiction of determining any other Felony to other 
Juſtices of a particular Denomination, Yet inaſmuch as all Felonies in- 
clude in them a Breach of the Peace, and 2 & 3 Pb. & Mar. 10. which 
directs Juſtices of Peace to taxe the Examinations of all ſuch Perſons as 
ſhall be committed by them for Felony, ſeems to ſuppoſe them to harte 
a general Power of committing all Perſons accuſed of any Kind of F elony; Dalton Ch. 
and the general Practice has always been agreeable hereto ; it is ſaid, Bee 
That Juſtices of Peace may take the Examination of Perſons brought be- 16. 
fore them for any Kind of Felony, and commit them to Priſon; and alſo 2 H. H. P. C. 
take the Information of the Proſecutors upon Oath, and bind them “. 
over to proſecute ; and to commit thoſe who ſhall refuſe to be ſo bound, 
if it appear that they can give material Evidence, Alſo inaſmuch as H. P.C. = 
the ſaid Statute of 2 & 3 Ph, & Mar. 10. and allo 1 & 2 Ph, & Mar. 13. ng coking 
direct Juſtices of Peace, in Caſe of Homicide and other Felonies, to 
take the Examination of the Offenders, and the Information of others, 
and to certify the ſame to the Juſtices of Gaol-Delivery ; it hath been 
generally thought adviſable for Juſtices of Peace to proceed no farther 
in Relation to any Felonies though within their Commiſſion, except only 
Petit Larcenies. x - - 
Sect. 34. As to the ſeventh Point, wiz, What Authority Juſtices of 
Peace have in Relation to Treaſon, Præmunire, and Miſpriſion of Trea- 
ſon ; it ſeems to be agreed, That notwithſtanding none of theſe Offences 
are within the Letter of their Commiſſion ; yet inaſmuch as they are Lamb. 226. 
- againſt the Peace of the King, and of the Realm, any Jaſtices of Peace 
may either upon his own Knowledge, or- the Complaint of others, cauſe 
any Perſon to be apprehended for any ſuch Offence, And it is the Opi- Dale. Ch. go. 
nion both of Dalton and Sir Matthew Hale, That ſuch Juſtice may take wy OS 
the Examination of the Perſon ſo apprehended, and the Information of all 144. 
thoſe who can give material Evidence againſt him, and put the ſame in 
Writing ; and alſo bind over ſuch who are able to give any ſuch Evidence 
to the King's Bench, or Gaol-Delivery ; and certify his Proceedings to the 
ſame Court, to which he ſhall bind over ſuch Informers. And this Opi- 
nion ſeems to be agreeable to conſtant Practice, eſpecially ſince the Sta- 
tutes of 1 & 2 Ph. & Mar. 13. and 2 & 3 Ph, & Mar. 10. which directing 
Juſtices of Peace to proceed in this Manner againſt Perſons brought before 
them for Felony, ſeem to give them a diſcretionary Power of proceeding in 
like Manner againſt Perſons accuſed of the above mentioned Offences, 
Sect. 3 5. Alſo by 3 H. 5. Ch. 7. Juſtices of Peace ſhall have Power 
by the King's Commiſſions to inquire of Counterfeiting, Clipping, Waſhing, 
and other Falſity of Money of the Land, and thereupon to make Proceſs by 
Capias only, againſt thoſe who before them ſhall be thereof indicted. 
. Sef, 36, And by 5 El. 1. Sect. 3. TFuſtices of Peace may inquire of 
the Offence of maintaining the Pope's Power, and ſhall certify every Preſentment 
made 
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40 | Of the Court of Seffions Book II. 
made before them of any ſuch Offence, into the King's Bench, within forty 


Days after it ſhall be made, &c. 
Leon. 239% Sec. 37. And by 23 E. 1. Sect. 8. They may inquire of allOfences againſt 
that Ad, or againſt the As of the firſt, fifth, or thirteenth Years of the 
ſaid Queen's Reign, fouching Acknowledging of the King's ſupreme Govern. 
ment in Cauſes Ecclefiaſtical, or other Matters touching the Service of Cod, 
or coming to Church, or Eſtabliſbment of true Religion in this Realm, within 
one Year and a Day after every ſuch Offence committed, | 
Seck. 38. As to the eighth Point, viz. What Authority Juſtices of 
Peace have in Relation to inferior Offences, -1t would be endleſs to enu- 
merate all the Offences within their Juriſdiction, concerning which there 
have been ſuch great Numbers of Statutes ; and therefore I ſhall content 
myſelf in this Place with obſerving, that by the above mentioned Sta- 
tute of 34 Ed. 3. 1. and alſo by the expreſs Words of their Commiſſion, 
they are impowered to hear and determine all Treſpaſſes, which is a Word 
of a very general Extent, and in a Jarge Senſe not only comprehends all 
inferior Offences, which are properly and directly againſt the Peace, as 
Aſſaults and Batteries, and ſuch like, but alſo all others which are ſo only 
« 6 Mod. 128.by Conſtruction; as all Breaches of the Law in general are 4 ſaid to 
be : Yet it hath been of late ſettled, that Juſtices of Peace have no Juriſ- 
b Salk. 406. diction over * Forgery or Petjury at the Common Law, the principal 
* 120. Reaſon of which Reſolution, as I apprehended, was, that inaſmuch as 
Lamb. B. 1. the chief End of the Inſtitution of the Office of theſe Juſtices, was for 
Ch. 12. the Preſervation of the Peace againſt perſonal Wrongs, and open Violence; 
W and the Word Treſpaſs in its moſt proper and natural Senſe, is taken for 
ſuch kind of Injuries, it ſhall be underſtood in that Senſe only in the 
ſaid Statute and Commiſſion, or at the moſt to extend to ſuch other Of. 
fences only as have a direct and immediate Tendency to cauſe ſuch 
2 8 39. Breaches of the Peace; as Libels, and ſuch like, which on this Account 
33 have been adjudged indictable before Juſtices of Peace: And for this Rea- 
772, 88, 93 1. ſon, principally as J apprehended, the Court of King's Bench in the Caſe 
I 8 of one Pitt, ſince the above mentioned Reſolution concerning Perjury and 
| ac. 421. Forgery, refuſed to quaſh an Indictment found at a Seſſion of the Peace 
Tr. 13 Annæ. for a Libel, but ordered the Defendant to demur to it, if he thought fit, 
: 2 175-4 And upon the like Reaſon perhaps the former Opinion, That one may 
W indicted before Juſtices of Peace for being a common Night-Walker 
and Haunter of Bawdy-Houſes, may not be thought to contradict the 

above mentioned Reſolution. ak | 
8 Sect. 39. And Juſtices of Peace by Virtue of the above mentioned Sta- 
f 1 ' tute of 34 Ed. 3. 1. ſeem to have a Jutiſdiction over Barrators, and ſuch 
Con. 2 Rol. like Offenders, whether they be mentioned in their Commiſſion or not. 
Rep. 151. And it ſeems clear, That Juſtices of Peace have juriſdiction of all inferior 
Crimes within their Commiſſion, whether ſuch Crimes be mentioned in 
King and any Statute concerning them or not; for that, all ſuch Crimes are either 
Loggain. directly, or at leaſt by Conſequence, and Judgment of Law, againſt the 
Peace, and upon this Ground principally, as I apprehended, it was lately 

reſolved, That they may take an Inditment of Extortion, 

Seck. 40. And now I am to conſider the Nature of the Court of 
theſe Juſtices Seſſions, by which we underſtand an Aſſembly of two or 
more of them, whereof one is of the Quorum, at a certain Day and Place 
before appointed, in order to inquire, hear and determine, in Purſuance 
of their Commiſſion, of any Cauſes or Matters therein contained. And 
for the better Underſtanding hereof, I ſhall confider the following Par- 
ticulars. 
1. By 


Chap..'8. of Fpbice of Peace. "" 
I. By whom, and in what Manner ſuch Court is to be ſummoned 
and appointed, | 33 
2. What Perſons are bound to give their Attendance at it. 
Whether it have any Power over its own Members. 


4. The Difference between General and Special, and Quarter Seſſions. 
Sec. 41. As to the firſt Point, It ſeems clear from the expreſs Was . 
of the Commiſſion, That any two ſach Juſtices, whereof one is of the Lamb, B. 4. 
Quorum, may hold ſuch Court at ſuch Days and Places as ſhall be ap- Ch. 2. & a0. 
pointed by them, and that the Sheriff is bound to return proper Juries, 
and that the Gios Rotulorum ought to bring the Rolls of the Peace before 
them; SO... d 3 os) 
+ qo And.from hence it ſeems to follow, That any two ſuch Ju- 1 
ſtices may direct their Precept under their Tzffe to the Sheriff fot tile 
Summons of the Seſſions of the Peace, thereby commanding him to re- Lamb. B. 4. 
tutn a Gand Jury before them, or their Fellow Juſtices at a certain Day ch. 8. 
and Place, and to give Notice to all Stewards, Conſtables and Bailiffs of © 7 
Liberties; to be preſent and do their Duties at ſuch Day and Place, and to 
proclaim in proper Places throughout his Bailiwick, that ſuch Seſſions will 
be holden at ſuch Day and Place, and to attend there himſelf to his 
Duty, &c. | | 
Sea. 43. And it is ſaid, That ſuch a Precept by any two ſuch Juſtices, Lamb. B. 4. 
cannot be ſuperſeded by any of their Fellows, but only by Writ out ofch. 2. | 
Chancery, : ; | * 122. 
Seck. 44. Tt is ſaid, That ſuch Juſtices may hold ſuch a Seſſion with- ' 
out any ſuch Summons, which ſeems to be a well grounded Opinion, as to Lamb. B. 4. 
their proceeding on Indictments before taken before themſelves or others, or ch. 2. 
on other particular Occaſions, for which there is no need either for the At- 
tendance of the Grand 2 or Officers, Sc. . LEED 
Seck. 45. As to t hat Perſons. are bound - 
to give the r Attendance at the Court of Seſſions, there is no Doubt but 
that the Sheriff, (who is bound both to return his Precept, and alſo to pt 
take the Charge of all the Priſoners who ſhall be committed to him) and Lamb. B. 4; . 
alſo all Conſtables of Hundreds, who are to make their Preſentments re- ch. 3. 
' quired, by ſeveral Statutes, (as that of Hue and Cry, and thoſe relating to ge the Sta- 
Highways and Ale- Houſes, Sc.) and alſo all Bailiffs of Franchiſes, and all de i : 
Perſons returned on a Jury, and the * Keeper of the Houſe of Correc- 1 and p 
tion, &c, are bound to attend on every ſuch Summons as is abovemen- Sect. 22. iy 
| tioned ; on Pain of being amerced for their Default at the Diſcretion of the and Ch. 76. 
Court, &c." e | „ Vie 3. 
Se. 46. As to the third Point, viz. Whether the Court of Seſſions ch. 4. 
have any Power over its own Members; it ſeems certain, That it hath 
no Authority to amerce any Juſtice of Peace for his Non-Attendance a 
any ſuch Court, as the Juſtices of Aſſize may for the Abſence of any ſuch Lamb. B. 4. 
Juſtice at the Gaol-Delivery; for it is a general Rule, That inter fares ch 3: 
non eff poteſias, it being reaſonable rather to refer the Puniſhment of Per- 
ſons in a judicial Office, in Relation to their Behaviour in ſueh Office, to 
other Judges of a ſuperior Station, than to thoſe of the fame Rank with 
themſelves; and therefore it ſeems to have been holden, That if a Juſtice of Crompt. 122. 
Peace af the Seſſions, who is not of the Quorum, ſhall uſe ſuch Expreſſions Fitz. Juſtices 
towards another who is of the Quorum, for which, if he were a private Per- de Peace, 3. 
ſon, he might be committed or bound to his Good Behaviour; yet the Seſ- Lamb; B. 4. 
ſions have no Authority to commit him, or to bind him to his Good Behavi- 5: 
our: And yet it ſeems to be agreed, that if a Juſtice of Peace give juſt Cauſe Crompt. 122. 
Vor. II. M to 


e ſecond Point, viz. W 
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to any Perſon to demand the Surety of the Peace againſt him, he may be 
compelled by any other Juſtice to find ſuch Security, as hath been ſhewn 
Ch. 60. Sed. 5. in the firſt Book; for the publick Peace requires an immediate Remedy in 
all ſuch Caſes. | 1 | Noor AF 
Sect. 47. As to the fourth Point, viz. The Difference between General 
Lamb. B. 4. and Special and Quarter Seſſions, Mr. Lambard ſeems to make no Diſtinc- 
ch. 19. tion between General and Quarter Seſſions, but to take them as ſynony. 
Lamb. B. 4, mous Terms. But it ſeems the better Opinion, That Quarter-Seſſions are 
ch. 20. a Species only of General Seſſions, and that ſuch Seſſions only are pro- 
m_— 9 erly called General Quarter-Seffions, which are holden in the four 
Quarters of the Year in Purſuance of the abdvementioned Statute of 2 H. 
5. 4. ſet forth more at large in the fifteenth Section of this Chapter; and 
Salk. 474. that any other Seſſions holden at any other Time for the general Execu- 
pl. c 6, tion of the Authority of Juſtices of Peace, which by the abovementioned 
= 5 29. Statute, Juſtices of the Peace are authorized to hold oftner than at the 
482. pl. 34. Times therein ſpecified, if Need be, may be properly called General Seſ- 
5 Mod. 329. ſions; and that thoſe holden on a ſpecial Occafion for the Execution of 


| Comber. 448. | 
Carth. 222. ſome particular Branch of their Authority may properly be called Special 


* 


Seſſions. 
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Of the Court of the Coroner: 


* 2 Inſt, 31. Seck. I. ORONERS are ancient Officers by the Common Law; 
. C. 48, 4 fo b called, becauſe they deal principally with the Pleas of 
74 kd. 271, the Crown, and © were of old Time the principal Conſervators of the 
2 Inſt. 31. Peace within their County; and there till ought to be a certain Number 
. N.. of them in every County; in * ſome more, in others leſs, according as the 
297- | ' Uſage hath been, [5] 3 

4 Inſt. 271. Before I come to the particular Conſideration of their Duty and Autho- 


2 Inſt; 175. rity, it may not be improper to premiſe the following Particulars : 
5 | F | - 


| CD, 25 1. What Perſons are qualified to be Coroners. 
2. In what Manner they are to be placed in their Office. 
3. How they may be diſcharged. | 


Sec. 2, As to the firſt Point, it is enacted by the Statute of Veſim. 1. 
Ch. 10. in the following Words, Foraſmuch as mean Perſons and indiſcreet, 
now of late are commonly choſen to the Office of Coroners, where it is requiſite 
that Perſons honeſt, loyal and wiſe, ſhall occupy ſuch Offices : It is provided, 
That through all Shires ſufficient Men ſhall be choſen to be Coroners of the mij 
loyal and moſt wiſe Knights, which know, will, and may beſt attend upon ſuch 
Offices, and which lawfully ſhall attach and preſent Pleas of the Crown. 

Se. 3. It is obſervable, That this Statute ſeems expreſly to require 
that none under the Degree of Knighthood ſhall be choſen a Coroner, 
and that the Statute of Merton, Chapter the Third, which was made near 

23 Af. pl. 7. forty Years before, ſeems to ſuppoſe, That all Coroners were Knights: 
Regi 15 b. And it is farther remarkable, that in the Writ de Coronatore exonerando, it is 
F. N. B. 


164. mentioned as a ſufficient Cauſe for the Diſcharge of a Coroner, that he is 
| not 
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not a Knight; yet in as much as the ptincipal Intent of putting thoſe 
Words into the Statute, was to prevent the Chooſing of Perſons of mean 
Ability, which is ſufficiently anſwered, by chooſing Men of good Subſtance 

and Credit: And it has been generally found impracticable to find Knights 
enough in any County willing to undertake this Office, and the conſtant 
Uſage of many late Ages, which is the beſt Interpreter of Laws, hath 
ſuffered Perſons of good Ability, under the Degree of Knights, to be cho- 
ſen and continue Coroners, without any Objection againſt them on this Ac- S. P. C. 48.e. 
count ; it feems certain, That at this Day it is no good Cauſe to remove a 3 Ne 
Coroner, that he is not a Knight, For why ſhould not ſuch Uſage be as F. N. B.164. 
well allowed to make ſuch an Explanation of the Law concerning Coro- ? ** 76. 
ners, as it unqueſtionably hath done of that relating to the Repreſenta- 75 MO 
tives of a County in Parliament, who by the Writ for their Ele&ion are 
expreſly required to be duo Multes gladio cincti, and yet may certainly be co. Lit. 10g. 
well choſen in Purſuance of that Writ, though they be under the Degtee b. 
of Knights? | 8 
Seck. 4. It is farther enacted by 14 E. 3. 8. That no Coroner be choſen, 
unleſs he have Land in Fee ſufficient in the ſame County, whereof he may 
anſwer to all Manner of People, 

Sef. 5, As to the ſecond Point, vis. In what Manner Coroners are 2 H. H. P. C. 
to be placed in their Office, it is obſervable, That they do not receive their 55: 
Authority from the King's Commiſſion, but from the Election of the 
County in Purſuance of the King's Writ, iſſuing out of and afterwards re- 
turned into the Chancery : And this is the Reaſon why their Authority does 
not determine by the Demiſe of the King, as that of all Judges, acting 
by the King's Commiſſion only, regularly does, as hath been more fully 
ſhewn, Ch. 1. Sed. 11. | 

Se#. 6. The abovementioned Writ for the Election of a Coroner is in 
this Form : Firſt it recites the Death or Diſcharge of one or more former 
Coroners, arid then commands the Sheriff to cauſe one other or more, as 
the Caſe is, to be choſen, in a full County-Court, by the Aſſent of the Coun- 
ty, according to the Form of the Statute in that Caſe made and provided ; 
who having taken his Oath in the uſual Manner, may do all Things See the Form 


which belong to the Office of a Coroner, &c. and then it concludes with of fuch Certi- 


commanding the Sheriff to certify to the Court the Name of the Perſon 45 4 
choſen, &c. | | 133. 


Sect. 7. ® A Coroner, eng choſen by Virtue of ſuch Writ, ſhall be 1 2 
ſworn by the Sheriff, that he will lawfully do what belongs to the Office 33 . 
of a Coroner, &c. F. N. B. 163. 
Seck. 8. * And inaſmuch as he is choſen by the County, if he be inſuffi- 1 8 
cient, and not able to anſwer ſuch Fines, and other Duties in reſpect of“ 2 Inſt. 174, 
his Office, as he ought, the County, as his Superior, ſhall anſwer for H. v 
him. | 85 „ „„ 

Sect. 9. And it is enacted by 28 E. 3. 6. That all Coroners of the Coun- : 
ties, ſhall be choſen in the full Counties by the Commons of the ſame Counties, of 
the moſt meet and lawful People, that ſhall be found in the ſame Counties, 
to execute the ſaid Office : Saved always to the King and other Lords, who 
ought to make ſuch Coroners, their Seigniories and Franchiſes. 

From this Statute the two following Points are obſervable. 

Sect. 10. Firſt, That all ſuch Elections are appointed by it to be p. N. B. 164. 
made by the Commons of the Counties, without mentioning Freeholders; S. P. C. 49. B. 
and yet inaſmuch as the ſaid Statute was made in Affirmance of the 


Common Law, and © none but Freeholders are Suitors to the County- . 2 ta. gg. 


Court, 2 Rol. Abr. 
| 121, F. 
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Court, and that Uſuge hath always been, both before and fince the (aid 
Statute, for ſuch only to vote, it is certain, that none but Frecholders 
have a Voice at any ſuch Election. 

Seck. 11. Secondly, That it is clearly ſuppoſed by the ſaid Statute, that 
2 H. H. P. C. not only the King, but alſo other Lords have the Franchiſe of making Co- 


53-54. | roners: From whence it ſeems reaſonable to infer, That the King may law- 
canta fully claim ſuch Franchiſe by Preſcription, and that other Lords may claim 


it by Grant from the Crown; but it is a Privilege of ſo high a Nature, 

that no Subject can well intitle himſelf to it by Preſcription only. | 

Regiſter 177. Seft. 12. As to the third Point, vi. In what Manner Coroners ma 

a.b be diſcharged from their Office; it is certain, That if any of them be ſo 
* B. 163, far engaged in any other publick Buſineſs in the County, that he cannot 
8. B. c 48. have Leiſure enough to attend the Office of a Coroner; or if he be choſen 
Letter E. Verderor of a Foreſt, or if he have not ſufficient Lands in the ſame Coun- 
ee ty, whereon to live according to his State and Degree, or if he be diſabled 
2 Inſt. 32. either ty old Age, or any inveterate Diſeaſe, as the Palſy, or the like, to 
execute his Office, as he cught, and as ſome ſay, if he follow any common 

Trade, he may be diſcharged by the Writ De Coronatore exonerando, which 

being directed to the Sheriff, after a Recital of the particular Cauſe of the 
Diſcharge of ſuch Coroner, commands him to cauſe another to be choſen 


in his Room. [6] 


Reoift Sect. 13. But if any Writ of this Kind be grounded on an untrue *? 
guter 177. . 1 | | g i 
b. 178.2, Suggeſtion, the Coroner may procure a Commiſſion from the Chancery to 
#.N-B.164-6. inquire of the Truth of it, and to return the Inquiry before the King into 
, the Chancery ; and if upon ſuch Commiſſion the Suggeſtion be diſproved, 
the King may make a Super ſedeas to the Sheriff, that he do not remove 
ſuch Coroner ; or if he have removed him, That he ſuffer him to execute 
the Office as he did before, 


And now I am particularly to conſider the Duty and Authority of a Co- 
roner ; for the better Underſtanding whereof, I ſhall examine the follow- 
1ng Points : 


1. In what Places he hath a Juriſdiction, 
2. How far he is impowered, and in what Manner he ought to take 
an Inquiſition” ? 
3. How far to receive and proceed on a Bill of Appeal. 
4. How far to receive and proceed on the Appeal of an Approver, 
5. How far to take the Abjuration of a Felon. 
6. How far the Act of any one of them ſhall be as effectual as if it 
had been done by all. 
7. 1 what Caſes he may lawfully take a Fee for the Execution of his 
Office. . 
8. In what Caſes a Matter recorded by or found before him, admits 
of no Traverſe. 


As to the firſt Point, vis, In what Places a Coroner hath Juriſdiction, I 
8 8 ſhall conſider: 


1. How far he hath a Juriſdiction of Offences committed on the Sea. 
2 Owen 122. 2. How far a Coroner of the County may intermeddle with Offences 
— done within the Verge of the Court, and vice verſa. 
4 H. np. c. Sect. 14. As to the firſt Particular, it is laid down as a general Rule 
HA by * ſome, That he may inquire of a Felony committed on the Arms of 
8. P. C * '* the Sea, where a Man may ſee from the one Side to the other; but by 


Letter K. 2 others, 
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others, who ſeem to be more accurate, his Power is confined to ſuch Parts“ Fitz. Coron. 
of the Sea, where a Man ſtanding on the one Side, may ſee what is done 4 Toft a 
on the other: But it ſeems to be ® agreed, That he hath no Juriſdiftion of 2 Rol. Abe. 
Offences committed in the open Sea, between the high and low Water-Mark 469. pl. 7. 
when the Tide is in; but that he hath an Authority over Offences com- 3 
mitted in ſuch Places when the Tide is out. 17 
Seck. 1 5. As to the ſecond Particular, &c. How far a Coroner of the 
County may intermeddle with Offences done within the Verge of the Court, 
& vice verſa, it is ſaid, © That at the Common Law, as the Coroner of « 2Leon. 160. 
the King's Houſe had nothing to do with an Offence committed in the 4 Co. 46: b 
County out of the Verge ; ſo neither had the Coroner of the County any ; * _ — 
Thing to do with an Offence committed within the Verge. And therefore 
it ſeems, That before the Statute of Articuli ſuper Chartas, if a Perſon 
had 'been killed any where within the Verge of the Court, and the King 
had removed his Court before the Coroner of the King's Houſe had taken 
an Indictment, no Coroner at all had any Juriſdiction of the Fact; not 
the Coroner of the County, becauſe he had nothing to do with what hap- 
pened within the Verge of the Court; not the Coroner of the King's 
Houſe, becauſe his Authority ceaſed when the Place where the Matter hap- 
ed, ceaſed to be within the Verge of the Court; and this ſeems tobe 
confirmed by the Statute of Articuli ſuper Chartas, Ch. 3. wheteby it is 
recited, that before the making. of that Act, Many Felonies committed with- 
in the Verge had been unpuniſhed, becauſe the Coroners of the County had not 
been authorized to inquire of Felonies done within the Verge, but the Coroner of 
the King's Houſe, which never continued in one Place, by Reaſon whereof there 
can be no Trial made in due Manner, nor the Felons put in Exigent, nor out- 
lawed, nor any Thing preſented in the Circuit, the which had been to the great 
Damage of the King, andnothing to the Preſervation of the Peace : And there- 
upon it is ordained, That from thenceforth in Caſes of the Death of Men 
whereof the Coroners Office is to make View and Inqueſt, it ſhall be commanded 
to the Coroner of the County, that he with the Coroner of the King's Houſe, 
ſhall do as belongeth to his Office, and enroll it, &c. It is ſaid indeed by Sir 
Eduard Coke, That if a Murder had been committed within the Verge, : Inſt. 540. 
and the King had removed before any Indictment taken by the Coroner 
of the Verge, the Coroner of the County might have inquired of the 
ſame at the Common Law, ne maleficia remanerent impunita : But ſince no 
Authority is cited by him for the Maintenance of this Opinion, and the 
Argument brought to prove it is founded on a miſtaken Suppoſition, in as 
much as it doth by no Means follow, That ſuch Offences would be diſ- 
puniſhable if they could not be inquired of by the Coroner of the County, 
ſince they might certainly be indicted before Juſtices of Oyer and Terminer, 
or of the Peace, who have a general Juriſdiction throughout the whole , faſt 549. 
County; the contrary Opinion ſeems rather the more Plauſible, as being 4 Co. 40. b 
more agreeable to the Purport of the ſaid Statute, and the general Tenor of #7.* 
our Law Books. DI ns 1 
Seck. 16. But it is certain, That an Indictment taken before the Co- 4 Co. 47. 
toner of the County, and the Coroner of the King's Houſe, of an Offence : Inf. 550. 
not appearing by the Indictment itſelf, to have happened within the 
Verge of the Court, is inſufficient; for that every material Part of an 
Indictment ought to be found by the Oaths of the Indictors, and cannot 
be ſupplied with any Averment ; and it doth not appear by the Indie 
ment, that the Coroner of the King's Houſe had any Authority to take 
, and it ſhall not be ſaid to be void, and coram non judice, as to the Co- 
Toner of the King's Houſe, and good as to the Coroner of the County, 
inaſmuch as the Record is entire, and the Indictment was taken entirely { 
Vor. II. — before | 
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before both; and peradventure the Jury was directed principally by the Co- 
roner of the Houſe, and the Witneſſes examined and ſworn by him, 
2H.H.P.C, Se&. 17. It hath been reſolved, That if the ſame Perſon be Coroner of 
TT. County, and alſo of the King's Houſe, an Indictment of Death taken 
3 Inft, 134. before him as Coroner both of the King's Houſe, and of the County, is 
2 Leon. 160. good, becauſe the Miſchief expreſſed in the Statute, is remedied as well 
— war when both Offices are in the ſame Perſon as when they are in divers, 
tion. Sec. 18, Allo it is enacted by 33 H. 8. 12. Par. 1 & 3. That all Tn 
guifitions upon the View of Perſons ſlain within any of the King's Palaces or 
Houſes, or any other Houſe or Houſes, at ſuch Time as his Majeſty ſhall happen 
to be there demurrant or abiding in his Royal Perſon, ſhall be taken by the Coro- 
ner for the Time being of the King's Houſhold, without any adjoining vr aſſiſting 
of another Coroner of any Shire within this Realm, by the Oath of twelve or 
more of the Nomen, Officers of the King's Houſhold returned by the tagg 
| Clerks Controllers, the Clerks of the Check, and the Clerks Marſhals, or one 
of them, for the Time being, of the ſaid Houſhold, to whom the ſaid Coroner 
of the ſame Houſhold ſhall rect his Precept, which Coroner ſhall be from 
Time to Time appointed by the Lord Great Maſter, or Lord Steward for the 
Time being ; and that the ſaid Coroner [hall certify under his Seal, and the 
Seals of ſuch Perſons as ſhall be ſworn before him, all ſuch Inguiſitions before 
the ſaid Lord Maſter or Lord Steward, &c. [7] 5 Dj 


As to the ſecond general Point, viz. How far a Coroner is impowered 
and in what Manner he ought to take an Inquiſition, I ſhall conſider his 
Authority of this Kind, 1 150 1 


1. In Relation to Death: 3 
2. In Relation to other Matters. 


As to his Authority to take an Inquiſition of Death, 1 ſhall examine, 


1. In what Caſes and in what Manner he ought to take ſuch Inqui- | 
ſition. 5 5 
2. What farther Care muſt be taken by him for the Proſecuiton of 


% „ 


the Offender, after taking the Inquiſition. 


. 
* 


3. What High Credit the Law gives to it. 


Bract. 121. Sect. 19. As to the firſt of theſe Particulars, it is enacted by 4 E. 1. 
Fleta B. 1. commonly called the Statute de officio Coronatoris, That the Coroner upon In- 
ormation ſhall go to the Places where any be lain, or ſuddenly dead or wounded, 
and ſhall forthwith command four of the next Towns, or five or fix, to appear 
before him in ſuch a Place; and when they are come thither, the Coroner upon the 
Oath of them ſhall inquire in this Manner; that is to wit, if they know where the 
Perſon was flain, whether it were in any Houſe, Field, Bed, Tavern, or Compa- 
ny, and who were there. Likewiſe it is to be inquired who were culpable, either 
of the AF or of the Force, and who were preſent, either Men or Women, and 
f what Age ſoever they be, (if they can ſpeak or bave any Diſcretion,) And 
how many ſoever be found culpable by Inquifition in any of the Manners afore- 
ſaid, they ſhall be taken and delivered to the Sheriff, and ſhall be committed to 
the Gaol : And ſuch as be founden, and be not culpa ble, ſhall be attached until 
the Coming of the Fuſtices, and their Names ſhall be written in the Coroners Rolls. 
If it fortune any ſuch Man be ſlain, which is found in the Fields, or in the 
Woods, firſt it is to be inquired whether he were ſlain in the ſame Place or not; 
And if be were brought and laid there, they ſhall do as much as they can, to fol- 

| | hw 
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low their Steps that brought the Body thither, whether he were brought upon a 

Horſe, or in a Cart, It ſhall be mnquired alſo, if the dead Perſon were known, 

or elſe a Stranger, and where he lay the Night before ; and if any be found culpa- 

ble of the Murder, the Coroner ſhall immediately go unto his Houſe, and ſpall in- 

qui re what Goods be hath, and what Corn he hath in his Grange; and if he be 

a Freeman, they ſhall inquire how much Land he hath, and what it is 407th 

yearly, and furtber, what Corn he hath ufon the Ground. And when they have 

thus inquired upon every Thing, they ſhall cauſe all the Land, Corn, and Goods 

| to be valued, in like Manner as if they ſhould be ſold incontiently, and theres 

upon they ſhall be delivered to the whole Townſhip, which ſhall be anſwerable 

| before the Juſtices for all. And likewiſe of his Freehold, how much it is worth 

yearly over and above the Service due to the Lords of the Fee, and the Land 

ſhall remain in the King's Hands, until the Lords of the Fee have made Fine 

for it. And immediately upon theſe Things being inquired, the Bodies of ſuch 

Per ſons being dead or ſlain ſhall be buried. In like manner it is to be inguired 

of them that be drowned, or ſuddenly dead, and after ſuch Bodies are to be 

ſeen, whether they were ſo drowned or flain, or ſtrangled by the Sign of a 

Cord tied ſtraſt about their Necks, or about any of their Members, or pon 

any other Hurt found upon their Bodies, whereupon they ball proceed in the 

Form aboveſaid ; and if they were not ſlain, then ought the Coroner to attach 

the Finders, and all other in Company. 

Sec. 10. Alſo all Wounds ought to be viewed, the Length, Breadth, and 

Deepneſs, and with what Weapons, and in what Part of the Body the Wound or 

Hurt is, and how many be culpable, and how many Wounds there be, and who 

gave the Wound ; all which Things muſt be inrolled in the Roll of the Coroners. 

Alſo Horſes, Boats, Carts, &c. whereby any are ſlam, that properly are called 

Deodands, ſhall be valued and delivered unto the Towns as before is ſaid. 

Ses. 21. It is obſervable, That this Statute being wholly Directory and 

in Affirmance of the Common Law, doth neither reſtrain the Coroner from 

any Branch of his Power, nor excuſe him from the Execution of any Part 

of his Duty not mentioned in it, which was incident to his Office before : 

and from hence it follows, That though the Statute mention only his Ta- Fitz Coron. 

king Inquiries of the Death of Perſons ſlain or drowned or ſuddenly dead, 421. 

yet he may and ought to inquire of the Death of all Perſons, whatſoever 3 loft. 52,91. 

who die in Priſon, to the End that the Publick may be ſatisfied, whether 168. 

ſuch Perſons came to their End by the common Courſe of Nature, or by 8. F. C. gt 

ſome unlawful Violence, or unreaſonable Hardſhips put on them by thoſe boa FS 

under whoſe Power they were confined, H. H. P. C. 
Sect. 22. And the like Reaſon alſo ſeems to be the beſt Ground of the 57 

Reſolution which we find in ſome ® Books, That there is no Neceſſity that $ig. 204; 

it appear in a Coroner's Inqueſt, that it was taken by the Oaths of Perſons 1 H. H. P. C. 

of the next adjacent Towns, but that it is ſufficient to ſay, That it was f Keb : 

taken by the Oaths of lawful Perſons of the County, inaſmuch as ſuch In- 744, 8 

quiſitions being good before the ſaid Statute, which is wholly Declaratory, ns Laich 

muſt needs be ſo ſtill ; but it * ſeems, That it ought to appear in every ſuch Pork 5 8 

Inquiſition, at what Place, and by what Jurors by Name it was taken, and Co. Eat. 354. 


that ſuch Inqueſts ſhall be intended to have been taken by the Men of the 
next Towns ſeems very harſh, if it be ſuppoſed neceſſary to be taken by 
ſuch Perſons; for that ſuch Intendment would be contrary to the ge- 1 Sid. 204. 


ditment to be taken by Intendment, 


Set. 2 3. 


Cro. Coron. 


that ſuch Jurors were ſworn, and that the Reaſon given in ſome Books Eero. El. 31. 
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neral Rule of the Law, which will not ſuffer any material Part of an In- Keb. 74. 
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Fitz, Coron. Seci. 2 3. Allo it is farther remarkable, that the Statute doth not ex- 
. preſly ſay, That the Coroner ſhall take his Inqueſt on the View of the 
58, dead Body, and that an Inqueſt otherwiſe taken by him, ſhall be void: 
5. F. C. 51. G. And yet it is clearly agreed by all the * Books, That a Coroner has no Man- 


1 186. ner of Power to take an Inquiſition of Death without a View of the Body. 


Ney 87. and that any ſuch Inqueſt taken by him without ſuch View, is merely void. 


"= 3 Lay And for this Reaſon it hath been adjudged, That if a dead Body, in a 


H. P. C. 170, Priſon, or other Place, whereupon an Inqueſt ought to be taken, be inter- 
Poph. 209. red, [8] or ſuffered to lie ſo long, that it putrify before the Coroner hath D 
Wee ee d it, the Gaoler or Townſhip ſhall be amerced. Alſo it hath been «© 


21. vie we A : 
H reſolved, that a Coroner may lawfully within convenient Time, as the 
S. P. C. 5. Space of fourteen Days after the Death, take up a dead Body out of the 


pl. * Grave in order to view it, not only for the taking of an Inqueſt where none 


< 21Ed.q.70.b hath been. taken before; but alſo for the taking of a good one, where an 


: 1 & inſuffitient one hath been taken before. [9] But if the Body cannot be 


58, 599. found, or have lain ſo long before the Coroner hath viewed it, that he can be 
S. P.C.5!. no Way aſſiſted from the View in the taking of his Inqueſt ; or if there be 
Fl. K C. 170. Danger of infecting People in digging of it up, the Inqueſt ought not to 


Bro, Coron, 
157 Ig be taken by the Coroner, (unleſs he have a ſpecial Writ or Commiſſion for 


eg J. that Purpoſe) but by Juſtices of Peace, or other Juſtices authorized to in- 
5 Lav. ;41. quire of hear and determine Felonies, &c. who ſhall take the Inqueſt on 


Latch, 166. the Teſtimony of Witneſſes ; but none can take an Joqueſt on View in any 


1 Vent. 352. | 
Poph. 209. Caſe, but the Coroner. 


Sal. 190, 377. Sec. 24. If a Coroner take an Inqueſt after a Body hath been fo 
Ney 87. long buried, that it may reaſonably be preſumed, that the View of it 


2 Fa could be of no Manner of Uſe for the Information of the Jurors, the 
r Rol. Rep. Court into which the Inquiſition is returned will in Diſcretion refuſe to 


1 og leceive or file it, upon Athdavit of the whole Circumſtances of the 


and Cauſey, Pr oceeding. | | 5 
Hilary, 3. Sect. 25. Vet it is not neceſſary, That the Inquiſition be taken in the 


cxeorg. 166. very ſame Place where the Body was viewed ; for it hath been reſolved, 


SeePoph.209. That an Inquiſition taken at D. on the View of a Body lying dead at I. 


£ 4 H. 7. 18. b. 
Fitz. Forfei- Ma) be good. 


ture, 10. Seck. 26. As the Coroner hath no Power from the ſaid Statute, nor 
1 H. H. P. C. from 3 H. 7. 1. to inquire of any Acceſſaries to a Felony after the Fact; 


7 H. P. c. ſo neither hath he any ſuch Power by the * Common Law; for he has no- 


63. thing to do with any but thoſe who ſome Way or other cauſed the Party's 


S. P. C. 183. Heath: And therefore it hath been reſolved, That an Indictment of J. S. 


— 5 before a Coroner for having received and comforted one who had been guilty 


Dalif. 32. of a Murder, is void. 
1 25 Sect. 27. But it is certain, That a Coroner may inquire of the Acceſ- 
8. PC. 183. ſaries before the Fact, as well as of the Principals ; and that he b alſo 
Letters C. D. may inquire, whether in any ſuch Manner found to have been guilty, did 
213 fly for the Offence ; for which Flight they forfeit all their Goods and 


152. 
2 H. H. P. C. Chattels. a 


03:05 3 b. Sc. 28. Alſo it is i certain, That a Coroner may and ought to inquire 
Hl. F. C. 150. of all the Circumſtances of the Party's Death, and alſo of all Things which 


Bro. Coron. Ocaſioned it; and * therefore it is ſaid, That if it be found by his Inqueſt, 
3 Ed. 4 4. a, that the Perſon deceaſed was killed by a Fall from a Bridge into a River, 
Vide infra: and that the Bridge was out of Repair by the Default of the Inhabitants 


Section 51- of ſuch a Town, and that thoſe Inhabitants are bound to repair it, the 
Keilw. 67. l 
i H. H. P. C. Townſhip ſhall be amerced. 


2 


422. > 
2 H. H. P. C. 
62. 8 Se, 29. 


* Aleyn 51. 


ball. forfeit forty Shillings. 


| 


dictment, the Party loſt his Life; for it ſeems ſtrange, That a Jury ſhould 115. 
O ; 
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Se. 29 Allo it is agreed, That if a Coroner be remiſs in coming to 8. P. C.51.H, 
do bis Office when he is ſent for, Sc. he ſhall be amerced, by Virtue of the oy B77. 
abovementioned Statute De coronatoribus. Allo it is farther enacted by 3 H. 292 
7. I. 7. hat if any Perſon be ſlain or murdered in the Day; and the Murderer H. P. C. 170. 


eſcape untaken, the Townſhip where the ſaid Deed is ſo done, ſhall be amerced 4 * N 


Vor tbe ſaid Eſcape, and that the Coroner have Authority to inquire theregf 2 H. H. P. o. 


upon the V. jew of the Body dead: And that if any Coroner be remiſs and make 38. 
not Inquiſitions upon the View of the Body dead, be ſhall forfeit for every De- 


fault an hundred Sbillings. 


Sect. 30. As to the ſecond Particular, vig. What farther Care muſt be 
taken by a Coroner for the Proſecution of the Offender, after taking In- 
quiſition of Death againſt him, it is farther enacted by the ſaid Statute of 
3 H. 7. 1. That after the Felony found, the Coroners deliver their Inquiſition 
afore the Juſtices of the next general Gaol- Delivery, in the Shire where the 
Inquiſition is taken, the ſame Juſtices to proceed againſt ſuch Murderers if 
they be in the Gaol, or elſe the ſame Juſtices to put the ſame Inquiſitions afore 
the King in his Bench. And if any Coroner do not in ſuch Manner certify his 
Inquifition be ſhall forfeit an hundred Shillings. _ : | 

Sect. 31. Alſo it is enacted by 1 & 2 Ph. & Mar. 13. That every Coro- 
ner, upon any Inquiſition before him found, whereby any Perſon or Perſons 
ſhall be indicted for Murder or Manſlaughter, or as Acceſſary or Acceſſaries to 
the ſame, before the Murder or Manſlaughter committed, ſhall put in Writing 
the Effect of the Evidence given to the Fury before him, being material: And 
ſpall bind all ſuch by Recognizance or Obligation, as do declare any Thing ma- 
terial to prove the ſame, to appear at the next general Gaol-Delivery to be holden 
within the County, City, or Town-corporate where the Trial thereof ſhall be, 
then and there to give Evidence againſt the Party ſo indiqted at the Time of the 
Trial, and ſhall certify as well the ſame Evidence, as ſuch Bond or Bonds in 
Writing, as be Fur take, together with the Inquiſition or Indictment before him 
taken and found, at or before the Time of his ſaid Trial thereof to be had or made, 
And in Gaſe any Coroner ſhall offend in any Thing contrary to the true Intent 
and Meaning of this A#, the Juſtices of Gaol-Delivery of the Shire, City, 
Town, or Place where ſuch Offence ſhall happen to be committed, upon due Prof 
thereof, by Examination before them, ſhall for every ſuch Offence ſet ſuch Fine 
on every ſuch Coroner, as they ſhall think meet, and eſtreat the ſame as other 
Fines and Amerciaments aſſeſſed before Juſtices of Gaol-Delivery ought to be. 

Sect. 32. And it is enacted by 1 H. 8. 7. That if any Coroner ſhall not 
endeavour himſelf to do bis Office upon any Perſon dead by Miſadventure, he, i; E. , ;. 

l 


* 


; Pl. 7. 

Sect. 33. As to the third Particular, 1g. What high Credit the Law 37 71 fl. 13. 
gives to an Inquiſition of Death found before a Coroner, it ſeems * ber. of, 
tain, That anciently the Judges would not receive a Verdict, acquitting 14 H. 7. 2. 
a Perſon of the Death of a Man found : againſt him by a Coroner's In- 3 
queſt, unleſs the Jury ſo acquitting the Defendant, had found at the ſame 213. 


Time what other Perſon did the Fact, or by what other Means the Party S<ilvay 686. 


3 . 
came to his Death; becauſe it appeared by the Coroner's View upon Re- 2 H. H. P. & 


cord, that a Perſon was killed: But it is“ agreed, That the Judges can- 301. 

not compel a Jury to make ſuch farther Inquiry on an Acquittal of a De- 28 C. 
fendant from any other Indictmant, becauſe it doth not in ſuch Manner Law 413. 
appear of Record by any ſuch Inquiſition, that a Perſon is dead : And Brook, Ap- 


it ſeems hard to reconcile the ſaid Practice of compelling a Jury to find 1 8388 


ſuch farther Matter with Reaſon in any Caſe, unleſs it appear in the ment, 10, 35. 


* | | . . 
Courſe of the Evidence by what other Means, not mentianed in the In- 5 
, 5 L 
l 


de dee theBooks 
above cited. 


Vol. II. | | 


| Of the Court of the Coroner. Bock It 


be in any Caſe compelled to find a Matter upon their Oaths, which they 
have no Evidence to ſupport ; and therefore if it no Way appear to them, 
by what other Means the Death in Queſtion was occaſioned, it ſeems dif. 
fieult to maintain that it ſhall not be ſufficient for them to declare fo to the 


Court, | | | 
Seck. 34. How high a Credit is given by the Law to 4 Coroner's In- 
quifition of Self. Murder, or of the Flight of a Perſon indicted for the 
Death of another, will be more fully ſhewn in the three laſt Sections of 


50 


this Chapter. | 3 | i 
See. 3 5. As to the ſecond general Point, vig. What Authority a Co- 
Toner hath to take an Indictment of other Matters, it is expreſly ſaid in 
35H. 6. 25. b. ſome * Books, That a Coroner hath no Power Ex officio to inquire of any 
os _ pl. Felony, but only of the Death of a Man upon View. And both 
Phu Coron. Staunford and Hale [10] ſeem to ſpeak doubtfully of this Matter upon the 
on: Appeal. Authority of thoſe Books; and * Sir Edward Coke feems expreſly to de- 
111. F cilare his Opinion, That a Coroner hath no Power to take an Indictment 
r S. P. C. 5 i. in any other Caſe: Vet fince it is expreſly declared by the abovementioned 
Hp C51. Statute De officio Coronatoris, That a Coroner ought to inquire of the 
©, Inſt 251. Breakers of Houſes; and it is faid by * Britton, That he may inquire of 
3 Rape, and of the Breach of a Priſon; and ſuch Power hath never been 
Werk. lige. expteſly taken from him; it ſeems hard to ſay, That he may not ſtill 
Britton 3. make ſuch Inquiries, if he pleaſe ; for as to the Authority of 27 A; 
55. and 35 H. 6. 27 b. which are cited for the Maintenance of the con- 
trary Opinion, it may be anſwered, That this Point is not reſolved in 
either of thoſe Books, bur only ſpoken of incidentally ; for the very. Point 
reſolved in 27 of Afizes, ſeems to be no more than this, That a Coro- 
ner hath no Power to take an Indictment of an Acceſſary after the Fact; 
and that which is ſaid in 35 H. 6. concerning this Matter is only 
brought in by Way of Argument concerning a Point of a quite different 
Nature. | 
Se. 36. However there ſeems to be no Doubt but that the Coroner 
may and ought to inquire of Treaſure-trove, concerning which it is enact- 
ed by the ſaid Statute of 4 E. 1. De officio Coronatoris, That a Coroner be- 
ing certified by the King's Bailiffs, or other honeſt Men of the Country, ſhall 
o to the Places where Treaſure is ſaid to be found. And it is farther enacted 
in the following Part of the ſame Statute in theſe Words, A Coroner ought 
alſo to inquire of Treaſure that is found, who were the Finders, and hkewiſe 
who is ſuſpected thereof: And that may be well perceived where one liveth ri- 
otoufly, haunting Taverns, and hath done ſo of long Time; hereupon he may be 
attached for this Suſpicion by four or fix, or more Pledges, if he may be found. 
5. P. C. i K. Sec. 37, It is alſo ſaid, That a Coroner may inquire of Royal Fiſhes, 
b 0 120. af Sturgeons, Whales, — 1 
2 H. H. P. C. Sec. 38. As to the third general Point, viz. How far a Coroner is 
0. impowered to receive and proceed on a Bill of Appeal, I ſhall endeavour 


Bracton, B. 3. 
Ch. 6, 


1. How far he is authotized to receive ſuch Appeal. 


2. How far to proceed upon it. 


a See the Sta- 5 . a 
tute at large. 3. In what Manner it may be removed by Certiorari. 


b BraQt. 122. | | 
1b. 14 og 39. As to the firſt of theſe Particulars, it appears clearly from 


Fleta, lib. f. 
cap. 25. the abovementioned à Statute of 4 E. 1, De officio Coronatoris, and allo 


1 6% from our ancient * Law-Books, That a Coroner in the County-Court 
22 Af.g7,98, may receive an Appeal of any Felony or Mayhem, upon the Plaintiff's 
Finch 321. Go ding 


2 


# 


Chap. 9. 
finding ſufficient Pledges to the Sheriff for the Proſecution of the Suit, Con. 17 Af 
And it is obſervable, That the ſaid Books generally mention the Coroner K a 
as the Perſon before whom ſuch à Appeal is to be commenced, without 36. + 
joining any other with him; from whence it ſeems clearly to be inti- H. F. O. 171. 
mated, That the Coroner is the * only Perſon who hath a Juriſdiction > 3» 474 | 
in this Matter; and that at Common Law he might © receive ſuch Appeal d 4 Int. 176. 
without the Concurrence of any other, as he certainly may the A: +> 5. 761 U. 
peal of an Approver, &c. But it being provided by the Statute of Weſt = Ppeal, 
minſter 1. cap. 10. That the Sheriff ſhall have Counter-Rolls with the H. P. O. 172. 
Coroners, it ſeems, That no Appeal ſince that Statute is well commen— 54g ——_— 
ced before the Coroner, * unleſs the Sheriff be alſo preſent, in order to « 39 H. 6. 
take a Counter-Roll of the Proceeding : But it ſeems, That the Sheriff 1 
by Virtue of this Statute, is no more a Judge of the Matter than he 8 — 
was before; and therefore where it is ſaid by the Statute of 3 H. 7. 1, Appeal. 44. 
That an Appeal of Felony may be commenced before the Sheriff and 5 Fo 
Coroners of the County where it was done, it ſeems reaſonable to intend * H. EC. iyi, 
the Meaning of the Statute to be, that it may be commenced before 1772. 
them in the ſame Manner as before, and not without expreſs Words ay H. P. C. 
to make any Alteration of the Juriſdiction given them by the Common S. P. C. 52. D. 
Law. | FR $3. $2 
Se. 40. But it is * certain, That a Coroner hath no Power to re- 437. 89 55 


ceive a Bill of Appeal of any Offence done out of the County whereof * See Dalton's | 


he is Coroner, becauſe the Offender cannot be tried by the County: But = 2825 
it is agreed, That he may receive the Appeal of an Approver, or take 2 H. H. P. c. 
the Abjuration of one, who acknowledges a Felony done by him in any 26. „ 
County, becauſe that after ſuch Confeſſions there is no Need of any 98. 95 * 
Trial. | | | | Bract. 147. a; 
SeZ. 41. As to the ſecond Particular, vis. How far a Coroner may yes 
proceed upon ſuch Appeal, it ſeems ® probable, That before the Statute of 2 i 
Magna Charta, cap. 17. Coroners might try Offenders as well as receive Ac- 32. 
cuſations againſt them; but it is ® agreed, That they cannot proceed ſo CE 
far ſince that Statute, by which it is enacted, That no Sheriff, Con/table, Bro. Appeal, 
Coroner, or other Bailiff of the King, (hall hold Pleas of the Crown. Alſo 8 0 : 

it is agreed, That Proceſs may be awarded in the County- Court on ſuch 18 P. C. 64. 
Appeals till the Exigent ; but “ it ſeems queſtionable, whether ſuch Proceſs H. P. C. 171. 
may properly be ſaid to be awarded by the Sheriff and Coroner jointly, SOR, 
ſince the Coroner being the only Judge, as I have endeavoured to prove, H. P. C. - i 
SeF. 39, it ſeems to be moſt proper that the Proceſs be awarded by him 27 Af 47. 
only: Neither doth it ſeem clear, That the abovementioned Statute of 1 
Magna Charta, doth reſtrain the Coroner from awarding an Exigent, and 184. 

_ thereon outlawing an Appellee; for ſince, as it is agreed by all, an Of- _ 25 
fender might become attainted by an Abjuration of a Felony made before Ougre Bro. 
a Coroner ; why not as well by an Outlawry pronounced by him ? And Appeal, 109. 


accordingly we find it taken for granted in fome of the ! old Books of the SS S 127 


* — I, 

beſt Authority fince this Statute, that Appellees may be outlawed for not =s. P. C. 6. 

Fappearing on Proceſs before the Coroner. [I "i Lon Þ 70, 
e £ 


Seck. 42. As to the third Particular, viz. In what Manner an Appeal H. P. C. 171 
before the Coroner may be removed by Certiorari, there ® is no Doubt but 172. 5 
that it may be removed either into the King's Bench or Chancery, by Core © TY: 
tiorari ditected to the Coroners and Sheriff, But it hath been“ reſolved, 4 16. 4. 
That it cannot be removed by ſuch Writ directed to the Sheriff only, be- 2H. H. P. C. 


cauſe the Coroner is the judge, and the Sheriff hath only a Counter-Roll $7: Appeal, 


by Virtue of the abovementioned Statute of Meſim. I. cap. 10. [12] "a 


4 Seel. 43. 8. p. C. 84 
| Letter B. 70. 
Letter C. 
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«H.P.C.172: Se 43. As to the fourth general Point, wiz, How far a Coroner is 
2 f. o. authorized to receive and proceed on the Appeal of an Approver, there is 
8. P. C. 5; a. no Doubt but that the Coroner alone may receive ſuch Appeal, 2 whether 
oP mY 40- the Offence were committed in the ſame or in 2 17 80 Caan and 
H. P. C. 154. may alſo award Proceſs to the Sheriff againſt the ppel 13 ng in the 
8. F. C. 53, 73. ſame County, till it come to the Exigent; and it ſeems, That it may be 
* 2 probably argued, that he may award Proceſs even to an Outlawry, as hath 


2 been more fully ſhewn in the forty-firſt Section of this Chapter : But it 


Vid. Se. is certain, That he cannot award any Proceſs againſt an Appellee in a fo. 


NOR. reign County, but muſt leaye it to the © Juſtices of Gaol-Delivery, or others, 


420. before whom the Appeal is afterwards recorded, who ſhall award Proceſs 


S. P. C. 117. againſt ſuch Appellees in fuch Manner, 48 {hall be more fully ſet forth 
* wn in the Chapter concetning Approvers, Sect. 22. 


9 


Sup. Sett.40. SeF, 44. As to the fifth general Point, viz, How far a Coroner is 


* 270. Coron. authorized to take the Confeſſion and Abjuration of a Felon, there ſeems 
8. Þ. C. 123. to be no Doubt but that he may record the Confeſſion of the Breach of 
Letter A. Priſon by any Felon, &c. and alſo the“ Confeſſion of any Felony by 


r N an Approver; but the Law relating to theſe Matters being in a great Mea- 


b Bro. Coron. ſure obſolete, it ſeems needleſs over nicely to inquire into it; alſo it is cer- 
p tain that he might take an Abjuration ; but this not having been in Uſe 


aged the fince 21 Jac, 1. 28. Sed. b. 7. by which it is enacted, That no SanFuary or 


388. Privilege of Sanfuary, ſhall be admitted or allowed in any Caſe, I ſhall 


e touch upon it, and take Notice, That at the Common Law, if a 


117.Letter A. Perſon accuſed of any Felony (except Sacrilege,) whether in the ſame or 


Bro. Coron. any other County, for which he was liable to Judgment of 5 Death, and not 
Finch 388. Charged with > High Treaſon, nor (as ſome ſay) with Petit Treaſon, had 


8. P. C. 116. fled to any * Church or Church-yard, and within! forty Days confeſſed 
Loon 15 himſelf guilty before ibe Coroner, and declared all the particular“ Cir- 
Finch of bh cumſtances of the Offence, and thereupon taken the Oath in that Caſe pro- 
TY c. vided, (the“ Subſtance whereof was that he abjured the Realm, and would 
117, 118, depart as ſoon as poſſible, at the Port which ſhould be aſſigned him, and 
Z lag. 117. never return without Leave from the King, Sc.) he ſaved his Lite, 
* + 5 k. if he obſerved the Terms of the Oath, by going with all convenient 
Fitz ee Speed the neareſt Way to the Port aſſigned, &c. but he was? attainted of 
11. 6 7. 12. the Felony by ſuch Abjuration without more, and conſequently forfeited 
1 8. P. C. 110. his Lands and Goods, &c. 
1 = IG wa” 45. As to the ſixth general Point, viz. How far the Act of any 
Finch of Law one Coroner is as effectual as if it were done by all, it ſeems clear, That 
a 7 2. 7. 1 where-ever Coroners are authorized to act as Judges, as in the taking of 
pl. 11. an * Inquiſition of Death, or receiving an Appeal of Felony, Sc. the Act 
1 n any one of them, who firſt proceeds in the Matter, is of the ſame 
$ F. C. 121. Force as if all bad joined in it; but it is ſaid, That after ſuch Proceeding 
? Fizz, Coron. hy one of them, the Act of any other will be void: Alſo it ſeems certain, 
5 PC. 122 e. That where Coroneis are impowered only to a * miniſterially, as in the 
Finch of Law Execution of Proceſs directed to them upon the Default or Incapacity of 


4 21), the Sheriff, all their Acts will be void wherein they do not all jcin, 


S. P. C. 53-2.| 1 ET, | | 
14 HL od 9.6 46. As to the ſeventh general Point, viz. In what Caſes a Coro- 


e eee ner may lawfully take a Fee for the Execution of his Office, it is enacted 


Vid. ſupra by the Statute of Weſim. 1. cap. 10. which was made in Affirmance of the 


n H & Common Law, 2 Inſt. 176. * That no Coroner demand or take any Thing of 
5 danny Man to do his Office, upon pain of great Forfeiture to the King. 
Fitz.Cor.1 . ONE Set. 47: 
SP.C.;z.A. 


H. P. C172. S. P. C 53. 14 H. 4. 34, 35-8: 39 H. 6. 40. b. 41, 42. * SeeBook 1. Ch, 68. 
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Sect. 47. But it is enacted by 3 H. 7. 1. That a Coroner have for his 
Fee upon every Inquifition taken upon the View of a Body flain 13s. 4d. of 
' the Goods and Chattels of the Slayer and Murderer, if he have any Goods; 
and if be have no Goods, of ſuch Amerciaments as ſhall fortune any Towwn- 
ſhip to be amerced for the Eſcape of the Murderer, &c. 

Sect. 58. But the Coroners endeavouring to extend this Statute to Per- 
ſons ſlain by Miſadventure, it is enacted by 1 H. 8. 7. That upon a Re- 
queſt made to a Coroner to come and inquire upon the View of any Perſon 

ain, drowned, or otherwiſe dead by Mijadventure, the aid Coroner (hall di- 
ligently do bis Office, without taking any Thing therefore, upon Pain to every 
Coroxer that will not endeausur himſelf to do bis Office, (as afore js ſaid) or 
that taketh any Thing for doing of his Office, upon every Perſon dead by Miſ- 
adventure, for every Time ferty Shillings, 14] 2 


As to the eighth general Point, v/z, In what Caſes a Matter recorded by, 
or found before a Coroner, admits of no Traverſe, J (hall conſider the ſame 


in Relation, «H,P.C.191. 
. by Fitz,Co. 124- 
1 . . 8. P. C. 5 2. 
1. To Abjurations or Confeſſions made before him, Letter B. 
2. To Eſcapes. ph 25 is 
| etter H, 
3. To Flights. 52 Letter B. 
4. To Selt-Murders, 25 E. 3. 42. 
Pl. 35. 
Fitz. Coron. 


Sect. 49. As to the firſt Particular it is ſaid, That his Record of an * Ab- 144,243,435. 
juration, or of the Confeſſion of“ breaking a Priſon, or of the Confeſſion * Fitz. Coron. 
of a Felony by an © Approver, is of ſo great Authority, as not only to 2 ol 
eſtop the Party from taking any Traverſe to his having made ſuch Confeſ- 29. 
ſion, but alſo from alledging that what was ſaid by him was extorted by Fitz. Coron. 
Dureſs, or other unfair Means. Allo it ſeems, that if the Party plead, That 8. Pb. C. TY 
he is not the ſame Perſon who abjured, Sc. and the“ Coroner record that Letter B. 
he is the ſame Perſon, ſuch Record is concluſive, &c. But in theſe © Caſes TO 
ic ſeems, That the Judge for the better Information of his Conſcience, 12 A 29. 
may in his Diſcretion, if he think fit, take an Inquiry from the People living Bro. Coron. 
next to the Place, of the whole Circumſtances of the Matter, c. 13" 

Sect. 50. As to the ſecond Particular, vi. That relating to Efcapes 
found before a Coroner, it is* ſaid, That if it be found by a Coroner's Inqueſt, “S. P. C. 34. 
that a Murder was committed in ſuch a Town, and that the Murderer _ £ 
eſcaped untaken, the Townſhip cannot traverſe ſuch Eſcape, becauſe it makes 183 Letter D. 
them only liable to an Amerciament, & de minimus non curat Lex, See Fitz. 352, 

Sect. 51, As to the third Particular, vis, That relating to a Flight 
found before a Coroner, it ſeeins, That if a Perſon indicted of a Murder 
by a Coroner's Inqueſt, be alſo found to have fled for it, and afterwards 


upon his Trial be * acquitted of the Murder, and alſo found not to have 213 H. 4 13. 
fFfled for it; yet he ſhall forfeit his Goods, | 1 5] becauſe ſuch a finding that 1 Wu 
| Fitz, Forfei- 


he did not fly by a Jury, who as ſome lay, had nothing to do with it, and ture, 29, 32, 


ought not to have been charged with ſuch Inquiry, ſhall not controul 35: 
5 Co. 109. b. 


the Coroner's Inqueſt, which is of ſuch Authority, that immediately upon 3 
the Flight, the Party's Goods ſhall be delivered to the Townſhip, which pl. 36. 


hall be anſwerable for them. Alſo it ſeems “ generally to be taken for Err FN 


granted, That the Party has no Remedy whatſoever to traverſe ſuch 363. 


Flight found againſt him by a Coroner's Inquett ; for that ſuch Inqueſt is 2 H H. P. C. 
of very great Authority, inaſmuch as all Perſons of the neighbouring (oF Coron. 
ict. 8 E. 4. 4. 2. 2 Lev. 141, Bro. Traverſe per ſans ceo, 229. 3 Keb. 564, 566. 1 H. H. P. C. 363, 414. 
415, 417. 2 H. H. P. C. 63, 64,301, 2 Inſt. 147, 148. 3 Keb. 366. | 

Vol. Il, FP Towns, 
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Towns, above the Age of twelve Years, are bound to attend at the taking 
of it ; and yet I cannot find any direct Reſolution ſettling this Point; but 
1H, H. P. C. on the contrary it is certain, That Sir William Staundford makes a Quære 
3563. of it, and the Reaſon above mentioned, which is brought to ſupport the 
great Credit of ſuch Inqueſts holds as ſtrongly againſt the Traverſing them 
as to the Point of the Offence, in which Reſpect it is at this Day generally 
holden that they may be traverſed, as will be more fully ſhewn in the next 
Section. And ſurely the other Reaſon which is given for this Opinion, 
That the Party only forfeits his Chattels by ſuch finding, and therefore 
ſhall not traverſe it, becauſe the Law reckons Chattels among thoſe minima 
de quibus non curat Lex, is very harſh and unaccountable; and it is ve 
bard to ſay, That a Man ſhall be liable to forfeit all his Goods, which may 
41 TY perhaps be all that he is worth, by an * Inqueſt taken in his Abſence, with- 
2 Lev. 147. Out either hearing him, or giving him an Opportunity of defending himſelf. 
8 F. C. 29. Sec. 52. As to the fourth Particular, viz. That relating to Self-Mur- 
„* der found before a Coroner, it is firongly holden in ſome * Pocks, that no 
„8 Ed. 4.4.4 Inqueſt of this Kind admits of any Traverſe ; but the contrary Opinion be- 
og | ing alſo holden by * Books of as great Authority, and ſeeming alſo to be 
the Books more agreeable to the general Tenor of the Law in other Caſes ; it ſeems 
there cited. to be the better Opinion, That ſuch Inqueſt being moved into the King's 
5 Bench by Certiorari, may be there traverſed by the Executor or Admini- 
2 Lev. 141, ſtrator of the Perſon deceaſed, and perhaps alſo © by the King or the Lord 
282 hs of the Manor, Ge. | : 
: Tok 198. Sect. 53. Alſo if it“ appear, That a Coroner hath been guilty of any 
1 Vent, 278. corrupt Practice in the taking of an Inquiſition, it ſeems that a Melius in- 
3 Keb. 564, quirendum ſhall be awarded for the taking of a new one by ſpecial Commiſ- 
_ $66,604,800. * 0 
© See the \ fioners, who ſhall not proceed on the View of the Body, but on the Teſti- 
Books above mony of Witneſſes; and.the Coroner ſhall have nothing to do in the taking 


_ El 371, ſuch new Inqueſt, becauſe it appears from his former Miſbehaviour, that 

3 Keb. 800, he is not fit to be truſted ; but © where his Inquiſition is quaſhed for a De- 
1 1 fect in Point of Form only, he may and ought to take a new one, in like 
Salkeld 190. Manner as if he had not taken any before. [16] Dj 
Carth. 72. 


2 Keb. 859. 1 Vent. 181, 182, 352. 3 Mod, 80, 100, 238. Con, 2 Jones 198, e.2 Rol. Abr. 32. Pl. 5. 21. 
Ed. 4. 70. b. Salkeld 190. 2 H. H. P. C. 59. | 


C-H A-P- 


CHAT, Xx: 


Of the Sheriff's Torn. 


Sell. 1. FO HE Sheriff's Torn is the King's Court of Record, holden pinch 241 

before the Sheriff for redreſſing of common Grievances with- F. N. B. "PF 
in the County; for the better Underſtanding the Nature whereof I ſhall ex- H. H. P. C. 
amine the following Points, as 


1. The original Inſtitution of this Court, 

2, At what Time and in what Place it muſt be holden. 

3. What Perſons owe Suit to it. 

4. What Authority the Sheriff (or his Steward) hath as Judge of it. 
5. What Kind of Offences are inquirable in it. 1 

6. Within what Place ſuch Offences muſt ariſe. 

7. By what Jurors and in what Manner Indictments in it ought to 

be found. | 
8. In what Manner they are to be proceeded upon. | 
9. In what Manner they are to be traverſed and determined. 


Sect. 2. As to the firſt Point it is obſervable, That by the * Com. 29 Co. Pre- 
mon Law, every Sheriff ought to make his Torn or Circuit throughout —_— 
every Hundred in. his County twice in the Year, in order to hold a Courtrig 385. Ak 
in every ſuch Hundred for the Reformation of common Grievances, and Magna Char- 
the Pieſervation of the Peace and good Government of the Kingdom. #35 i. 
For which Purpoſe all the“ Inhabitants of ſuch Hundreds, being above 23, _ 
the Age of twelve Years, and not ſpecially privileged, (in ſuch Manner Bro. Leet,42. 
as ſhall be more fully ſet forth under the third Point,) are bound to attend , 3 8 
at ſuch Courts, in order to make Inquiries of all ſuch Offences; and alſo Books above 
to give Secufity to the Publick for their good Behaviour, by taking an on. 
Oath to be faithful to the King, and to obſerve his Laws, and alſo by in- ON ay. I 
corporating themſelves into ſome Free-Pledge or Tithing, which formerly Bratt. 124. b. 
ſignified a certain Number of Families living together in the ſame Precinct, ec b 
the Maſters whereof were every one of them mutually bound for each Conftables 8. 
other, and puniſhable for the Default of any Member of any ſuch Fa- Keilu. 141-4. 
mily, in not appearing to anſwer for himſelf, on any Accuſation made 
againſt him, | | | 

Seff, 3. And the better inforcing of this order ſeems anciently to have, j,q. 71.72. 
been the principal End of holding this Court, the Style whereof even to this Dalt. Sheriif 
Day, muſt be Curia viſus franci plegii Domini Regis tenta apud C. coram 15 b. 
vicecomite in turno ſuo tali die, &c. But it hath been reſolved that the Law 8 
doth not take Notice of any ſuch Court, under the Style of Turn' Vicecom 
tent tali die; for the Word Torn properly taken, doth not ſignify the She- 
rift's Court, but his Perambulation. 

Sect. 4. As to the ſecond Point, vi. At what Time and in what 6 H. 5. 2 b. 
Place, this Court is to be holden, it is ſaid, That at the Common Law, Palt. Sherift 
it might be holden at any Place within the Hundred, and as often as the &. Co 
Sheriff thought fit; but this having been found to give the Sheriff too Lit. 115. 
great a Power of oppreſſing the People, by holding his Court at ſuch Nite! en 44-b. 


; Dalt. Sheriſt 
Times 390, ah 
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Times and Places at which they could not conveniently attend, in order 

thereby for his own Advantage to increaſe the Number of his Amerce- 
=_ ments, it was enacted by the Statute of Magna Charta, 3 5. That no Sheriff 
| or bis Bailiff, ſhall make his Torn through a Hundred but twice in a Yer, 
= and at the Place accuſtomed, viz. once after Eaſter, and again after th; 
Feaſt of St. Michael; and that the View of Frank-pledge ſhall be at the 

Term of St. Michael. | . 

Sect. 5. And it is farther enacted by 31 E. 3. Ch. 15. That every She. 

riff ſhall make his Torn yearly, one Time within the Month after Eaſter, and 
| another Time within the Month after St. Michael; and if they hold them in 
| other Manner, that then they ſhall loſe their Torn for the Time, | 
 $Se#, 6. And it ſeems a certain, That ſince theſe Statutes, the Sheriff is 


«Dy. 18. 
| pl 4. g indictable for holding this Court at another Time, than What is therein 
| Tate: Speier limited, or at an unuſual Place. | 5 | 
290, 391. Sect. 7. Allo it hath been * reſolved, That an Indictment found at a 
b 38 H.6.7-2. Sheriff's Torn, appearing to have been holden at another Time, is void. 


"#2 Sef. 8. But it is obſervable, That neither of theſe Statutes do expreſly, 


2 H. H. P. C; mention a Court-Leet, and therefore it is ſaid in ſome Books, That they 
be 2 Dany, do not extend to it; neither do I find any Reſolution, That an ancient 
Ab. 256. pl. Court-Leet holden at any other Time, or at an unuſual Place, is void: But 
by 5 on the contrary it 180 ſaid, That a Court-Leet may be holden at any Place 
2 Saund. 290. Within the Precinct which the Lord thinks fitting. And it ſeems to be 
e Bro, Leet, agreed, That a Preſcription to hold ſuch Court oftner than twice in the 
3 51 Vear is good; which ſcems hardly reconcilable with the general Rule of 
1 Rol. Rep, Law, That no Preſcription can ſtand good againſt a Statute which has negative 
= i . Words, if a Court-Leet be conſtrued to be within the Purview of the 
„above mentioned Statutes. It is true indeed, That both Sir Eduard Coke and 


Kitchen 44. b. 8 ; _ 3 
Owen 35. Kitchen, endeavour to ſolve this Difficulty, by offering a Diſtinction that 


Daliſ. 61. the ſaid Rule extends not to Statutes made in Affiimance of the Com- 
eQS, Lit. . 33 5 a ; | 

115. a. mon Law; but it is queſtionable how far this will amount to a good An. 
Kicchen 8,44. [wer, ſince it ſeems to be holden by others of good Authority, that the 
Cro. El. 125, ſaid Statutes were not made in Affirmance of the old Law, but are intro- 


2 83 . 
| Rol. Rep. ductory of a new one; yet it is certainly ſafeſt to hold a Court-Leet at 


—_—— the Times accuſtomed, for it is 5 ſaid, that if it be holden at an unuſual 
AF 200. e Time it is void. And it ® ſeems, That no Court-Leet granted ſince the 


6 H. 7. 2. b. Statute, can be holden at any other Time than what is limited by it, be- 


5 2 5 . 1 85 2 
6 bo pak gay cauſe every ſuch Court is derived out of the Torn, to which the Statute 
Bro. Leet, 32. certainly did extend. 


2 Saund. 291. Heck. 9. It hath been i holden, That in every Caption of an Indict- 


* b 4 . * 3 8 
apy 48 ment taken in a Sheriff's Torn, or Court-Leet, the Day whereon it was 
= | 72. taken ought to be ſet forth, that it may appear not to have been on a 


2 Saund. 291. C. 
i 2 Keb. 731. Sunday. 2 f ; . hay b ( | Se 
Sef. 10. As to the third Point, viz, What“ Perſons. owe Suit to the 


1 Vent. 107. | Wa ; - 
| 2-Saurd. 290. Sheriff's Torn, it is certain, That regularly all Perſons above the Age of 
See dect. 2. ( elve Years, are by the Common Law bound to appear at this Court in 
| | their proper Perſons, and that no Perſons ſo bound to appear, are within 
F 1 31a. 99 the Benefit of the Statute of! Merton, Ch. 10. which allows Snit- Service to 
t be performed by Attorney. And that not only Maſters of Families, but 
alſo all their Servants are bound to pay ſuch Suit, and. that every ® Maſter 


",18.3.26.b, may be amerced for ſuftering a Servant to continue with him a Year and 2 
43 E. z. 26. b. Day, without being put into the Decennary, &c. 


Sed. II. 


Chap. 10. | Of the Sheriff's Torn. 57 


Sect. 11. But Tenants in ancient Demeſne are privileged by the Com- F. N. B. 161. 
mon Law from coming to this Court, unleſs they and their Anceſtors have _ ib. 
Time out of Mind uſed to come to it: Alſo * Parſons of Churches have the 79 mw 
like Privilege by the Common Law; and all © Peers of the Realm, and 2 Inf. 121. 
Women have the ſame Privilege by the Statute of Marlebridge, cap. 10. Lee. Bro. 
(and perhaps by the Common Law) unleſs their Preſence be eſpecially re- F. N.. 160. 

aired for ſome particular Cauſe, | Cap. 

Se#. 12. Alſo it ſeems © clear, That by the Common Law, as well as 1 = 
the faid Statute of Marlebridge, cap. 10. no Man can be obliged to do Suit * 2 Inſt. 120, 
to any ſuch Court, within the Precincts whereof he doth not refide, in Re- 1 : 
ſpect of any Lands which he may have within the Juriſdiction of it; for F. N. . 
that no Suit of this Kind is due in Reſpect of the Tenure of any Lands, 16. 
but only in Reſpe& of the perſonal Reſidence of the Party. And * if a _ Sherif, 
Man have a Houſe which ſtands upon the Precincts of two Leets, it is ſaid, Bratt. 124 b. 


That he ſhall do his Suit to the Court within the Juriſdiction of which his ee 175: 
O 


Bed-Chamber lies: And if * one have a Houſe and Family in two Leets, 4 


it ſeems that he ought to do his Suit to that, wherein for the moſt part he 387, 

perſonally reſides, but no Man can be of two Leets ; and therefore one who Dol en 
lives within as private Leet, cannot be obliged to do Suit to the Sheriff's 387. 4 
Torn, or to any other grand Leet, unleſs ſuch private Leet, for ſome De- '2 Inſt, 122, 


fault of the Lord, be ſeized into the King's Hands, or unleſs the Lord 3 welk, 
of the Leet neglect to hold his Court. e 
0 C5, 

6. 9. 


As to the fourth Point, viz. What Authority the Sheriff (or his > Co. Jac. 


Steward) hath as Judge of this Court, I ſhall conſider the fame in Re- RE. . 
C 24 


lation, | . 
388. 
1. To Indictments. : See the next 
2. To Fines and Amercements in general. 2 
3. To the Appointment of Conſtables. 1 Dak. Sheri, 
3 


Seck. 13. As to the firſt of theſe Points, it ſeems, That by the 4. 5 f. o. 
Common Law he might proceed to * hear and determine any Offence * Dalt. Sheriff, 
within his Juriſdiction, being indicted before him and requiring a Trial. H. EH ,, 
But it is clear, that he is reſtrained from this Power by the Statute of 6g. © © 
Magna Charta, cap. 17. By which it is enacted, That no Sheriff, Conſtable, 2 2 32. 
or other Bailiff of the King, ſhall hold Pleas of the Crown : And it ſeems, = _ 
That this Statute alſo extends to the! Stewards of Courts-Leet, who can- 2 H. H. p. C. 
not deliver any Perſons indicted before them of Felony, but muſt refer 3 
them to the Juſtices of Gaol-Delivery ; neither can they try any Perſon in- Bro. Let 14. 
dicted before them of any other Offence, and therefore there is no Remedy 27 H. 8. z. 
to avoid ſuch Preſentments before them as are traverſable, but ® by remo- 3 
ving them into the King's Bench, Cc. as will be more fully ſhewn under 1 Ed. 1 
the ninth Point. — | 8 

Sect. 14. But it is certain, That the above mentioned Statute of Magna d . 
Charta 17. doth neither reſtrain the Sheriff's Torn, nor the Court-Leet, Finch 386. 
from taking * Indictments or Preſentments, or awarding Proceſs thereon ! £4 3. ch. 
in the ſame Manner as before; but this Power of awarding fuch Proceſs, 2 H. H. P. c. 
having been abuſed by the Sheriffs in their Torns, * was taken from all of 9, "OO 
them, (except thoſe of London,) but not from any Court-Leet, by 1 Fd, 33533 
2. which is more fully ſet forth under the eighth general Point of this 2 H. H Pe. 
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Fitz. Torn, 


8 Ec. 4. 5. Neither do I ſee any Reaſon why ſuch an Award of a Miſericordia by a 


L e Judge of a Court Leet, ſhould expreſs any certain Sum for which the 


u 


=” Of the Sheriff's Torn. Book II: 
As to the ſecond Point, viz, The Shieriff's Authority in his Torn in Re- 
lation to Fines and Amercements, I ſhall conſider, 


1. In what Caſes he may, and in what Manner he ought to impoſe a 
Fine. | | | 
2. In what Caſes he ought to award an Amercement. 
„In what Manner ſuch Amercement is to be awarded and affeered. 
4. In what Manner ſuch Fine or Amercement 1s to be recovered, 
5. What farther Penalty may be added to ſuch Fine or Amerce. 
ment. 


Sect. 15, As to the firſt Particular, it ſeems clear, That the Sheriff's 

Power in this Court is ſtill the ſame as anciently it was, in all Caſes not 

within either of the above mentioned Statutes of Magna Charta, or 1 E. 4. 

See Book 1. from whence it follows, That he ſtil] continues a Judge of Record, and 
woes 21, on may impoſe a Fine on all ſuch as are guilty of * any Contempt in the Face 
firſt Chapter of the 8 alſo there ſeeins to be no Doubt, but that he may impoſe 
2 e what reaſonable Fine he ſhall think fitting, upon a * Suitor refafing to be 
b Fitz, Leet, ſworn, or upon a © Bailiff refuſing to make a Panel, &c. or upon a! Ti- 
11. thingman neglecting to make his Preſentment, or upon one of the Jury * 
_ Sheriff, refuſing to preſent the Articles wherewith they are charged, or upon a Per- 
2 Init. 142, ſon duly choſen * Conſtable refuſing to be ſworn. | 


143 Ges. 16. But it hath been * reſolved, That all ſuch Fines ought to be 
45 27 ſeverally impoſed on each particular Offender, and not jointly upon all of 
410 H. 6. 7. b. them, except where a whole Vill is to be fined; in which Caſe, for the 
8 b. Neceſſity of the Thing, a joint Fine upon all is good. 

38. b. 39. a. Sec. 17. As to the ſecond Particular, viz. In what Caſes the Sheriff in 
Dale. Sheriff, his Torn ought to award an Amercement ; it ſeems that he hath a diſ- 
8 b. cretionary Power ® either to award a Fine or Amercement for Contempts 
8 Co. 38. to the Court, as for a Suitor's refuſing to be ſworn, Sc. Alſo there ſeems 
Dalt. Sheriff, to be no Doubt, but that at the Common Law he might, as the Steward of 
7 ha. Rep. 2 Court-Leet ſtill may, award an i Amercement of any Perſon indicted for 
33,73. an Offence not Capital within his Juriſdiction, without any farther Pro— 
bay 42: b. ceeding or Trial: And it ſeems to be taken for granted in * ſome Books, 
Dyer 211.b. That he might in ſuch Caſes impoſe a Fine on the Offender, if he thought 
Halt. Sheriff, fit; and the Statute of Ed. 4. 2. which reſtrains him from levying any 
Fitz Leet, 11. Fines or Amercements on Indictments found before him, clearly ſuppoſes 
Sce 8 Co. 39, him to have had a Power of impoſing ſuch Fines ; from all which it ſeems 
88 , probable, that in ſuch Caſes he had, and that the Steward of a Court-Leet 
! Bro. Leet. ftill hath, a Power, either to amerce or fine the Offender, eſpecially if the 


HEE. 98: Crime were any Way enormous, as an Aﬀray accompanied with wound- 
in. 392. . 

Finch 468. ing, Sc. . ; 77 

Kitchen 51, Sed, 18. As to the third Particular, vig. In what Manner ſuch 


1 Amercement is to be awarded and affeered, it ſeems, That if by an 
4. Amercement be meant the Judgment, that the Party ſhall be 77 m/eri- 
8 E. 4. 5. pl. cordia Domini Regis, this being a ® judicial Act, ought to be the 
1 Sheriff. Act of the Court only, and requires not the Concurrence or Aſſent of 
401. the Jury or any other, as appears from the conſtant Form of all Entries: 


Cro. Car 275. Party ſhould be in Miſericordia, except in ſuch Caſes only where no other 
82 38. b. Perſon is afterwards to affeer it; for in other Caſes the Award of a Miiſeri- 
. — cordia is only in order to authorize others to fix the Sum, which the 

| | Party 


Chap, 10. Of the Sher V. s Tot LOW It $9 


Party is to pay to the King for his Default; and in ſuch 2 Caſes the Courts 3 8,Co, 40,b, 


of Weſtminſter- Hall. never do more than award that the Party be in Miſe- Laas 


ricordia, without mentioning any Sum in certain; and there ſeems no Rea- a. b. 606. 
ſon why the Judge of a Court-Leet ſbould not follou the ſame Rule; and F. N ** 
accordingly. I find the Opinion of the Lord Chief Juſtice Hobart, which 1 . 
is the Chief Ground of a Reſolutipn in e Leving's third Report, That every 1 Rol. Ab. 


ſuch Award of an Amercement muſt expreſs a certain Sum, over-ruled 542 pl. 5. 


c 3 Lev. 2c6, 


of late by Court of King's Bench, 3 Mod. 148, 
Sec. 19. But if by an Amercement be meant, the Taxing or Redu- * Sulk. 56. 


8 Co. 40. b. 


cing to a Certainty, the Sum to be paid by the Party to the King, upon , 1.0 206. 


the Award of his being in Miſericordia; it e ſeems, That if it be for See Raflal's 


an Offence indicted, it ought. to be done by certain Officers called Affeer- * 606. 
ors, being ſpecially choſen and fworn for this Pyrpoſe, It is true * in- Kitchen 46. 


deed, That: the common Entry. of an Amercement upon, a Preſentment See Keilw. | 


in a Court-Leet is, tbat the Party is amerced, or in Miſericordia to ſuch — = 


a Sum; without diſtinguiſhing between the Award of the Miſericordia f Kitchen 51. 
and the Aſſrſſment of the Amercement, or ſhewing by whom they are 52; 53: 
made; yet in Judgment of Law the Award of the Miſericordia is the 1 "gh 
Act of the Court only, and the Aſſeſſment of the Sum to be paid, the 7 H. 6. 12. b. 
Act of the Affeerors, and ſo it ought to be pleaded, But if the * Amerce- 4 = 6. 7. 
ment be for a Contempt to the Court, .it may be ſettled by the Judge 1 Ip 
himſelf and needs no other Affeerment; for the Judge of every Court 2 Leon. 242. 
of Record is the moſt proper Judge of all Contempts offered to ſuch Court ; j od. 138. 
and an Amercement of this Kind is in! Nature of a Fine, and called ſo mercement 
in ſome © Books; and it ſeems to be a general! Rule, That no Fine for a nn 
Contempt is within the Statutes which require that Amercements be af- gy 51-5 


feered. | | [LEE $72. 
Se#.'20, As to the fourth Particular, viz. In what Manner ſuch GETS IE b. 
Fines and Amercements are to be recovered; it ſeems That the King or s Co, 1 4 
Lord have an Election of common Right, either to diſtrain for them, or to . 
bring an Action of Debt. For the better Underſtanding of the Nature of _ 4 


which Remedies, I ſhall firſt lay down ſome Rules concerning both of them W. 1. 18. 


in common, and then deſcend to each of them in particular, 1 ee Ru. 
; , ; 7 3, O0. 
. * ‚ E 5 a — ; : 5 : 3 * 4. 24 b. 
As to what concerns the ſaid Remedies in common, I ſhall lay down the 10 H. 5. 7. 
1 following Rules: Cro. E. 581. 
| Raym. 68. 


| | Savil 93, 94. 
Sect. 21. Furſt, That it is ſafeſt in every Avowry, or Declaration of * Hob. 129. 


wy Ws See Raſtal's 
: N 4 - * 
this Kind, expreſly to“ ſhew that the Offence was committed within the Ent., bk 


Juriſdiction of the Court: For if it were not, all the Proceedings were £074 Co. Ent. 572, 
non Judice; and a Court ſhall not be preſumed to have a Juriſdiction, 6 kb : 

4 | 3 29. 
where it doth not appear to have one. But perhaps it is not neceſſary to ? gee Raſtal' 


alledge in the Preſentment itſelf, that * the Offence aroſe within the Juriſ- Ent. 606. 
diction of the Court; yet it is certainly adviſeable to have ſuch an Allega-; bo Rol. Rep. 
tion, and that ? perhaps may ſupply the Want of the Averment of Juriſ- Raym. 337. 
diction in the Pleadings. Salk. 107, 
Sect. 22, Secondly, That it is 1 adviſeable expreſly to alledge, that EI 
the Offence was committed as well as that it was preſented, &c. yet I tries 151, 
cannot find any expreſs Opinion to this Purpoſe ; but on the contrary N 
4s obſervable, that the * Precedents of Pleadings of this Kind in the bell « Moor 4g 
Authors, do not expreſly aver that the Offence was committed, but Cro. Jac. 582. 


only that it was preſented, and that it aroſe in ſuch a Place within the 85 3 


Juriſdiction of the Court, Fc. It is true indeed, that it hath been ge- 3 Leon. 7, 8. 
nerally * holden, That in an Avowry or Declaration for an Amercement ! Leon. 242. 
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= Of the Sheriff's Torn. - Book II 


* Keilw. 66.4. in a Court-Baron, it is as neceſſary to alledge that the Offence was commit- 


Keb. k . POR | 
Le. Et :, ted, as that it was preſented: But to this it may be anſwered, That a Court- 


773. Baron is not a Court of Record, and conſequently not of ſo high Autho- 
Faſtal 553. rity as the Sheriff's Torn or a Court-Leet; neither are Preſentments in 3 


606. . x . 
9 E. 4. 40. b. Court-Baron, nor even in any other Court whatſoever, fo highly credited 


< 10H. 7.15. by the Law as thoſe made in a Torn or Leet, which admit of no Traverſe 


pl. 0 16g. to the Truth of them, except in ſome ſpecial Caſes, as will be more fully 


Raym. 204. ſhewn under the ninth general Point of this Chapter. 
Cnr 7 2 3. Thirdly, That it is ſafeſt in a ſetting forth a Preſentment, 


ES . 
altals Eat. or an Aﬀeerment of an Amercement, to ſhew the Names of the Preſentors 


553» 66. and Aﬀeerors ; yet I cannot find this done in any of * Raſtal's Precedents ; 
brag ye "* and ſome have ſaid, that it is neceſſary to ſet forth the Names of the Pre. 
468. pl. d. ſentors in an Action of Debt, but not in Replevin, 

ao _ Se&. 24. Fourthly, That it is adviſeable to ſhew that proper © Notice 
 Rol. Rep. Was given of the Holding of this Court, yet this I find omitted in ſome 
zo. 4 Precedents; and perhaps the contrary Opinion may be the better, for that 
8 every Court of Record ſhall be preſumed to obſerve all neceſſary previous 
Raſtal's Ent. Incidents for the Holding of it, and all Perſons within its Juriſdiction ſhall 
553, 60. ,. be intended to have Notice of it. And for the like Reaſon perhaps, it is 


e,cE.3.9.4.D. ; f 
Rat Bat not neceſſary in an Avowry for a © Diſtreſs for ſuch Fine or Amercement, 


$53, 52 to ſhew that the Party had previous Notice what it was, 
f 1 Rol. Abr. | 


| . 1 8 As to the Recovery of ſuch Fines and Amercements by Way of Diſtreſs, I 
1Rol.Re.20t, ſhall obſerve, 


11 Co. 45. a. : | | 
3 382. Fa. 2 5. Firſt, That it ſeems to be * ſettled at this Day, That a 
y _ 715. Diſtreſs is incident of common Right to every Fine and Amercement in 
1 7. a Sheriffs Torn or Court-Leet, whether the ſame belong to the King or 
Con. 11 H. 7. to a Subject, if the Offence for which they were impoſed be of common 
2770 K Right incident to the Juriſdiction of ſuch Courts; but * if ſuch Offence 
51 Vent. 105. were only the Neglect of a Duty created by Cuſtom, it is queſtionable 
Raym. 294: whether it do not require the like Cuſtom for a Diſtreſs, though the Duty 


3 be of a public Nature; but if it be for the ® private Benefit of a Sub- 


73, 745 3 3 
1 Ro. R. 76. ject, it ſeems clear, That no Diſtreſs 1s incident to it without a ſpecial 


44. b. 
11 b. Cuſtom. 


. . 12 Sef. 26. Secondly, That the Sheriff, or Lord of a Leet, may for ſuch 


Bro. Leet, 28, Fines or Amercements diſtrain the Goods of the Offender in * any Lands 
Pic. Avowry, Within the County or Precinct of the Leet, of whomſoever they ſhall be 
194- bolden, except & only in ſuch Lands which ſhall be in the King's Hands; 
„Kol. Abr. for that all ſuch Lands, while they continue in the King's Poſſeſſion, are 


67. L. ts 2, wholly out of the Juriſdiction of ſuch Courts. 


28 2 Sect. 27. Thirdly, That ſuch a Diſtreſs may lawfully be taken in the 
4] © Highway; for that the Statute of Marlebridge, cap. 1 5. which prohibits the 


1 13: 


Fitz. Diſtr.15. Taking of a Diſtreſs there, is to be intended only of Diſtreſſes taken for 


A ee Services due by Way of Tenure of Lands. 

12 Toft. 451; See. 28, Fourthly, That ſuch Fines and Amercements, being for a 
47 3-13 perſonal. Offence, no ® Stranger's Beaſts can lawfully be deſtrained for 
—_ 5 9g them, though they have been levant and couchant on the Lands of the 
41 E. 3.26.b. Offender, 

Bro. Diltr. 3 Sec. 29. Fiſthly, That it ſeems to be * agreed, That where any 


Ty 17 2 ſuch Court is in the King's Hands, the Goods diſtrained for ſuch Fines 


Noy 20. and Amercements may lawfully be ſold, after they have been kept a rea- 


2 —— ſonable Time, as the Space of ſixteen * Days ; and it ſeems the better 
= Hetley 62, ; Opinion 
Finch 476. 

o Hetley 62. 


Chap. 10: Of the Sheriff's Torn, 61 


„Opinion, That where any ſuch Court is in the Hands of a common 8 
0. 41. b. 


Perſon, if the Goods were diſtrained for an Offence of a publick Nature, . | 


they may be ſold of common Right, without any ſpecial Cuſtom for that Noy 17. 


Purpole. ad QuzreHet.62, 
Sef. 30. Sixthly, That no Bailiff can lawfully diſtrain for any ſuch 1 4 


Fine or Amercement, without a ſpecial * Warrant for ſo doing, which 21 H. 7. 4. b. 


. a 5 b 3 Mod. 138. 
muſt be ſet forth by him in an Avowry or Juſtification of ſuch a Di Cfo. El. 698, 


ſtreſs. |; 748. 
Sect. 31. As to the Recovery of ſuch Fines and Amercements by Action Moor 574. 


0 . » The * o | H. 6 * 
ſered to wage his Law in any ſuch Action, becauſe it is grounded on the Co Lit. Mr, 
Act of a Court of Record. Fitz Ley, 5. 43 

2 Rol Abr 


Seck. 32. As to the fifth Particular, viz. What farther Penalty may ee 
be added to ſuch Fines and Amercements, there ſeems to be no Doubt, 3 


but that upon a Preſentment of a common Nuſance in a Torn or Lect, 5' 82, 53. 
5 © See Kitchen 


the Sheriff or Stewald may either amerce the Perſon preſented, and * al- 51, 52, os 


ſo order him to remove the Nuſance by ſuch a Day, under Pain of for- Co Entr. 573. 
1 Rol. Abr. 


feiting a certain Sum, or may order him to remove it under ſuch a Pain 
l 468. pl. 6. 
* without amercing him at all. But it ſeems doubtful, Whether ſuch Cro. jac. 382. 


Perſon be bound at his Peril, to take Notice of and obey ſuch Order, being * 1 Rol. Abr. 
made in his * Abſence, unleſs expreſs Notice be given him of it ; but if . 


he have ſuch Notice it ſeems clear, That he ſhall ferfeit the Pain upon a 136. 


Preſentment at another Court, that he hath not removed ſuch Nuſance, 116-50 


without any farther Proceeding: Alſo it ſeems, That no ſach Pain can 5 Mod. 130, 


be affeered to any leſſer Sum than what is at firſt ſet ; and it is ſaid, That 131. 
every ſuch Pain when forfeited, may be recovered * either by Diſtceſs or 6 


Action of Debt, in the ſame Manner as a Fine or Amercement may be: Moor 75. pl. 


And this Point ſeeming to be agreed by moſt of the Books cited in the 295: 
Co. Ent. 573. 


Margent, it ſeems probable, That the Reaſon of the Judgment is miſta- Bro. Leet, 37. 
ken in Pletcher and Ingram's Caſe, as reported by Mr. Serjeant * Salkeld, ! 8 Co. 41. b. 


wherein the contrary Opinion is ſaid to have been holden, | Kell. 66. b. 
| | i Cro Jac 382. 
| ; | 1 Rol. Rep. 
Before I come to the Third Point, vig. The Authority of the Sheriff 201. 


as Judge of the Torn, in Relation to the Appointment of Conſtables, 1 Wy 


(hall in brief premiſe ſome Conſiderations concerning the Antiquity and Na- Contra, Bro. 
ture of the Office of a Conſtable. Leet, 37. 
| 45 | t Salk. 175. 


See 5 Mod. g6, 


Sea. 33. And firſt, as to the Antiquity of the Office of a Conſtable, 130, 131. 
it ſeems to be the ! better Opinion, That both Conſtables of Hundreds, _ F798 


which are commonly called High Conſtables, and alſo Conſtables of Ty- 12 H. . 8. a. 
things, which are at this Day commonly c:lled Petit Conſtables or Ty- Owen 105. 


thingmen, and were anciently called Chief Pledges, were by the Com- pes . 
mon Law, and not firſt ordained by the Statute of Micheſter, cap. 6. as it 4 Init. 255. 
is holden by ® ſome that they were; for that Statute doth not ſay, That _ 
there ſhall be ſuch Officers conſtituted, but clearly ſeems to ſuppoſe that El. 355, 356. 


there were ſuch before the making of it. Lamb, Con- 
Se, 34. As to the Nature of this Office, there ſeems to be no Doubt 6 Co. 39, b. 
but that the orignal Inſtitution of it was for the better Preſervation Lamb. Con- 
of the Peace; for which Purpoſe a Conſtable is ſaid to be authorized _ 2X 
by the Common Law to * arreſt Felons, and alſo all ſuſpicious ? Per- . 
ſons that go abroad in the Night, and ſleep by Day, or refort to Bawdy- ee Lb 
Vor, II. R Houſes Kitchen bo 
13 H. 7. 10. b. 2 H. M. P. C. 88. 


ſtable, 5, 9, 10. 
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. 1. Cb. 63. Houſes, or keep ſuſpicious Company, and to ſuppreſs a Affrays: And to 


J Mod. 130. his Warrants; and therefore it hath been * reſolved, That where a Statute 


309. 


Salk. 175. and placed in his Office by the Sheriff, as being Judge of the Court. Al- 


62 Of the Sheriff 's Torn, e iN; 


IN Fa the ſame End alſo it * ſeems, That he ought by the ancient Common Law 
45 E. 3. 27. to preſent at the Torn or Leet all thoſe within his Precinct, who have not 
22 Raſt. been admitted into ſome Tything and ſworn to the King's Allegiance ; and 
el it ſeems that he fill ought by the Law 1n © uſe at this Day, to preſent all 
alt, Sheriff Offences inquirable in the Torr or Leet; yet in the Oath ſet down by 
E Kitchen, he only ſwears to preſent all Bloodſheds, Outcries, Affrays, and 
7 Reſcouſes done within his Office. | | 

i ab. Seck. 35. Alſo it is“ ſaid, That a Conſtable was at the Common Law 
381 55 350. a ſubordinate Officer to the Conſervators of the Peace; and con ſequently 
ſince the Office of ſuch Conſervators hath been diſuſed, and Juſtices of 

Peace conſtituted in their Stead, it hath been always holden, That the 


Conſtable is the proper Officer to a Juſtice of Peace, and bound to execute 


Salk. 175. authorizes a Juſtice of Peace to convict a Man of a Crime, and to levy 
the Penalty by Warrant of Diſtreſs, without ſaying to whom ſuch War- 
rant hall be directed, or by whom it ſhall be executed, the Conſtable is 


'satk 331. the proper * Officer to ſerve ſuch Warrant, and indictable for diſobeying 
2 Rol. Rep. it. : 


41 H. P. C. Sed. 36. Yet in as much as the Office of a Conſtable is wholly mi- 
581. niſterial and no way Judicial, it ſeems, That he may appoint a Deputy 


2 Fl. H. P. C. to execute a * Warrant directed to him, when by Reaſon of Sickneſs, Ab- 
ſence, or otherwiſe, he cannot do it himſelf. For the Publick Good te- 
5 1 Rot. Abe. quires, That there ſhould be always ſome Officer ready at Hand to execute 


1. A. 
Moor 845. ſuch Warrants, and the too rigorous Reſtraint of the Service of them to the 


Crompt. 222. proper Officer, could not but ſometimes Cauſe a Failure of Juſtice; yet 


1 J do not find it ſettled, That a Conſtable can make a Deputy without 


1 Rol. Rep. ſome ſuch ſpecial Caute, [17] 
274. 


. rack a For the hetter Underſtanding of the Authority of the Sheriff, as Judge 


March 30. of the Torn, in Relation to the Appointment of Conſtables, I ſhall con- 
Quere 2 Keb. ſider the following Particulars : 


2) 


I Sid. 355. | | . 
1. Whether the Sheriff in his Torn hath Power to make or remove a 


Conſtable, 

2. What Perſons are privileged from being Conſtables, 

3. In what Manner Perſons duly choſen Conſtables, may be puniched 
for refuſing to be ſworn. 

4. What Remedy Perſons having a Right to this Office, or to be 
diſcharged, may have to be admitted into, or reſtored to it, or 
diſcharged of it, 7 : 

5. What Power Juſtices of Peace have in Relation to theſe Matters. 


Sect. 37. As to the firſt Particular, vig. Whether the Sheriff in his 

Torn, hath Power to make or remove a Conſtable, it being ſaid in ſome 

»Dalt, Sheriff, Þ Books, That both High and Petit Conſtables are to be choſen and ap- 
1 Rol. Rep, Pointed by the Sheriff in his Torn; and by, others, that they are to be 
34- choſen by the Decennary, it ſeems difficult to determine to whom this 
12 Jones 212. power doth of common Right belong ; yet it ſeems clear, That whether 


Lamb. Con- K 
ſtable 3 '*" Conſtable be to be choſen by the Sheriff or Decennary, yet he is to be ſworn 


ſo it ſeems certain, That a Cuſtom for chooſing a Conſtable either Way, 
is good; and it ſeems to have been the Opinion of the Makers of 13 
14 Car. 2. 12. That the Lords of the Courts-Leet have this Power of 

I nn nes Common 


* 
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Common Right; for the ſaid Statute, on the Neglect of ſuch Lords to ap- 

int a Conſtable, gives to Juſtices of Peace the ſole Power of making 
one; from whence it ſeems probable, That the Makers of that Statute 
thought that the like Power did originally belong of common Right to 
ſuch Lords, and conſequently to the Sheriff in his Torn, where there is 
no Court-Leet : But it hath been ſaid, That a Cuſtom in a Town that * Cro. Car. 
the Inhabitants ſhall ſerve the Office of a Conſtable by Turns, according to 389. 
the Situation of their ſeveral Houſes, is not good; for that by ſuch a Courſe 1 8 189 
it may come to a Woman's Turn to be Conſtable, as Inhabitant of one 1 Lev. 266. 
of thoſe Houſes; yet we find ſuch Cuſtoms allowed to be good in later Sid. 355. 
Books, and it ſeems, That the Conſequence of the Reaſoning abovemen- 
tioned may well be denied, ſince ſuch Woman in ſuch Caſe may procure 
another to ſerve for her, | 
Set. 38. However it ſeems clear, That the Sheriff or Steward having 
Power to place a * Conſtable in his Office, have by Conſequence a Power e gum, 154. 
of removing him, 

Se. 39. As to the ſecond Particular, vig. What Perſons are privi- 
leged from being Conſtables, it © ſeems certain, That it a ſworn Attorney «Noy 112, 
or other Officer of any of the Courts of WYeftminſter-hall be choſen into 113. 
this Office, he may have a Writ of Privilege for his Diſcharge ; for that e 
all ſuch Officers, being bound to give their perſonal Attendance to ſuch 2 Keb. 78 
Courts, ſhall be privileged from all ſuch inferior Offices, which it is appa- 
rent that for the moſt part they cannot perſonally execute: And it hath 
been reſolved, That ſuch Officers ſhall have this Privilege, not only where 
there is no ſpecial Cuſtom concerning the Election of Conſtables, but“ alſo 2 Keb. os. 
where they are choſen by a particular Cuſtom, in reſpect of their Eſtates pl. 84. 
or otherwiſe; for that no ſuch Cuſtom ſhall be intended to be more YO Ns 
ancient than the Uſages of thoſe Courts, and therefore ſhall give way 266. 9 
to then: And upon the like Reaſons I find it © taken for granted, „Mod. 22. 
That practiſing Barriſters at Law, and the Servants of Members of Par- 4 om 
liament, have the ſame Privilege, but I know not of any Reſolution to 
this Purpoſe, | | 

Sect. 40. Alſo it hath been reſolved, That an f Alderman of London 11 Jon. 462. 
is not compellable to be a Conſtable, for that as an Alderman he is bound ro. Ca. 585. 
to be preſent in the City for the good Government of it. | 

Sect. 41. But * it hath been holden, That a Captain of the King's « See; Keb 
Guards, being preſented to ſerve as Conſtable, in Purſuance of a Cuſtom 309 : 
in reſpect of his Lands in a Town, cannot claim this Privilege; for that, Sid. 272. 
notwithſtanding he be bound by his Office to perſonal Attendance on the _ 233. 
King's Perſon, yet ſuch Office being of late Inſtitution, ſhall not prevail Keb. 933. 
againſt an ancient Cuſtom : Alſo it “ ſeems, That a practiſing Phyſician 1 
being choſen Conſtable in Purſuance of ſuch Cuſtom, has no Remedy 
for his Diſcharge ; for that there are no Precedents of this Kind, and his | 
Calling is private; yet if ſuch an Officer, or a Gentleman of Quali:y 8 Keb. 439. 

a 3 on. 2 Keb. 

who hath no ſach Office, or a practiſing Phyſician, be choſen Conſtable 538. 
of a Town, which has ſufficient Perſons beſides to execute this Office, 
and no ſpecial Cuſtom concerning it, perhaps he may be relieved by the 
King's Bench: But it * ſeems, That even a Cuſtom cannot exempt fitting “Sid. 272. 
Perſons from ſerving the Office of Conſtable, where there are not ſuffici- See 1 Keb 
ent beſides them to execute it. Yet theſe Points ſeem not to be ſettled, as 933. 
appears by the various Opinions in the Books concerning this Matter, which 


are very differently reported, 


. 
— 
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Sec. 42. It is alledged in the Petition of the London Surgeons, where. 
on the Statute of 5 H. 8. cap. 6. is made, That the Wardens and Fellowſhip 
of the Craft and Myſtery of Surgeons infranchiſed in the City f Londen, 
not paſſing in Number twelve Perſons, for the continual Service and Attend- 
ance. that they at all Hours and Times give to the King's People, have been 
exempted and diſcharged from all Offices and Buſineſs, wherein they ſhould uſe 
or bear any Manner of Armour or Weapon, &c. And thereupon it is en- 
acted and eſtabliſhed, That from thenceforth the ſaid Wardens and Fellowſhip 
be diſcharged, and not chargeable of Conſtableſbip, Watch, and all Manner of 
Office bearing any Armour, &c. and alſo that the ſaid Ad extend to all 
Barber-Surgeons, admitted and approved to exerciſe the ſaid Myſtery of 
Surgeons, accordiug to the Form of the Statute' made in. that Behalf, 
fo that they exceed not, nor be at any Time above the Number of twelve 
. HU wy! e IVY „ 
2 Keb, 578, Sec. 43. And it ſeems, That by the Equity of this Statute, and the 
aaancient Cuſtom of the Realm, all Surgeons have been allowed the like 
Privilege, 1 B. e Las $01 17 Tr 1 
Sec. 44. Allo it is enacted by 32 H. 8. 40. That the Preſident of the 
Commonalty and Fellowſhip of the Science and Faculty of Phyfick in London, 
and the Commons and Fellows. of the ſame, [hall not be choſen Conſtables in the 
City of London or Suburbs of the ſame, &c. Yet it ſeems to have been 
Vide ſupra Holden, That the Equity of this Act doth not extend to other Phyſicians not 
be. 41. mentioned in it; perhaps for this Reaſon, becauſe Phyſicians have no ſuc 
cial Cuſtom for their Diſcharge as Surgeons are ſaid to have. h 
Seck. 45. Alſo it is enacted 6 W. 3. 4. Which hath been continued by 
ſubſequent Statutes, That all Perſons ufing the Art of an Apothecary, who 
have been brought up and ſerved as Apprentices in the ſaid Art for ſeven 
Narr,, according to the Statute of 5 Eliz. ſhall be freed and exempted from the 
Office of Conſtable, in the Counties and Places where they live, for ſo long as 
tic uſe and exerciſe the ſaid Art, e oo ara. 
Sect. 46. As to the third Particular, viz. In what Manner Perſons 
duly choſen Conſtables may be puniſhed for refuſing to be ſworn, it ſeems 
that no Perſon can lawfully be committed for ſuch Refuſal without more; 
| Cro. Car.g67, but it is ſaid, That if the Party be preſent in the Court he may be fined, 
Co. Ent. 572. and that if he be abſent, and have a certain Time and Place appointed 
13 130. him for the taking of the Oath before a Juſtice of Peace, and have alſo 
8 Co. 88 expreſs Notice of ſuch Appointment, and be preſented at the next Court, 
for having refuſed to take it accordingly, he may be amerced : Alſo it 
ſeems, That in either Caſe he may be indicted either at the Seſſions of 
the Peace, or before Juſtices ct Oyer and Terminer : And it is adviſeable 
in all Pleadings in any Action concerning ſuch a Fine or Amercement, 
and in all Indictments for ſuch Refuſal, ſpecially and expreſly to ſet forth 
the Manner of every ſuch Election, Appointment, Notice and Refuſal, 
a 1 Mod. 24. and ® before whom the Court was holden : And it hath been adjudged, 
ds Mod. 96, That it is inſufficient to ſay in general, that the Party was Debito modo 
he; 78. eletus, or Legitime eledtus, or that he had © Notice thereof, without ſetting 
5 Mod. 96, forth the ſpecial Circumſtances - of ſuch Notice, &c, Allo it is“ ſaid to 
179-130-131» have been adjudged, That an Indictment for not finding a ſufficient Perſon 
Vide * to ſerve the Office of Conſtable, without ſhewing that the Party refuſed to 
fol. 66. ſerve it himlelf, is inſufficient, and it is ſaid not to be ſufficient to ſhew, 
1 That a Man was preſented and returned to be a chief Pledge, without 
. ſhewing that there were other inferior Pledges 


bad „ 


Sect. 47. 


cap Of the Sheriff's Torn. 


Sec. 47. As to the fourth Particular, viz. What Remedy Perſons 
having a Rigbt to be Conſtables. or 40 be diſcharged, may have to be 
admitted into or reſtored to their Office or diſcharged of it; it ſeems 
clear at this Day, That the Court of King's Bench having the ſupreme 
Control of all inferior Juriſdiftions, may upon the Complaint. of any 
Perſon apprebending himſelf to be ubjuſtly aggrieved in any ſuch Re- . Rel. Abr. 
ſpect, award a Writ to the Judge of the Court, thereby commanding r 
bim 10 feat, reſtore, or diſcharge the Party. as the Caſe ſhall bes where- d Rer.. 
upon if ſuch Judge do not obey ſuch Writ, nor an Alias and Pluries to Con. 1 Bulk. 
the ſame Purpoſe, or return a ſufficient Cauſe to the Coutt to juſtify 74. 
his not obeying it, the Court will at laſt award a peretnptory Man- 
i mniung 6 an rn ar bantlogay „„ | 
Seck. 48. Alſo it hath been bolep, That a Perſon duly choſen Con- 
ſtable at a Court-Leet, and refuſed to be ſworn by the Steward, may be 
relieved by the Seſſions of the Peace; but this Point ſhall be more fully 
conſidered in the next Section. 5 5 
Sec. 49. As to the fifth Particular, viz, What Power Juſtices of 

peace have in Relation to theſe Matters, it is obſervable, That the Con- 

ſtable being a principal Peace Officer, and it being neceſſary for the 
Preſervation of the Peace, that every Vill ſhould be Farnihed with 
one; the Juſtices of Peace have ever ſince the Inſtitution of their Of- 
fice, taken upon them as Conſervators of the Peace, not only to ſwear g. ._.. 
Conſtables which have been choſen at a Torn or Leet, but alſo to no- pi. * 1 
minate and ſwear thoſe who have not been choſen at any ſuch Court, 1 Mod. 13. 
on the Negle& of the Sheriffs or Lords to hold their Courts, or to take 820% 2157 
Care that ſuch Officers are appainted in them; alſo it ſeems, That ſuch Aleyn 78. © 
Juſtices have always uſed for good Caule to diſplace ſuch Officers Dalt-Ch. 121; 
which have been ſo choſen and ſworn by them; and this Power of Ju- 366, 367. 
ſtices of Peace having been confirmed by the uninterrupted Uſage of many 1 Boll. 174. 


2 Jon. 412. 


* 


Apes ſhall not now be diſputed, but ſhall be preſumed to have been 

grounded on ſufficient Authority, And ſome have carried this Point ſo far, glx. 196 

as to allow the Juſtices at their Seſſions to-ſwear one who was choſen at Con. Bull; 

the Leet, and unduly rejected by the Steward, who had ſworn another in 17. 

bis Place. | | 

Seck. 50. However it is certain, That Juſtices of Peace had Power to Ses the Books 
nominate and ſwear Conſtables on the Default of the Torn or Leet, be- cited in the 
fore the Statute of 13 & 14 Car. 2. 12, Par, 15. and therefore, that they wr 

have ſuch Authority in ſome Caſes not mentioned in that Statute, which 

reciting, That the Laws and Statutes for apprehending Rogues and Vaga- 

bonds had not been duly executed, ſometimes for want of Officers, by Reaſon 

Lords of Manors do not keep Court-Leets every Year for the making of them ; 

| doth enad, That in Caſe any Conſtable, Headborough, or Tithingman ſhall 

die or go out of the Pariſh, any tuo 'Fuſtices of Peace may make and ſwear 

a new Conſtable. Headborough, or Tythingman, until the ſaid Lord ſhall 

bold @ Court, or until next Qarter-Seſſiuns, who ſhall approve of the ſaid 

Officers ſo made and ſworn as aforeſaid, or appoint others, as they ſhall 

think fit ; and if any Officer ſhall continue above a Year, in bis or their 

Office, that then in ſuch Caſe the Juſtices of Peace in their Quarter-Seſſions 

may diſcharge ſuch Officers, and may put another fit Perſon in his or their 


Place until the Lord of the ſaid Manor ſhall bold @ Court as aforeſaid. 
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1 to the fifth g general Fo of this r 51. What Kind of Of. 
. fences are inquiabl in the s Shetif's Torn, 1 hall plemiſe the following 


Obſervations, 5 e 
s l en id 11 G70 IX | JOE 71117 


5 41 10 


þ 7 That it is no certain Rule That fach Offences as are dtnities'; in 
18 E. 2. concerning the View of Frank- Pledge are not within the 
Furicdiction of the Torn ot Leer. 

Fitz. Tora, g. 2. That Offences made Treaſon or Felony or in any ober Manner, 

infra ſet, 52. Having a Reſtraint by Statute ſuperadded to that of the Common 

Law, are not inquirable | here in repſect of any ſuch Statute, but 
only as Offences at the Common Law]; for that the Juriſdiction of 
theſe Courts is wholly confined to Offences at Common Law. 

Keilw. 66. b. PR That no Offence whatſoever is cogniſable in any ſuch Court, un- 

3 leſs it aroſe ſince the bolding of the Bf Court. 


4 Inſt. 261. 
 Cromp. 213. 


Offences inquirable i in this Court ate either, 
15 Capital; ” a VF 
„% & „ Z. ͤ es pak AM 


* SG, 7 
C T4 


eee 5 The Cipital ure eicher, 


+ Comp att - Treaſons; or 

212. b. | 

292. 

7 H, 6. 12. b. $8. * Abs felt as to Treaſons, it is ſaid in * foi Books, That the | 


roH.6. 7. a. Sheriff in his Torn may inquire of them all in general, and in others, 


ee paet that he may inquire of all which are not againſt the King's Perſon; but I 


Leet, 26. 
| bg H. 6. 44. b. can find no Reaſon given for this Diſtinction: And ſince it is a general Rule, 


chr a 5 That Offences are inquirable in this Court, in Reſpect of their being of 
9,22 a publick Nature, on which Account the loweſt Offences againſt the 
H. P. C. 173. King, as © Mortmains and Purpreſtures, and ſuch like, are inquirable 


dr 7. 4, b. jg it; it ſeems ſtrange, That the higheſt ſhould be exempted. However 
See the next it is clear, That the Sheriff has no Power to inquire of any. Offence 


. 6. 7.4, made Treaſon by Statute, as of a Treaſon, but only as it was an. Offence at 
Kitchen 9,10. Common Law. 

Crompt. pK. Sect. 52. Secondly, As to felonies it is alſo attrib aid! in © . 
75 wor Books, That the Sheriff in his Torn may inquire of all Kinds of Felo- 
79 Hl. 641. nies, and in * others, That he mey inquire of all except of the Death 


1 "gg of a Man, or Rape ; ; "of the firſt which it is ſaid, That he cannot in- 
Fix Toes, 5. quire, becauſe it is not a common Nuſance, but only a Wrong to a ſingle 
40 Aſſ. 30. Perſon : But if this Reaſoning be the only Foundation for this Opinion, 
Bro. Leet, 18, jt ſeems difficult to maintain it; for if an Aſſault and Battery of a ſingle 


6. 
Finch 241. Perſon being accompanied with Bloodſhed or Robbery, be inquirable in 
Kitchen 22. this Court, in reſpe& of the Enormity of the Offence, and the Danger 


_ 1 to the Publick from ſuffering ſuch Offenders to go unreſtrained, it ſeems 
of Frank- ſtrange, if ſuch an Aſſault proceed to Murder, that it- ſhould not be in- 


a» 85 quirable in it alſo; But it is 5 ſaid, That the Sheriff cannot inquire of 
22 E. 4. 22. Rape as of a Felony, becauſe it is Wadde a Felony by the S:atute of West- 
mat 8 minſter 2. 34. by which it is enacted, That he who raviſhes a Woman, 
u olg 5* hall have Fee of Life and Member: : But if this Statute had only 


Le 
HHP. C. repealed. the 13th of Weſtminſter 1. (by which this Offence, which was a 


e HH b. c. Felony at Common n was made a T ceſpals only,) it ſeems that - 
| wWou 


69, 71. 


1 
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Felony, becauſe then it would have been a Felony by the Common Law 27: 233. fl. 
again ; but now it being a Felony only by the Statute, it is inquirable as * 5 
a Treſpaſs only in this Court, e 7 15. . Vir, 
„ x G0 4 | of Frank- 
' Offences not Capital inquirable in the Sheriff's Torn; are either, pledge , 
5 | itch. 37, 38. 
1. Such as amount to an actual Treſpaſs; or 12 1 2 
2. Such as do not amount to ſuch a Treſpaſs, | Bro, Leet, 15. 
| | | | 175 5 ay 
3 | 115 — : e Kitch. 11. 
Set. 53. And firſt, as to ſuch Offences amounting to on actual Treſ- fro, Leet, 26. 
paſs it is agreed, That an Aſſault and Battery is inquirable here if .. nn 4+ 23: 
there be any Bloodſhed in-it, but otherwiſe not; becauſe in ſuch Caſe it is 3 Date. Se- 


not looked on as a common Grievance, but as an Injury to a particular Perſon. riff 394. 
Seck. 54. Secondly, That all * Affrays are allo inquirable here, for that Nitch. 11, 37. 


: g Contra, 
they are in terrorem Populi. 428 12. 


Sect. 5 5. Thirdly, That the common breaking of Hedges, Walls, or © Dalt. She- 
. Dykes, may alſo be inquired of in this Court, but not the Breaking of yt 14 4 
any particular Hedge, for that it is no common Grievance, 38, 39. 
Sect. 56. Fourthly, Alſo it is commonly ſaid, that all“ Pound Bre aches “ Nich. 40. 
may be inquired of in this Court, as being common Grievances, in direct of Frank- 
Contempt of the Authority of the Law, by which Pounds are provided pledge. 


for the legal Detainment of Diſtreſſes till they ſhall be delivered by due 3 * 
Courſe of Law. | | . "Say 


Seck. 57. Offences under the Degree of Capital, not amounting to an riff 393. 

. . . . . f : Crompt. 2 13. 
actual Treſpaſs, and inquirable in this Court, either immediately concern 4 E. 3. 19. 
the King's Intereſt, or do not. . 14. 


Seck. 58. As to thoſe which immediately concern the King's Intereſt, on Saunders 


it ſcems to be agreed, That all © Parpreſtures or Incroachments upon the wok 160. 


King, and * Alienations in Mortmain, and s Seiſures of Treaſure-trove, or 12 H. 4. 8. b. 


of“ Waifs or! Eſtrays, or Goods“ wrecked, belonging to the King, may 1 


be inquired of in this Court: But it ſeems * queſtionable, Whether a Pre- 22 E. 4.22, 23. 


ſcription in a Court-Leet to inquire of the Seiſure of ſuch Things belong- 1 Rol. Abr. 


ing to the Lord of it, being a Subject, be good or not, ſince it is againſt Kc. i * 


the general * Rule of the Law, for the Court-Leet to take Conuſance of 1 R. 3. 1. 


Treſpaſſes done to the private Damage of the Lord, becauſe that would Bro. Leet, 1. 
4 Inſt. 261, 


make him his own Judge, Kitch. 11,23, 
Sef. 59. As to Offences of this Kind, which do not immediately con- 2 Inſt. 52. 


cern the King's Intereſt, it ſeems to be a general! Rule, That all common : ra ar 
Nuſances are indictable in this Court; as all Annoyances to common Bridges Rol. Ab. 543; 
or Highways, * - Bawdy-houſes, Sc. and alſo all other ſuch like Offences, ? Cromp. 212. 


as * Selling corrupt Victuals or expoſing them to Sale, Breaking the Aſſiſe 5 1 


of Beer and Ale, neglecting to hold a ? Fair or Market in Purſuance of pledge. 

a Grant or Preſcription: Alſo it ſeems that the Keeping of * falſe Weights 2 Kitch. 
or Meaſures is indictable in this Court, whether it appear that they were Dat. Sb. 395. 
actually made Uſe of or not: Alſo it is ſaid, that all common Diſturbers * Kitch. 11. 
of the Peace may be here indicted, as * Barrators, common * Scolds, “ Eves- 8 + 
droppers, and alſo all common Oppreſſors, as Uſurers, &c. and alſo all * dan- Dalt. Sh. 304. 
gerous and ſuſpicious Perſons, as Vagabonds ; or thoſe who go abroad in 18K. 2. View 
the Night, and ſleep in the Day, or thoſe who inordinately haunt Ta— ee 
verns, having no viſible Means to live by, Cc. And alſo all * Suitors to Kitch. 11. 


the Court who ſhall make Default, &c. And * alſo all thoſe who ſhall Kiteb. 10. b. 


\ levy a Hue and Cry without Cauſe, or ſhall neglect to levy one where 20. She. 
they ought, or to purſue one rightly levied, 18 E, 2.View 
* | of Frank- 


Sea, bo. pledge. 


F would have reſtored the Juriſdiction of the Sheriff's Torn over it as a 28 E. 4. 5. b. 


18Ed. 2. View 
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68 Of the Shonifſ"sTorn. Bock H. 


Kirch 13. = FSeff, bo, Alſo * it is ſaid, That every Vill within the Precinct of a 
eme Torn, is inditable in it for not having a Pair of 'Stocke, and ſhall forfeit 
Ses Kück. five Pounds. WHT Or yo ee ee e eee 
1 Se#. 61. Alſo by * Statute, many other Offences are inquirable in this 
2 Danv. Abr. 3 g : 
291. Court, which it would be too long to'enumerate in this Place, 
1 Rol. Abr. Self. 62. But it hath been © reſolved, That a Man cannot be amerced 
34 Abr. in a Court-Leet for ſurcharging a Common, becauſe this only concerns the 
83. pl 7. Private Intereſt of the Inhabitants, _ I 
© 1 Kol. Abr. Sec. 63. Vet it hach been * holden, That if there be a By-Law made 
$42 l. 11, in a Court-Leet, in Purſuance of a Cuſtom to make By-Laws, That no 
Lane 55, 56. one ſhall receive a poor Man to be his Tenant, who hall be chargeable 
to the Town, under a certain Penalty ; and afterwards an Tnhabitant 
_ offend againft ſuch By-Law, he may be preſented at the Court-Leet and 
compelled to pay ſuch Penalty: But if ſuch By-Laws be valid, it ſeems 
| clear, That they depend entirely on the Cuſtom, and are not binding of 
common Right; for that the Court-Leet, as ſuch, hath nothipg to do 
with ſuch Matters of a private Nature: And how far any ſuch Court may 
*c1H. 5. 14. receive from a ſpecial Cuſtom, a new collateral Power of a different Na- 
21 H. 7. 40. b. tyre from what naturally belongs to it, may deſerve to be confidered ; but 
4 . qo it * ſeems, That of Common Right any Court-Leet with the Aﬀent of 
Kitch. 45- the Tenants, may make By-Laws under certain Penalties, in Relation to 
* ＋ Matters properly within the Conuſance of ſuch Court, as the Reparation 
77 fl 2,g. of the Highways, &c. Alſo there * ſeems to be no Doubt, but that 
Fitch. 78. by Cuſtom, a Court-Baron may make By-Laws, for the well regulating 
4 kay of Commons and fuch like private Matters; and therefore where a Court- 
+ Palton's Leet and Baron are holden together at the ſame Place, as they uſually 
dk are, it ſeems, That what is tranſacted therein in Relation te publick Mat- 
ary 2% ters, ſhall. be applied to the * Juriſdiction of the Court-Leet, and what 
Oro. Jae. 55h. is done in Relation to private Matters, ſhall be intended to be done by the 
_ Court Bron. Ti | | 
e Sel 64. As to the ſixth general Point of this Chapter, viz. Within 
Dalt. Sheriff ꝓyhat Place Offences indictable in the 'Sheriff's Torn muſt ariſe, it ſeemeth 
21. 120, that it is not material, Whether ſuch “ Offences did ariſe within the Hun- 
122 dred in which the Torn is holden, or not; for though the Sheriff ought to 
. We hold his Torn in every particular Hundred, yet it ſeems, That in each of 
'Tromipe. 212, them he holds it for the whole County; and it is certain, That he hath a 
nz. general Juriſdiftion throughout the whole; yet it ſeems, That the Jurors 
LR * ſhall not be charged on their * Oaths to preſent any Offences, but thoſe 
ment 1. ariſing within their particular Hundreds: Alſo it is provided by the Statute 
Dalc. _ of Marlbridge, cap. 10. That thoſe who have Tenements in different“ Hun- 
8. dreds, ſhall not be compelled to come to any Torn, but only in the Bailiwick 
=5ee theBooks y herein they ſhall be converſant: Alſo it! ſeems clear, That no Offence 
22 = arifing within the Precints of a Leet, is inquirable in the Torn, unleſs 
there hath been a Neglect to preſent it in the Leet: But after ſuch a Ne- 
12 H. 7.18. glect it ſeems the better * Opinion, That it is inquirable in the Torn, leſt 
3 otherwiſe there ſhould be a Failure of Juſtice : Yet it ſeems certain, That 
Cro. Jac.584, in pleading you“ cannot juſtify the Proceedings of the Sheriff's Torn againſt 
8 * 4 Int, any Offence ariſing within a Leet, without expreſly alledging that the Leet 
261, bad neglected to inquire of it; for that ſuch a Neglect is not to be pre- 
* Cro. Jac: ſymed, where it doth not appear. 
$95 Sect. 65, As to the ſeventh general Point of this Chapter, viz. By what 
2 Inſt. 387. Jurors, and in what Manner, Indictments in the Sheriff's Torn ought to 
2H. Hl f. O. de found, it is enacted by the Statute of Weſtminſter 2. 13. That the 


PE? Sheriff (hall take no Inqueſt either ex Officio, or by Virtue of the King's 


Writ, 


2 44S: 


Writ, but by twelve lawful Men at the leaſt, who ſhall put their Seals to aß 
Ingu uiſitions; and the ſame is alſo provided as to Bailiffs of F ranchiſes. 385 

Fecf. 66. In the Conſtruction of this Statute, it hath. been holden, That 
if there be more than twelve Jarors, and all agree to the Inquiſition, all Dal. 
muſt ſet their Seals to it; but that it is ſufficient, if twelve of them only ae 
agree, for thoſe twelve to ſet their Seals. | 
Sec. 67. And it is farther enacted by, R. 3. cap.-4. That no Officer re- 
turn or inpanel any Perſon to be taken or put in any Inquiry in any Sheriff” s 
Torn, but ſuch as be of good Name and Fame, and having Freehold to the 
yearly Value of 20 s. or Copybold to the yearly Value of 20s. 8d. on Pain of © 
40 s. &. And that every ſuch Indict ment re ony Sheriff in his Torn 

otherwiſe taken, ſhall be void. 

Sell. 68. And Note, That Courts. Leet ſeem to be within the Letter of 2 lat. 388. 
the ſaid Statute of Weſtminſter 2. and are ſaid by ſome to be within the Equi- 8. P. C.85 b. 
ty of the ſaid Statute of 1 R. 3. but this ſeems queſtionable; for it is ſaid, 
by ſome Books, That any Perſon happening to be preſent at a Court-Leet, or , H. 6. 1j . 
to be riding by the Place where it is holden, may for the want of Jurors be 12H, 5.60 
compelled by che Steward to be ſworn, whether he be Reſident within the "= So Ig 
Precincts of the Leet or not; by which it ſeems io be implied, That any ea 
Perſon whatſoever is capable of being put upon the Jury in a Court-Leet. 

. 69. And to prevent the Altering or Imbeziling of any ſuch Indi&- 
ment, it is enacted by 1 E. z. Stat. 2, Ch. 17. That the Sheriff and Bailiff 
of Franch: ies, and all other that do take Indictments in their Torns or elſe- 
where, where IndiFments ought to be made, ball take ſuch Indifment by 
Roll indented, whereof the one Part ſhall remain with the Indiflors, and the 
other Part with him that taketh the Inqueſt ; ſo that the Indifments ſhall not 
be imbeziled, as they have been in Times paſt; and ſo that one of the Inqueſis 
may ſhew the one Part of the Indenture to the Fuſtices, when they come to IF 388 
make Deliverance, 8 

Sect. 70. And there is no Doubt, but that this Statute extends as well 2 H. H. P. c. 
to Courts-Leet, as to the Sheriff's Torn, 3 

Sect. 71. Alſo there are many particulat Cuſtoms and Uſages in Relation _ a 
to the Taking of Indictments in theſe Courts; but it ſeems to have been an- Dalt. Sheriff 
tiently the moſt general Courſe, to impanel not only a Grand Jury, but alſo a 385. 359- 
Jury of twelve Men, which was commonly called the Petit Jury,; and that OE 1 

all Offences were firſt preſented by the Headborooghs, and the Preſentments Keilw. 66. b. 
affirmed by the Petit Jury, before they were brought to the Grand jury: 9 H. 6. 40 b. 
However it ſeems, That no Exception can be taken to any ſuch Indictment, 

in Reſpect of the Non-obſervance of any ſuch Cuſtom or Uſage ; for that 

no Averment lies againſt the Acts of a Court of Record, and every Judge 

of ſuch Court ſhall be preſumed to act according to the Rules of it. 

Seck. 72. What is above ſaid concerning Indictments taken before the 2 H. H. P. C. 
Sberiff in his Torn, is to be intended of ſuch only as are taken before 69. 

bim ex Officio; for that he is reſtraived to take any ſuch Indictment, by 

Virtue of any Writ or Commiſſion by 28 E. 3. 9. Which reciting that the 

People bad ſuffered many Miſchieſs, for that Sheriffs of divers Counties, by 

Virtue of Commiſſions and general Writs granted to them at their own Suit for 

their fingular Profit to gain of the People, had made and taken divers In- 

gueſts, to cauſe to indict the People at their Will, and had taken Fine and 

Ranſom of them to their own Uſe, and had deli vered them ; ; whereas ſuch 

Perſons indicted were not brought before the King's Juſtices to have Delive- 

rance ; doth thereupon enact, for to eſchew all ſuch Miſchief, that all ſuch 
Commiſſions and Writs before made, be utterly repealed, and that from thence- 

forth no ſuch Commiſſions nor Writs Lg be granted. 

Vor. II. Sect. 73. 


Chap. 10. | Of. the Sheri: 5 Torn. 8 5 70 ö 


85. 2. 


of 


70 


F. N. A g. C. Set. 5 3. Vet it ſeemeth not to be clearly ſettled, Whet 
+4: 1259-3 of this Statute, all ſuch Writs and Commiſſions, and the Proceedings there- 


ll. 199, on, be made wholly veid or nr. 

im of pe Seck. 74. As to the ei hth general Point of this Chapter, viz. In what 
18 Manner Indictments in the Sheriff's Torn are to be proceeded upon, it js 
S k. C.77-F, recited by 1 E. 4. 2. That many of the King's People by inordinate and inf 
1 en, nite Indiffments and Preſentments of Felontes and other Offences, taken before 


383, 389. 


3 Mod. 238. rors having no Conſctence, nor any Freehold, and often by the Sheriff's me- 


Book 1. Ch. 


29. Seat, 20, 


24. 


| them ſhall have Power to attach, arreſt, or put in Priſon, or to levy or take 


ri, Clerks or Bailiffs, and their Ministers, ſhall deliver all fuch Indicf- 


require, and in 


 Under-Sheriffs, Clerks, Bailiffs, or their Miniſters, do arreſt, attach or put 


2 H. H. P. C. 


70, 71, 142. 
S. P. C. 87. D. 


4 E. 4. 31.8. 
Fitz. Torn, z. 


7 Jon. 301. 


Cro. Ca. 275. 
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Of the Bleriß Torn. . "Rodd; | 


/ 


er by vittue 


Sher ifs at their Torns, or Law-Days, (which were oftentimes affirmed by Ju- 


nial Servants) had been arrefied and impriſoned, and conſtrained to make grie- 
vous Fines and Ranſoms, after which they had been enlarged out of Priſon, 
and the ſaid Indictments and Preſentments imbeziled and withdrawn. And 
thereupon it is enacted, That all Indifiments and Preſentments before any of 
the King's Sheriffs in his Counties, except in London, their Under Sheriffs, 
iClerks, Barliffs or Minifters at their Torns or Law-Days, they nor any of 


any Fine or Amerciament of any Perſon ſo indicted or preſented, by Reaſon of 
any ſuch Indiftment or Preſentment, but that the ſaid Sheriffs and Under-She- 


ments and Preſentments to the Fuftices of Peace at their next County-Sefſions, 
on Pain of 40 l. And that the ſaid Juſtices of Peace ſhall have Power to 
award Proceſs my all fuch Indictmenis and Preſentments as the Law duth 
the Form as if the ſaid Indiments and Preſentments were 
taken before the ſaid Fuſtices of Peace; and alſo to arraign and deliver all 
fuch Perſons ſo indicted and preſented before the ſaid Sheriffs, &c. And ſuch 
Perſons which ſhall be indiAed or preſented of Treſpaſs, ſhall make ſuch a 
Fine as ſhall ſeem lawful by their Diſcretions. And the Eflreats of the ſaid 
Fines and Amerctaments ſball be inrolled, and by Indenture be delivered to 
the ſaid Sheriffs, Under-Sberiſſs, their Clerks, Bailiffs, or Minifters, or ſome 
of them, to the Uſe and Profit of him that was Sheriff at the Time of ſuch 
Indictments or Preſentments taken. And if any of the ſaid Sheriffs, their 


in Priſon, or cauſe any Fine or Ranſon to be taken, or levy any Amerciament, 
of any Perſon or Perſons fo indifted or preſented, by Reaſon or Colour of any 
fuch Indiftment or Preſentment taken before them, at their Torns or Lau- 
Days above rehearſed, before that they have Proceſs from the ſaid Fuſtices of 
Peace, or Eſtreats delivered out, of the ſaid Indifments or Preſentments 
No brought, delivered, and preſented to them, that then the Sheriffs which o 
do, ſhall forfeit an Hundred Pounds. Fong. e 
Sect. 75. It is obfervable, That by the Words of this Statute, Juſtices 
of Peace may award Proceſs on any ſuch Indictments, in like Manner 
as if they had been taken before themſelves; and yet it is clear, That if the 
Sheriff's Torn had no Authority to take the Indictment removed be fore 
ſuch Juſtices, they have no Power to proceed upon it, as they might have 
done, if it had been taken before themſelves; for the Statute in giving 
them ſuch Power to proceed upon Indictments in the Sheriff's Torn, muſt 
be intended to mean ſuch only as were there lawfully taken, not thoſe 
which were void 46 znitio, as being taken coram non Judice; nor is there 
the leaſt Intimation in the Statute, of an Intent to enlarge the Sheriff's 
Power in taking Indictments, but the whole Purport of it is to reſtrain 
him from proceeding on them. And to this Purpole it hath been ſo largely 
conſtrued, That not only the Judge of the Court is puniſhable for awarding 
ſuch Proceſs, but alſo the Officer for obeying it. Sos 
f | 
Sect. 76. 


SefF. 76. As to the ninth general Point of this Chapter, viz. In what: Fisch 386- 
Manner Indictments in the Sheriff's Torn are to be traverſed and deter- 44 52. 4. 
mined ; it ſeems to be- agreed; That 2 Preſentment ve or more 3 Mod. 138. 
in a Torn or Leet, of any Offence within the Juriſdiction of the Court, Dyer 13. 
being neither Capital nor concerning any Ereebold, ſubjects the Party to Mk 41, a. 
a Fine or Amerciament without any farther Proceeding, and binds him for 45E. 3. 26. b. 
ever after the Day on which it is found, and admits of no Traverſe to the *7: “ 
Truth of it; but © ſome ſay, That the Party may have a. Writ of falſe Pre- e Fitz. Bar. 
ſentment againſt the Jurors, the ſame Day on which the Indictment is 271. 
found; yet it ſeems agreed, That no Iaſtance can be ſhewn of any ſuch ws” 7s y 
Writ being actually brought: But if the Preſentment concern the Party's MY, 
Life or * Freehold, as if it charge him with not repairing ſuch a Highway, A, H. 7. 4.2. 
which he is charged to be bound to repair by the Tenure of his Land; it a 
ſeems clear, That he may remove it into the King's Bench and traverſe it; 67. By 
but not if it barely charge bis Perſon, as for digging a Ditch in the High- P/. 13. pl. 64. 
way, or not cutting the Branches of his Trees hanging over it, Sc. Alſo 
ite ſeems That a Man may in like Manner traverſe an Indictment of an © Keilw. 66, 
Offence wholly out of the ſutiſdiction of a Court-Leet ; as of an Aﬀeay or 27 2 
Nuſance done out of the Precinct of it, or of the Non- Appearance of a” at 
Perſon at a Leet, who lives out of the Precin& of it. But if the Affray or 
Nuſance were within the Precinct of the Leet, it ſeems, That no one can 
traverſe it in Reſpect of his own not living in it; and that a Perſon who 
lives within the Precin& of a Leet, ſhall have no Traverſe to a Preſentment 
for not appearing at it. Hs e IH 

Se. 77. But it ſeems certain, That at this Day neither the Torn nor 
Leet have any Power to try any Traverſe whatſoever, as hath been more 
fully ſhewn, Sect. 13. Bat it is certain, that the Juſtices of Peace may by 
Force of the abovementioned Statute of 1 E. 4. try a Man indicted of Fe- 
lony before the Sheriff in his Torn : Alſo it ſeems, That they may try a 
Perſon upon any other Indictment in the Torn; which is traverſable at 
Common Law, but that they have no Power to take any Traverſe of. any 
other Indictment in the Torn; for that the Words of the Statute. are only 
That they may award Proceſs on any ſuch Indiftments, as if they had been 
taken before themſelves, and alſo arraign and deliver the Perſons indicted, 
which muſt be intended of thoſe indicted of Felony, who only are ſaid to 
be arraigned, And that Perſons indicted of Treſpaſs ſhall make Fines, 8c. by 
their Diſcretion, without ſaying, That they ſhall be tried; by which it 
"ſeems to be implied, That Perſons ſo indicted ſhall be fined, as they 
uſually were before in the Torn, and ſtill are in the Leet, and that in ſome 
Caſes without any farther Trial, as is more fully ſhewn in the precedent 
Section. 55 
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Fil ch 246. 
ceCecdent Chapter, at what * Time and in what Place the Sheriff's Torn is to 
wh de holden, and what Perſons owe Suit to it, and what! Authority the 
2 3 Judge of it hath in Relation to his Proceeding on Indictments, and alſo 
4 Seck. 17,&c, in Relation to Fines and Amerciaments, and the © Appointment of Con- 
* Seft. 33, Ke. ſtables; and having alſo ſhewn what* Kind df, Offences are inquirable in 
3 $ hg er this Court, and within What s Place ſuch Offences muſt ariſe, and by what 
Seck. 65, &c. h Jurors and in what Manner, Indictments in it are to be found, and in 


Sec. 74, &, What Mannet they are to be *- proceeded upon, traverſed and determined; | 


2 Toft. 71, 72. Torn 3 I ſhall refer the Reader to the ſaid Chapter for all theſe Particulars, 
2 Ed: 4-22. nd ſhall only conſider in this Place, Ben; wel 


12 H. J. 18.  Seff, 2, As to the firſt Point it ſeems, That anciently all People who 
2 Inſt. 71,72. now owe Suit to any Court-Leet were bound to come to the Sheriff's 


1 Jon. 283. 
6 Co. 77. b. 


Dyer zo. pl. 
20g. 


13 H. 4. 9. 
11 Co. 42. 
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Sect. 1 Court-Leet is a Court of Recor d, having the ſa e Juriſdic- 
5 II tion within ſome particular Precinct, which the Sheriff's Torn 
hath in the County: And therefoſe ſince it hath been ſhewn in the pre- 


"1 
"Y 


and fince the Court-Leet hath: regularly the very ſame Juriſdiction with 
the Sheriffs Torn as to all theſe Points, except in ſome ſpecial Caſes, which 
have been already taken Notice of in the Chapter concerning the Sheriff's 


I. The End of inſtituting the Court- Leet. 15 
2. How far it exempts thoſe who live within its Precincts from the 
A "6 in | 
3. How far it is ſubje& to the Overſight of the Torn, 
4. For what Cauſes it may be forfeited, _ Is $0901 41, 
5. What ought to be the Form of a Caption of an Indictment in it. 


Torn, in order there to take the Oath of Allegiance to the King, and 
to be incorporated into ſome Tithing, and for ſuch other Purpoſes as are 
ſet forth more at large in the precedent Chapter, Sect. 2. But it being 
more for the Eaſe of the People, to have Courts of this Kind holden in 
their own Townſhips or - Manors ; by . Degrees, Grants. of ſuch Courts 
were obtained from the King for moſt Manors and Towns, not only by 
the Lords of Manors, - but alſo by other Perſons, who had no Lands in 
the Places for which they obtained ſuch Grants: And for a Recompence 
to ſuch Grantees, for the Charge and Trouble they were ſuppoſed to have 
been at in procuring ſuch Grants, it was uſual for the Inhabitants, who had 
the Benefit of them, to agree to pay a certain dum of Money, called 
Capitage,. or certum Letæ, Cc. at every ſuch Court-Leet ; and for the Ner- 
payment of this Duty or Refuſal to preſent it, ſuch Grantees may preſcr. be 
to amerce the Defaulters, and to diſtrain for the Amercement ; but no ſuch 
Preſcription ſhall be allowed fot any other Matter whatſocver of a pri- 
vate Nature, | 


Sect. 3. 


73 


thoſe who live within the Precincts of it from the Torn, it ſeems to be . 
. Jon. 283. 


within the Precincts of a Leet, the Lord whereof doth duly hold his Court, _ * 
cannot be compelled to come to the Torn, or any other ſuperior Leet, for See Ch. — 
the Taking the Oath of Allegiance, Or any other ſuch like Purpoſe, which 


private Leet have not the general Juriſdiction of the Torn, but be » ſpecially 1 Rol Abr. 
granted for two or three Articles of it only; it ſeems, That the Inhabi- 12 PR 
tants within its Precinct muſt attend the Sheriff's Torn for all ſuch Matters 4. — 


of which ſuch private Leet hath no Juriſdiction: Alſo it? ſeems to be 2 Rel. Abr, 


That it may of common Right imquire of the Concealment of Offences in. 8 =: 94 
quirable in Leets, and of the Defaults of the Lords of ſuch Courts: How. * 2 Rol. Abr. 
ever it © ſeems clear, That a Preſcription to this Purpoſe is good. And there tg 7: 

is no Doubt, but that if a Leet be f ſeiſed into the King's Hands, all thoſe 


may be forfeited, it ſeems, That this being a Franchiſe not intended to be Kitch. 33. 
granted for the private Benefit of the Grantee, but for the Good of the 8 
Publick, from the more eaſy and convenient Adminiſtration of Juſtice, ſhall 2 Roi Abr. 


ſtitution; as in the not b puniſhing Offenders in the ſame Manner a8 the * Jon. 283. 
Law requires, or in i negleing to hold a Court when it ought to be holden, K 8 
(at leaſt if ſuch Neglects be often repeated, and without à reaſonable Ex- Kin 33. 
cuſe,) or in not * providing an able Steward to diſcharge the Office, or in 1! Jon, 283, 
not taking Care to have ſuch other Officers, or other Things as are neceſſary 6,, mw. 
for the Execution of Juſtice, as Conſtables and Ale-Taſters, Ge. and! Pil- 125, 698. 
nd Tumbrel; but it is ® ſaid, That a Vill may be boung by Pre- 619 5735574, 


ſcription to Provide a Pillory and Tumbrel, and a that every Vill is bound! Jon, 283. 


Caption of an Indictment in a Court-Leet, it hath been e reſolved, 1. That " Kitch, . 
the Caption of an Indictmen t, ad Cur. Viſ. Franc. Pleg. cum Cur. Baron. Car 9. 
Sc. is good; for that the Words cum Gur. Baron, ſhall be rejected; and it 573, "v9 f 


cannot but be intended that the Indictment Was taken by that Court, which i Jon. 283. 
, b 


Sect. 7. 2. ? That the not Setting forth in the Caption, whether ſuch Sail 195. 
Court be holden by Grant or Preſcription, is helped by the Maltitude of 7 Salk. 200. 
Precedents. 3 


Ver. it -U CHAP 
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3 Inſt. 53, 


139, 152. 
H. P. C. 89, 


90. 
1 H. H. P. c: 


448, 449. 


3H. t. 


2 Inſt. 52. 
Fitz. Coron. 


73» 75» 76. 
3H. 7. cap.1. 
_ 3 Inſt. 53. 
4 Inſt. 183. 
Cro.Car. 252, 
3 Leon. 207, 
Fitz. Coron. 
238, 293, 
299,352,425 
Cont, 1 Cook. 


107. 


Fitz. Coron. 
302. 


pl. 25, 


78. P. C. 1 
3 Inſt. 53. 


j 


der hereto I ſhall conſider, 


ſoever who are preſent when a Felony is committed, or a dangerous 
Wound given, are bound to apprehend the Offender ; on Pain of being 
fined and impriſoned for their Neglect, unleſs they were under Age at the 


Time. 


be committed, or dangerous Wound given, whether with or without Ma- 
lice, or even by © Miſadventure or Self-Defence, in any Town or in the © 
2 Inſt. 315. Lanes or Fields thereof, in the Day-time, and the Offender eſcape, the 
Town ſhall be amerced, and if out of a Town, the * Hundred ſhall be 


ne, arrerced; 


8 walled Towns ſhall be kept ſhut from Sun-ſetting to Sun-riſing, if the 
Fact happen in any ſuch Town by Night or by Day, and the Offender 


7 Co. 6. b.. a. eſcape, the Town ſhall be amerced. 
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CHAP, XI. 
Of Arreſts by private Per jor. 


TAVING thus endeavoured to ſhew the Nature of the Courts which 
have Juriſdiction over criminal Offences. I am now to ſhew in what 
Manner Offenders are to be FR » 0 by ſuch Courts; and in Or- 


1. How they are to be apprehended, 
2, In what Manner and in what Caſes they are to be bailed, . 
3. In what Caſes and in what Manner they are to be committed to 


Priſon. 
4. How far they and their Aſſiſtants are puniſhable for an Hindrance 


in bringing them to publick Jakes. 
As to the firſt of theſe Points 1 * conſider, 
1. In what Manner ſuch Offenders are to be apprehended by private 


perſons. 
2. In what Manner by publick Officers. 
In what Caſes it is lawful to break open Doors in order to appre- 


hend them. 
As to Arreſts of ſuch Offenders by private Perſons, I ſhall examine, 


1. Where Aua of this Kind are cmd and injoined by 


- 
. Where they are permitted by Line, 


: Where they are rewarded, 


$8. 1. As to the firſt Point it ſeems clear, That all Perſons what- 


SeF. 2. And for this © Cauſe, by the Common Law if any Homicide 


Sect. 3. And ſince the Statute of Vincbeſter, cap. 5. which ordains chat 


2 
Sed. 4. 


Sef. 4. And as all a private Perſons are bound to apprehend all tho, « H. P. C 90. 
who ſhall be guilty, of any of the Crimes abovementioned in their View, 1g. . C. 
ſo alſo are they with the utmoſt Diligence to purſue, and endeavour to:taks 4. 2 W 
all thoſe who ſhall be guilty thereof out of their View, upon a Hue and 2 H. If. P. C. 
/ EE aro hls tt apoa od; ane 78,466 Ee 
Sef. 5. Hue and Cry is the Purſuit of an Offender from Town to 2 aft. 1710 
Town till he be taken, which all who are preſent when a Felony is com- oh. lnſt. 116, 
mitted, or a dangerous Wound given, are, by the Common Law, as well 8 
as by Statute, bound to raiſe againſt, the Offenders who eſcape; on Pain of 5s. 
Fine and Impriſonment: Alſo it © ſeems certain, That a Man may law- © 1 ba 
fully raiſe it againſt one who ſets upon him in the Highway to rob him: alt Juſtice, 
Alſo it is enacted by the Statute of Wincheſter, cap. 4. That Hue and ch. 285 10g. 
Cry ſhall be levied upon any Stranger who ſhall not obey the Arreſt of the Pi Cord. 
Watch in the Night- Time; and 21 E. 1, which was made againſt Treſ- 395- 
paſſers in Foreſts, Chaſes, Parks and Warrens, ſeems to allow the Levying 9 
thereof upon any ſuch Offenders, But if a Man take upon him to * levy 179. 2 
a Hue and Cry without ſufficient Cauſe, he ſhall be puniſhed as a Diſturber *gB. 4.26.b, 
of the Peace, | „F) oe mn an - Koto She 
Sec. 6. In Order rightly to raiſe a Hue and Cry, you ought to go to tutes fol. 59. 
the Conſtable of the next Town, and declare the Fact, and s deſcribe the Of- Mos, 8. F i 
fender, and the Way he is gone ; whereupon the Conſtable ought immedi- oh 1 
ately, whether it be Night or Day, to raiſe bis own Town, and make a Compt. 179. 


; | 2 ; 109, 101. 
Notice, with the utmoſt Expedition, by Horſemen as well as Footmen, to!21 H. 7.28 n, 


| ſearch for the Offender, and alſo to give Notice to their neighbouring Con- N 3 
tables, and they to the next, till 5 Offender be found. £18) | 5 A r . 
Set. 7. Allo every“ private Perſon is bound to aſſiſt an Officer demand- ns 178, 
ing his Help for the Taking of a Felon, or the Suppreſſing an Affray, or > B. 1. Ch. 63. 
Fapprehending the Affrayers, &c. [19] Mr I e ee 


Arreſts of Offenders by private Perſons permitted by Law, are either, 


I, By their own Authority : Or, 
2, By a Warrant from a Juſtice of Peace, 


| Arreſt of this Kind by their own Authority, are either, 


1. In Reſpe& of Treaſon or Felony : Or, 
2. In Reſpect of inferior Offences. | 


Arreſts of this Kind in Reſpect of Treaſon or Felony, are either, 


1. For the Suſpicion of ſuch Crimes already done, or ſuppoſed to 
have been done: Or, os 


2, To prevent their being done. 
As to ſuch Arreſts for ſuch Suſpicion, I ſhall endeavour to ſhew, 


1. What are ſufficient Cauſes of Suſpicion, 
2. By whom the Perſon arreſted muſt be ſuſpected, 
3. Whether any ſuch Cauſe will juſtify an Arreſt, where no Trea- 
. ſon or Felony at all hath been committed, Ge. RN 
4. In what Manner an Arreſt for ſuch Suſpicion is to be juſtified 
in Pleading, : 
Sef. 8. 


. 


Search for the Offender : And upon the not finding him, to ſend the like H H. F. C. 


the Conſtables of all the neighbouring. Towns who ought in like M anner 10 53 Tot: 16. 


-— 
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 - &# 8. As to the firſt Particular, viz, What are ſufficient Cauſes of Suſ. 

11. * e Pld ] ſhall take Notice of ſome of the Principal of them, which are ge- 
: H. H. P. C. nerally agreed to juſtify the Arreſt of an innocent Perſon for Felony, as, 

Sekt. 9. I. The common * Fame of the Country, But it * ſeems, That 

it ought to appear upon Evidence, in an Action brought for ſuch an Arreſt, 


hat ſuch Fame bad ſome probable Ground. bags 
| See. 10, II. The * living a vagrant, idle and diſorderly Life, without 


Bridg. 62. ing any viſible Means to ſupport it. na ; 
7 E.4- 20.8, 8 4 III. The being in! Company with one known to be an Offen- 


H. P. C. 91. 8 . | 
Keil. Br. der, at the Time of the Offence ; or © generally at other Times keeping 


POR: 49. & Company with Perſons of ſcandalous Reputations. 


9 65 Seck. 12. IV. The being found in ſuch Circumſtances as induce a ſtrong 
8. P. C. 97. Preſumption of Guilt ; as f coming out of a Houſe wherein Murder has been 


Pages 143- committed, with a bloody Knife in one's Hand ; or being found in * Poſ- 
27 E d. ſeſſion of any Part of Goods ſtolen, without being ale to give a probable 
Ii. P. C. 91. Account of coming honeſtly by them. 


* 


Pule. 13. b. | V. The Behaving one's ſelf in ſuch Manner as betrays a Con- 

. Sed. 13. V. The Behaving one's ſe ys a Con 
9 as 0 Guilt ; as ® where a Man being charged with a Treaſon or 
Fon, 3 - Felony, ſays nothing to it, but ſeems tacitly by his Silence to own himſelf 
e 2 * ag guilty; or where a Man accuſed of any ſuch Crime, upon hearing that a 
Crompt. 98. Warrant is taken out againſt him, doth abſcond. e 
r 4. VI. The being purſued by an Hue and Cry. 


72 — Ms 5. As to the ſecond Particular, vz. By whom the Perſon muſt 


Cro. E. 901. he ſuſpected, upon ſuch an Arreſt for Suſpicion ; it ſeems to be k agreed, 
Br 19 That 0 Law bach ſo tender a Regard to the Liberty and Reputation of 
Pult. 136. every Perſon, That no Cauſes of Suſpicion whatſoever, let the Number and 
H. P. C. 91. probability of them be ever ſo great, will juſtify the Arreſt of an innocent 
12 Co. 92. y h : 5 : 

Moor 600. pl. Man, by one who is not himſelf induced by them to ſuſpect him to be 
928. | guilty, whether he make ſuch Arreſt of his own Head, or in Obedience to 


I the Commands of a private Perſon, or even of a! Conſtable, + 


3 2g El. 871. Sec. 16. As to the third Particular, viz, Whether any ſuch Cauſe of 
209 E. z. 39. Suſpicion will juſtify an Arreſt where no Treaſon or Felony at all hath 


* been committed, or dangerous Wound given: It is holden in ſome * Books, 


5H.7.5-2- That none of the above mentioned Cauſes will in any Caſe juſtify the Ar- 


— * 3 reſting a Man for the Suſpicion of a Crime, where in Truth no ſuch Crime 
x1oH.7.17.b. hath been committed either by him or any other Perſon whatſoever. But 


2 H. H. P. C. hoyyſoever this Rule may in general be true, it ſeems very hardly maintain- 


2. 7. 15.b. able in the Caſe of an Arreſt of an innocent Perſon upon a Hue and Cry 


16. a. levied againſt him, in ſuch a Place where his Character is unknown, and 
5 H. 7. 4. b. ith ſuch other Circumſtances, that the People of the County have no 


7 d. 4.204. Reaſon to preſume it groundleſs; for in ſuch Caſes, it would be a great 
20 E. 4. 6. b. Inconveniĩence to diſcourage Perſons from following a Hue and Cry, with that 


Cro. BY £> Vigour and Diligence, which the Law expects, and the Publick Good re- 
H. p. C. 93. quires, by making them liable to an Action if it ſhould in the Event prove 


12 Co. 92. to have been levied without ſufficient Cauſe, which they cannot take Time 


ſb ol 72 to examine without delaying their Purſuit: And ſince the Perſon injur'd 
14 85 by ſuch an ill- grounded Hue and Cry, has a good Action againſt him 


17 E. 4. 5. ab. that raiſed it, there ſeems to be no Neceſſity, that he ſhould alſo have a 


8 Sw Remedy againſt another. And this Opinion ſeems to be the more plauſi- 


2 H. H P. C. ble, for that among the Books cited to maintain the contrary, ? that 
Ee c. 9. Which alone doth directly affirm it, ſcems to go upon an Argument ma- 
2 H 7. 3. a. nifeſtly inconcluſive ; for it ſays That an Hue and Cry is not a ſufficient 


27 H. 8.238: Authority to arreſt a Man unleſs a Felony be done, becauſe the Words of 


8 E. 4. 3. b. 
3 Inſt. 118. b. the 


Fitz. Treſp. 
2155 29 E. 3. 39. 2 Kol. Abr. 559. D. 29 E. 3. 39. 11 E. 4. 4. b. 2 H. 7. 15. O 2 Inſt. 173. p 5 H. 5. 5 a, 


Chap. 12. | Of Arr efts by | private P. er ſons. | 77 
che Statute of Veſminſter 1. cap. g. are, That all Men ſhall be ready up- 


on Hue and Cry to arreſt Felons; but where no Felony i 
can be no Felon, &c, to which it may be replied, T e Aer 
if it prove any Thing, proves that none but Felons can be arreſted on a 
Hue and Cry, , which ſeems to be manifeſtly falſe ; for it is agreed by all 
the Books, That if a Felony be actually committed, an innocent Perſe, on 
whom a Hue and Cry for it is levied, may lawfully be arreſted : Al ſo there 
ſcems to be no Doubt, but that he who barely attempts to rob a Man, or 
who dangerouſly wounds him, may ſafely be purſued and taken by a Hue 
and Cry, and yet there is no Pretence to call ſuch a Perſon a Flog, [20] 
| Sf. 17. And if it be granted lawful to arreſt a Man on an Hue and 
Cry where no Fellony hath been committed; from the like Grounds it 
ſ-ems alſo to follow, That it is lawful to arreſt a Man on the Warrant 
of a Juſtice of Peace, where no Felony hath been committed ; but this 
Point ſhall be more fully conſidered in the next Chapter. ; 
Seck. 18. As to the fourth Particular, vi. In what Ma na 7 

for ſuch Suſpicion is to be juſtified in Pleading ; it ae ene 

That whoever would juſtify the Arreſt of an innocent Perſon by Resſon 

of any ſuch Suſpicion, muſt not only ſhew that he ſuſpected the Part 
a himſelf, but muſt alſo ſet forth the * Cauſe which induced him to a e 
ſuch a Suſpicion, that it may appear to the Court to have been a ſuffi- W gy 
cient Ground for his Proceeding : Alſo it ſeems © certain, That regular! 2 Inſt, 52. 
he ought expreſly to ſhew, that the very ſame Crime for which hs 8 71 _ 
the Arreſt, was actually committed. But“ if a Man have ſeveral Cauſes . OT 
of ſuch Suſpicion, he is not bound to inſiſt upon ſome one of them on- lien 62. 
ly, but may alledge them all; for that the Replication De ſon tort De- * mY 
meſne, anſwers the whole, As where a Man arreſts another, who is ac- 7 7: 4.35. 
tually guilty of the Crime for which he-1s arreſted, it ſeems, That he needs 2 Ht Sq 
not in juſtifying it, ſet forth any ſpecial Cauſe of his Suſpicion, but may Cro jae.194. 
ſay in general, that the Party feloniouſly did ſuch a Fact for which be Finch'340. 
arreſted him, &c. . | l | : 7 3 
Sect. 19. As to the arreſting of Offenders by private Perſons of their 5 
own Authority, permitted by Law for the Prevention of Treaſon or Fe— A © > ang 
lony only intended to be done; it * ſeems, that any one may lawfully 8 
lay hold on another, whom he ſhall ſee upon the Point of committing * 7. : b. 
a Treaſon or Felony, or doing any Act which would manifeſtly endanger : Sy 
the Life of another, and may detain him ſo long till it may reaſonably Fiz. "agg 
be preſumed, that he haih changed his Purpoſe ; and upon this Ground in 
5 ſeemeth to be the better Opinion, That not only a Conſtable, but any pri- 8 5 : 0 
vate Perſon, who ſhull ſee another expoſe an Infant in the Street, and refuſe 2; Set 23. 
to take it away, may lawfully apprehend and detain him, till . 
ſent to take Care of it. | | 8 98. 
Sec. 20. As to the Arreſt of Offenders by private Perſons o ir Moore 284. 
own Authority, permitted by Law, for inferior Gſtences e . * 8 
That regularly no private Perſon can of his own Authority arreſt another * See B. 1. Ch. 
for a bare Breach of the Peace after it is over; for if an Officer cannot ju- 1 
ſtify ſuch an Arreſt, without a Warrant from a Magiſtrate, ſurely 4 For- t Latch 173. 
tiori a private Perſon cannot: Yet it is holden by ſome "thit any pri- þ H 7. 18. b, 
vate Perſon may lawfully arreſt a ſuſpicious Night-walker, [21] and detain HEE - 
him till he make it appear, that he is a Perſon of good Reputation. Alſo it! b. 8 7 
hath been * adjudged, That any one may lawfully apprehend a common 5 oy „ 
notorious Cheat, going about the Country with falſe Dice, and being k 4; | 
actually caught playing with them, in order to have him elo > Gro. Ga 244 
n nt | ; ave him before a Ju- C. Cn 254- 
tice of Peace; for the publick Good requires the utmoſt Diſcouragentent 348. C. 2. 
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of all ſuch Perſons, and the Reſtraining of private Perſons from arreſtin 
. them without a Warrant from a Magiſtrate, would often give them an Op- 
portunity of eſcaping : Ang from the Reaſon of this Caſe it ſeems to follew, 
That the Arreſt of any other Offenders by private Perſons, for Offences in 

like Manner ſcandalous and prejudicial to the Publick, may be juſtified, 
Cromp. 1479, Sec. 21. As to Arreſts of ſuch Offenders by private Perſons, having a 
14 H. 8.16.2. Warrant from a Juſtice of Peace permitted by Law, there is no Doubt but 
that where the Law authorizes Juſtices of Peace to direct their Warrants to 
ſuch Perſons, it doth implicitly authorize the Execution of them by them. 


As to the third general Point of this Chapter, viz. In what Caſes the 
Arreſts of Offenders by private Perſons are rewarded by Law, I ſhall give 
a ſhort Account of the Statutes concerning this Matter, in Relation, 


1. To Robbers in Highways. - 

2. To Counterfeiters and Clippers of the Coin. 
3. To Shoplifters and other Offenders of like Nature. 
4. To Burglars and felonious Breakers of Houſes. 


Seck. 2 2. And firſt, As to Robbers in Highways, it is enacted by 4 & 5 V. 
& M. 8. That whoever ſball apprehend and take one or more Thief or Robber in 
any Highway or Road in England or Wales, and proſecute him or them till be 
or they be convitled of any Robbery, committed in or upon any Highway, Paſ- 
ſage, Field or open Place, ſhall receive from the Sheriff of the County where 
ſuch Robbery and Convittion ſhall be, without paying any Fee for the ſame, 
for every ſuch Offender ſo convicted 40 l. within one Month after ſuch Convic- 
tion and Demand thereof made, by tendring a Certificate to the ſaid Sheriff un- 
der the Hand or Hands of the Judge or Fuſtices before whom ſuch Felon or Fe- 
lons ſhall be convicted; and in Caſe any Diſpute ſhall ariſe, between the Perſons © 
ſo apprehending any the ſaid Thieves and Robbers touching their Right to the ſaid 
Reward, That then the ſaid Judge or Juſtices fo reſpectively certifying, ſhall by 
their ſaid Certificate direct and appoint the ſaid Reward to be paid in ſuch Shares 
and Proportions as to them ſhall ſeem juſt and reaſonable, And if any ſuch She- 
riff ſhall die or be removed before the Expiration of one Month after ſuch Cin- 
vickion and Demand made, That then the next Sheriff ſhall pay the ſame with- 
in one Month after Demand and Certificate brought as aforeſaid : And the be- 
riff making Default in paying the ſaid Sum, ſhall forfeit double as much. 
Sec. 23. And it is farther enacted, That if any Perſon ſhall be killed by 
any ſuch Robber in endeavouring to apprehend, or making Purſuit after him, 
the Executors or Adminiſirators, &c. of ſuch Perſon, ſhall receive 40 l. from 
the Sheriff, &c. apon Certificate delivered under the Hands and Seals of the 
Judge or Juſtices of Aſſize for the County where the Fact was done, or the 
two next Fuſtices of the Peace, of ſuch Perſon being ſo killed, which Cer- 
tificate the ſaid Judge or Fuſlices, upon ſufficient Proof before them made, 
are immediately required to give without Fee or Reward, 
Sect. 24. And it is farther enacted, That every Perſon who ſhall ſo take, 
apprehend, proſecute, or convict ſuch Robber as aforejaid, ſhall have as a 
farther Reward, the Horſe, Furniture, and Arms, Money and other Gecds 
of ſuch Rebber, that ſhall be taken with bim; 25 their Majeſties Right or Title, 
Hodies folitick or Corporate, or the Right or Title thereunto of the Lord of any 
Manor or Franchiſe, or of him or them lending or letting the ſame to Hire to 
any ſuch Robber notwithſlanding : Provided that this ſhall not be extended to 
take away the Right of any Perſon to ſuch Horſes, Furniture and Arms, Mo- 
ney or other Goods, from whom the ſame were before felonioufly taken. 
I | 5" Io. 23 
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Seck. 25, Secondly, As to Counterfeiters and Clippers of the Coin, it is 
enacted by 6.& 7 Gul. 3. 17. That whoever ſball apprehend. any Perſon who 
ſhall counterfeit any of the current Coin of this Realm, or for Lucre clip, waſh, 
file, or otherwiſe diminiſh the ſame, or ſhall cauſe to be brought into the 
Kingdom any clipt, falſe, or counterfeit Coin, and proſecute ſuch Perſon ta 
Conviction, ſhall have from the Sheriff of the County where ſuch Conviction 
ſhall be, forty Pounds upon the Fuage's Certificate, &c. 5 


Sect. 26. Thirdly, As to Shoplifters, &c it is enacted by 10 & 11 V. 3. 
23. That whoſoever ſhall take and proſecute to Convittion, any Perſon who by 
Night or Day ſhall in any Shop, Warehouſe, Coach-houſe or Stable, privately 
and feloniouſly ſteal any Goods, Wares, or Merchandizes, of the Value of 5s. 
(though ſuch Shop, &c. were not broken, and tho no Perſon were in ſuch 
Shop, &c.) or ſhall affiſt, hire, or command any Perſon to commit ſuch Of- 
fence, ſhall bave a Certificate therof Gratis from the Judge or Juſtices, ex- 
preſſing the Pariſh or Place where ſuch Felony was committed ; and if any 
Diſpute ſhall happen about the Right to ſuch Certificate, the Judge or Ju- 
flices ſhall direct and appoint the ſaid Certificate into ſo many Shares, to be 
divided among the Perſons therein concerned, as to the ſaid Judge, &c. ſhall 
ſeem reaſonable, which Certificate (before any Benefit has been made of it) 
may be once aſſigned over, and no more, and the original Proprietor or Aſignee 
ſhall by Virtue thereof be diſcharged from all Pariſh and Ward Offices, with- 
in the Pariſh or Ward wherein the Felony was committed; and the ſaid Cer- 
tificate ſhall be enrolled by the Clerk of the Peace of the County, for the Fee 


Reward, &c. 


Burglary, or the felonious breaking and entering any Houſe in the Day-time, 
and proſecute them to Conviction, fal receive above the Reward given by the 
abovementioned Statute of 10 & 11 W. 3. the Sum of 40 l. within one Month 
after ſuch Conviction; concerning which the ſame Rules in Effect are pre- 
ſcribed, as are provided by the abovementioned Statute of 4 & 5 V. & M. 
8, concerning the Reward of 40 J. to be paid to thoſe who ſhall appre- 
hend a Highwayman, [22] [23] f (= 


— ——— — „„ 


C H A P, XII. 
/ Arreſts by publick Officers. 
A* RESTS of Offenders by publick Officers, are either by Virtue or 


Proceſs from ſome Court of Record, or without ſuch Proceſs, 
Arreſts of this Kind by Virtue of ſuch Proceſs, ſhall be conſidered here- 
after in their proper Place, OY 


Arreſts by publick Officers without ſuch Proceſs, are either 


1. By Watchmen, 
2. By Conſtables. 
3. By Bailiffs of Towns, or 
4. By Juſtices of Peace. . 
a Sec. I, 


of one Shilling : And in Caſe any Perſon bapten to be flain by any ſuch Fe- 
lans by endeavouring to apprehend them, his Executors, &c. ſhall have the like 


Ses. 27. Fourthly, As to Burglars and felonious Breakers of Houſes, it 
is enacted by 5 Anne, 31. That every Perſon who ſhall take any one guilty of 


29 


Seck. 1. But cans 1 conſider the Nature of each of theſe. in parti- 
cular, I ſhall take it for granted; That wherever any ſuch Arreſt may be 
juſtified by a private Perſon, in every ſuch Caſe à fortiori it may be juſti- 
fied by any ſuch Officer. As to Arreſts' by Watchmen, I ſhall firſt pre- 
miſe in what Manner Watch is to be 8 in every Town, and then ſhall 
ſhew the Power of the Watchmen. 

Sef. 2. And firſt, As to the keeping Watch! in every Town, it is en- 
ated by the Statute of Wincheſter, Ch. 4, That from" thenceforth all Towns 

| be hept as it bad been iſed in Times paſſed, That is to wit, from the Day of 
Aſcenſion unto the Day of St. Michael, in every City fix Men fhall keep at 
every Gate, in every Borough twelve Men, in every Town fix or four, ac- 
cording to the Number of Inhabitants of the Town, and ſhall watch the Town 
continually all Night, from the Sun-ſetting to - oo ring. 

Sec. 3. And it is farther enacted by 5 H 3. Ber the Watch to be 
made upon the Sea-Coafts through the Realm, ſtall Fo made by the Number of 
the People in the Places, and in Manner and Form, as they were wont to be 
made in Times paſt, and that in tbe fame Caſe the Statute of Wincheſter be 
obſerved and kept ; and that in the Commiſſions of the Peace this Article be 
put in, That the Fuſtices of Peace have Power thereof to make Inquiry in 

their Seſſions from Time to Time, and to puniſh them which be JA in De- 
Fault after the Tenor of the ſaid Statuts. 
Sec. 4. It hath been reſolved, That a Stranger who is not an Inha- 
« Cro, El. 204. bitant of a Town, 2 cannot be compelled by Virtue of the ſaid Statute of 
1 Winchefter to keep: Watch its it; but it ſeems to be agreeed, That every In- 
o vide Co. habitant is bound to keep it in his Turn, or to find another ſufficient Per- 
Lit. 70.% ſon to keep it for bim; from whence it follows, That he is indictable for 
a Refufal: But it is © not agreed, That he may be committed by the Con- 
ſtable till he conſent to do his Duty. 
2 H. H. P. C. 'Sef.'5. As to the Power of Watchmen, it is farther enacted by PR faid 
96. Statute of Winchefter, Ch. 4. That if any Stranger do paſs by the Watch, he 
all be arreſted until Morning. And if no Suſpicion be found, he ſhall go 
quit ; and if they find Cauſe 0 Hate, they (hall forthwith deliver him to 
the Sheri H, and the Sheriff may receive him without Damage, and ſhall keep 
him ſafely until he be acquitted in due Manner. And if they will not obey the 
Arreſt, they ſhall levy Hue and Cry upon them, and ſuch as keep the Town 
Hall follow with Hue and Cry with all the Town and the Towns near, and jo 
Hue and Cry ſhall be made from Town to Toten, until that they be taken, 
and delivered to the Sheriff as before is faid : And for the Arreſtments of 


ſuch Strangers none ſhall be puniſhed. 
Sec. 6 It is holden, That this Statute was 1 in Affirmance of the 


Poph. 208. 

2 75 Common Law, and chat every private Perſon may by the Common Law 
0 arreſt any ſuſpicious Night-walker; and detain. him till he give a good Ac- 
count of himſelf, as hath been more fully ſhewn in the precedent Chap- 


ter, Section 20. 


| Secondly, * to uch Arreſts by Conſtaties, I hall endeavour to. ſhew, 


© Cro.El. 204. 


1, How far they may be juſtified by their own © Ae 
2, How far by Virtue of 6 Warrant from a Juſtice of Feace. 


Sef. 7. And firſt, as to the juſtifying of ſuch: Arreſts by the Conſtable's 
own Authority ; it ſeems difficult to find any Cale, alicia. a Conſtable 
is impowered to arreſt a Man for a Felony committed or attempted, in 


which a private Perſon might not as well be juſtified in doipg it: But the 
chief 
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chief Difference between the Power and Duty of a Conſtable and a pri- 

vate Perſon, in Reſpect of ſach Arreſts, ſeems to be this, That the a former , 8 
has the greater Authority to demand the Aſſiſtance of others, and is liable Lamb. 8 


to the ſcverer Fine for any Neglect of this Kind, and has no ſure Way to fable, 12. 
diſcharge himſelf of the Arreſt of any Perſon apprehended by him for Fe- 


amined, as ſhall be more fully ſhewn in the 16th Chapter; whereas a pri- ay B. C. gt. 


vate Perſon having made ſuch an Arreſt, needs only to deliver his Priſoner io E. 4. 17 b. 
into the Hands of the Conſtable. | ; . H. P. C. 

Ses. 8. But it is ſaid, That a Conſtable hath Authority not only tos“ 

arreſt thoſe whom he ſhall ſee actually engaged in an Affray, but alſo 

to detain them till they find Sureties of the Peace, as hath been more ful- 

ly ſhewn in the © firſt Book; whereas a private Perſon ſeems to have « Cb. 63. 

no other Power in a bare Affray, not attended with the Danger of Life, Se. 14, 17. 

but only to ſtay the Affrayers till the Heat be over, and then deliver « B 1. ch, 63. 

them to the Conſtable, and alſo to ſtop thoſe whom he ſhall ſee coming #8. 11, 12. 

to join either Party: But it is difficult to find any Inſtance wherein a 

Conſtable hath any greater Power than a private Perſon : over a Breach 

of the Peace out of bis View; and it ſeems clear, That he cannot juſti- 

fy an Arreſt for any ſuch Offence, without a Warrant from a Juſtice of 

Peace, &c. 91 | ; 1 5 

Sef#. 9. As to the juſtifying ſuch Arreſts by Conſtables, by Virtue of + 

a Warrant from a Juſtice of Peace, it ſeems © clear, That ſuch an Arreſt * Dy. 244. 

unlawfully made by a Conſtable without a Warrant; cannot be made 1 TY 

by a Warrant taken out afterwards alſo it hath been * holden, Crompt. i. 

hat if a Conſtable, after he bath arreſted the Party by Force of any *. 

ſuch Warrant, ſuffer him to go at large, upon his Promiſe to come again Dal. . 

at ſuch a Time and find Sureties, he cannot afterwards arreſt him by fol. 338. 

Force of the ſame Warrant: However, if the Party return and put him- in 2 4 

ſelf again under the Cuſtody of the Conſtable, it ſeems; that it may be Dalt. ch. 117. 

probably argued, That the Conſtable may lawfully detain him; and bring 13 E. 4. 9. a 

him before the Juſtice in Purſuance of the Warrant; for if a Perſon 

taken by Virtue of a civil Proceſs, and voluntarily ſuffered by the Sheriff 

to eſcape, may afterwards upon his Return to the Priſon be kept by the 

Sheriff by Virtue of the ſame Proceſs, unleſs the Plaintiff rather chuſe to 

take Advantage of the Eſcape againſt the Sheriff; ſurely a fortiori upon an 

Arreſt for a Crime, in which Caſe it is to be preſumed, That the Publick 

Good requires that the Party be brought to Juſtice, it ſhall likewiſe be law- 

ful to detain a Perſon returning to the Officer after ſuch an Eſcape : How- 

ever as the Law ſeems 5 not to be ſettled in Relation to ſuch an Eſcape af- * See t Danr. 

ter an Arreſt by Virtue of a civil Proceſs ; ſo neither doth it ſeem to be clear Abe. 533: 

in Relation to an Eſcape after an Arreſt by Force of ſuch a Warrant from a pi. Tr 

Juſtice of Peace. = | . Hob. 202, 
Sec. 10. But it ſeems clear, That a Conſtable cannot juſtify any Ar- 3 3 

reſt by b Force of a Warrant from a Juſtice of Peace, which expreſly ap- 2 Keb. 206. 

pears in the Face of it, to be for an Offence whereof a Juſtice of Peace e Ire 

hath no Juriſdiction, or to bring the! Party before him at a Place out of 148. 8 

the County for Which he is a Juſtice, But it ſeems, That he both may * Crompt. 

and ought to execute a general Warrant to bring a Perſon before a Juſtice '#? * 

of Peace, to anſwer ſuch Matters as ſhall be objected againſt him on the 8 

Part of the King; for that the Officer ought to preſume, That the Juſtice 117. Sy 

hath a Jutiſdiction of the Matter, which he takes * Conuſance of, unleſs 1 H. H. P. C. 

the contrary appear; and it may often endanger the Eſcape of the Party to 3H H. po 


Vor. II. * | make 111. | 


IB 4540 
— 3 a : ? 3 H. 7. 1. . 
lony, without bringing him before a Juftice of Peace in order to be ex- 2K. 1 18. 


* 


* 


K 1 


Bro. Fax tience; and fince in the very ſame © Report in which this Rule is laid 


10 H. 7. 17. the Caſe of an Arreft by Force of a Warrant from a Juſtice of Peace, but 
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Dalt, ch. 117. make known the Crime he is accuſed of. But it ſeems to be very queſtion- 
oy & 147» able, Whether a Conſtable can juſtify the Execution of a general Warrant 
1 H. H. p. C. to ſearch for Felons or ſtolen Goods, becauſe ſuch Warrant ſeems to be il- 
577. pc legal in the very Face of it; for that it would be extremely hard to leave it 
1 118 to the Diſcretion of a common Officer to arreſt what Perſons, and ſearch 
Cro. Jac. 81. what Houſes he thinks fit: And if a Juſtice cannot legally grant a blank 
me 93. Warrant for the Arreſt of a ſingle Perſon, leaving it to the Party to fill it 
ne up, ſurely he cannot grant ſuch a general Warrant, which might have the 
cedent of this Effect of an Hundred blank Warrants. 5 „ | 
I — Sef. 11. Yet perhaps it is the better Opinion at this Day, That any 
55 U 1 Conſtable, or even private Perſon, to whom a Warrant ſhall be directed 
Crompt. 147, from a Juſtice of Peace to arreſt a particular Perſon for Felony, or any 
148. other Miſdemeanor within his Juriſdiction, may lawfully execute it, 
= wp whether the Perfon mentioned in it be in Truth guilty or innocent, and 
14 H. 8. 16. whether he were before indicted of the ſame Offence or not, and whether 
33 12. any Felony were in Truth committed or not; for however the Juſtice him- 
Cour. © Thi ſelf may be puniſhable for granting ſuch a Warrant without ſufficient 
177. Grounds, it is reaſonable that he alone be anſwerable for it, and not the 
I. F. C 93, Officer, who is not to examine or diſpute the Reaſonableneſs of his Pro- 
a ceeding ; and therefore it ſeems that the old Books, (cited in the forego- 
ing Chapter, Sect. 15, 16.) which ſay generally, That no one can juſti- 
fy an Arreſt upon a Suſpicion of Felony, unleſs he himſelf ſuſpect the 
Party, and unleſs the Felony were in Truth committed, ought to be in- 
tended only of Arreſts made by a Perſon of his own Head, or in Obe- 
dience to the Command of a Conſtable, or other ſuch like miniſterial 
Officer, and not of ſuch as are made in Purſuance of the Warrant of a 
Date. ch. 118, Juſtice of Peace; for inaſmuch as it ſeems to have been the conſtant and 
121. allowed Practice of late, to make out Warrants on the Suſpicion of Fe- 
6 Mod. 179- lony, before any Indictment hath been found againſt the Perſon ſuſpected; 
key Sy 1 75 and the ſame ſeems to be countenanced by 1 & 2 Ph. & Mar. 13. and 
2 & 3 Ph. & Mar. 10. which direct in what Manner Perſons brought 
before Juſtices of Peace upon Suſpicion, ſhall be examined in order to their 
4 Joſt. 177. being committed or bailed ; and ſince the ancient * Opinion, That a Ju- 
14H. 3.10. ſtice of Peace cannot make out a Warrant againſt a Man for Felony, who 


dey Þ 8. 18. has not been indicted before, hath been b contradicted by conſtant Expe- 


3 down, That a Juſtice of Peace, cannot make a Warrant againſt a Perſon 
42 H. 7. 3. pl. who bas not been indicted; it ſeems nevertheleſs to be agreed, That ſuch 
4 Ne '- a Warrant is a good Juſtification for the Officer; and fince none of the“ 
5H. 7.4.5. Books cited by Sir Edward Coke to maintain the contrary. Opinion, mention 


Ng generally relate only to Arreſts by private Perſons cf their own Authority, 
$E. 4. 3. b. or by the Command of a Conſtable ; and ſince too, the © Caſe, which is 
93:4 26 b. fulleſt to the Purpoſe, wherein it is reſolved, That an Arreſt of a Perſon by 
17 2 2 2 the Command of a Biſhop for ſaying, That he was not bound to pay 
13E. 4. 9. a. Tithes, could not be juſtified by Force of the * Statute, which authorized 
2 Biſhops to arreſt Perſons for Hereſy, for which this Reaſon is given among 
Dyer 236. others, That the Bifhop himſelf could not juſtify ſuch an Arreſt, and 
746: H. 7: 17- conſequently could not authorize another to make it; it may be anſwered, 
nene. That the Reſolution in that Caſe doth not wholly depend upon this Rea- 

ſon, but rather perhaps upon theſe, that the Biſhop's Command was by Pa- 

rol only, and not by Writing, and that the Statute gave him no Juriſ- 

diction over Points not Heretical ; and that the Power of Impriſoning 


Perſens 


Perſons for mere Matters of Opinion ought to be ſtrictly conſtrued : And 
farther, ſince the Perſon injured by an Arreſt on a Juſtice's Warrant, hath Cro. El. 130. 
a good Action againſt the Juſtice who granted it, if he did it maliciouſly ond 
of his own Head, in order to oppreſs or defame the Party without any 
probable Ground of Suſpicion, and therefore there is no Neceſſity of gi- 
ving a farther Remedy againſt the Officer who obeys the Warrant : And far- 
ther, ſince it is in general a great Diſcouragement to Officers, to ſubject them 
to Actions for endeavouring to ſerve the Publick, by paying Obedience to 
the Precepts of thoſe whoſe Officers they are ; it would certainly be very 
difficult at this Dry to maintain an Action againſt them for any Arreſt of 
this Kind, unleſs the Warrant appear to be for a Matter whereof the Ju- 
ſtice has no juriſdiction. It ſeems indeed to be holden in Broucher's Caſe Cro. Jac: 81. 
in Croke's ſecond Report, That where an Officer arreſts a Man by Force of 
a Warrant from a Magiſtrate, pro certis Cauſis, without ſhewing any Cauſe 
n particular, he cannot juſtify himſelf in an Action brought againſt him 
for ſuch Arreſt, without ſetting forth the particular Cauſe in his Plea ; and 
yet in this very Report it ſeems to be allowed, That ſuch a general Warrant 
is good; and if ſo, it ſeems ſtrange, That the Officer ſhould not be juſtified 
by ſetting forth the Truth of his Caſe; fince if there were no good Cauſe 
to juſtify the Granting of the Warrant, the Magiſtrate ought to anſwer for 
it, not the Officer. [fz] | | | 
Sect. 12. Thirdly, As to ſuch Arreſts by Bailiffs of Towns, it is enact- 
ed by the abovementioned Statute of VMincheſter, Ch. 4. That in great Towns 
being walled, The Gates ſhall be cloſed from the Sun-ſetting until the Sun-riſing, 
and that no Man do lodge in the Suburbs, nor in any Place out of the Town, 
from nine of the Clock until Day, without his Hoſt wwill anſwer for him : And 
the Bailiffs of Towns every Week, or at the leaſt every fifteenth Day, ſhall make 
Inquiry of all Perſons being lodged in the Suburbs, or in foreign Places of the 
Towns ; and if they do find any that have lodged or received any Strangers or 
ſuſpicious Perſons againſt the Peace, the Bailiffs ſhall do Right therein. And 
ſurely it cannot be doubted, but that by Force hereof ſuch Bailiffs may 
lawfully arreſt and detain any ſuch Stranger, being found under proba- 
ble Circumſtances of Suſpicion, till he ſhall give a good Account of him- 
Sect. 13. Fourthly, As to ſuch Arreſts by Juſtices of Peace, I ſhall 
firſt take it for granted, That where-ever an Arreſt of this Kind by 
a private Perſon, or inferior Officer acting of their own Authority, is H. P. C. gz; 
either permitted or injoined by the Law, in every ſuch Caſe, a fortrort, 
ſuch an Arreſt by a Juſtice of Peace in Perſon, is alſo permitted or in- 
joined, | 
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Arreſts by the Command of Juſtices of Peace, as ſuch, are either, 


5 By Parol. 
2. By Warrant. 


Sef. 14. And firſt, As to ſuch Arreſts by Parol, it ſeems, That any 
ſuch Juſtice may lawfully, by Word of Mouth, authorize any one to arreſt 
another, who ſhall be guilty of any actual Breach of the Peace in his Pre- Dalt. e. 117. 
ſence, or ſhall be engaged in a Riot in his Abſence, as hath been more 


fully ſhewn in the firſt Book, Ch. 65. Se. 16. [25] 


As 
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” As to ſuch Arreſts by the Warrant ok, Jaſtice of Peace, I ſhall endeavour 
Io | to ſhew, . | 


1. In what Caſes a Warrant for ſuch an Arreſt may lawfully be made 
by ſuch a Juſtice, 

2. In what Form it ought to be made, 

3. How it is to be executed. 


As to the firſt Point, I ſhall confider, 


1. For what Offences ſuch a Warrant may be granted. 
2. Upon what Evidence, 


Sec. 15, And firſt, as to the Offences for which ſuch a Warrant may 
be granted, there ſeems to be no Doubt, but that it may be lawfully 
granted by any Juſtice of Peace for Treaſon, Felony or Præmunire, or 

Supra ch. 8. any other Offence againſt the Peace, as hath been more fully ſhewn in 
ſect. 33, 34. the Chapter concerning Juſtices of Peace: Alſo it ſeems clear, That where- 
ever a Statute gives to any one Juſtice of Peace a Juriſdiction over any 
Dalt. ch. 117, Offence, or a Power to require any Perſon to do a certain Thing ordain- 
12 Co. 130, ed by ſuch Statute, it impliedly gives a Power to every ſuch Juſtice to 
18 make out a Warrant to bring before him any Perſon accuſed of ſuch Of- 
fence, or compellable to do the Thing ordained by ſuch Statüte; for it 
cannot but be intended, that a Statute giving a Perſon Juriſdiction over 
an Offence, doth mean alſo to give him the Power incident to all Courts, 
of compelling the Party to come before him. And it would be to little 
Purpoſe to authorize a Man to require another to do a Thing, if it were 
to be underſtood that the Perſon authorized had no Power to compel the 
Party to come before bim, VVV 
Sect. 16. But it ſeems, That anciently no one Juſtice of Peace could 
Dult. ch. 115. legally make out a Warrant for an Offence againſt a penal Statute, or other 
Bro. Peace, 6. Miſdemeanor, cognizable only by a Seſſions of two or more Juſtices ; for 
that one fingle Juſtice of Peace hath no Juriſdiction of ſuch Offence, 
and regularly thoſe only who have Juriſdiction over a Cauſe can a- 
ward Proceſs concerning it. Yet the long, conſtant, univerſal and uncon- 
trolled Practice of Juſtices of Peace ſeems to have altered the Law in this 
Particular, and to have given them an Authority in Relation to fuch Arreſts, 
not now to be diſputed, n 
II. P. C 93. Sec. 17. But I do not find any good Authority, That a Juſtice can ju- 
4 Inſt. 177. b. ſtify ſending a general Warrant to ſearch all ſuſpected Houſes in general for 
ſtolen Goods, as hath been more fully ſhewn, Se#. 10. [26] D 

Seck. 18. Secondly, As to the Evidence on which ſuch a Warrant is 

to be granted, it ſeems probable, That the Practice of Juſtices of Peace 

2 H. H. P. C. in Relation to this Matter alſo, is now become a Law, and that any Ju- 
108, 109. ſtice of Peace may juſtify the Graming of a Warrant for the Arreſt of 
8 any Perſon upon ſtrong Grounds of Suſpicion for a Felony or other Miſ- 
117, demeanor, before any Indictment hath been found againſt him. Yet in- 
"4 14 H. 8. aſmuch as Juſtices of Peace claim this Power rather by Connivance, than 
8 any expreſs Warrant of Law, and ſince the undue Execution of it may 
prove ſo highly prejudicial to the Reputation as well as the Liberty of 

the Party, a Juſtice of Peace cannot well be too tender in his Proceed- 

ings of this Kind, and ſeems to be puniſhable not only at the Suit of the 

King, but alſo of the Party grieved ; if he grant any ſuch Warrant 

EY groundleſly 


6 Mod. 179. 


Chap. 13. | Of Arrest by publick Officers. 85 


groundleſly and maliciouſly; without ſuch a probable Cauſe, as might in- Cro. El. 135 
duce a candid and impartial Man to ſuſpect the Party to be guilty. 1 Leon. 187. 
Sect. 19. And ſince both Coke and Hale ſeem to diſapprove of ſuch 4 Toft. 277. 
Warrants u upon Suſpicion, and the old Books ſeem generally to — P. 8 93. 
diſallow all Arreſts for the Suſpicion of Felony made by any other Per- IN IS 
fon whatſoever, except the very Perſon who hath the Suſpicion ; it is cer- 15. 
tainly a ſafe Way of Proceeding for him, who hath the Suſpicion, to make | 
the Arreſt in his proper Perſon, and to get a Warrant from a Juſtice of 
Peace to the Conſtable to keep the Peace, [27] | „„ 
Sect. 20. And perhaps there may be this Difference between the War- 
rant of a Juſtice of Peace, for ſuch Cauſes which he has not Authority 
to hear and determine as judge without the Concurrence of others, and 
ſuch Warrant for an Offence which he may ſo determine, without the 
Concurrence of any other: That in the former Caſe, inaſmuch as he ra- Cro. El. 130. 
ther proceeds ininiſterially than judicially, if he act eorruptly, he is liable Lon. 187. 


to an Action at the Suit of the Party, as well as to an Information at the 1 
1 v. T. 


Suit of the King: But in the latter Caſe he is puniſhable only at the Suit 1% M760 


of the King, for that regularly no Man is liable to an Action for what he Carth. 492. 
doth as Judge. 


As to the ſecond Point, viz. In what Form ſuch a Warrant is to be 
made; I ſhall lay down the following Rules: 


Sec. 21, I. That * it ought to be under the Hand and Seal of the, H. pc. 
Juſtice who makes it out, | 8 1 


Seck. 22. II. That it ® ought to ſet forth the Year and Day wherein it : H. H. P. c. 


is made, That in an Action brought upon an Arreſt made by Virtue of it, Pat. cap. 
it may appear to have been prior to ſuch Arreſt, %%% 

Seck. 23. III. That it is © ſafe, but perhaps not neceſſary, in the Body 1 * 6. 
of the Warrant to ſhew the Place where it was made; yet it ſeems ne- b Pal. cap. 
ceſſary to ſet forth the County in the Margin at leaſt, if it be not ſet forth 117. 


y | | See the Prece. 
in the Body. dents in Dalt. 


Sect. 24. IV. That it may be made eithet in the Name of the King, cap. 121. 
or of the Juſtice himſelf, as appears from the Precedents above referred to. Pal. cap. 
Seck. 25. V. * That if it be for the Peace or Good Behaviour, it is ad- Lamb. 85,86. 
viſeable to ſet forth the ſpecial Cauſe upon which it is granted; but if it Crompt. 147, 
be for Treaſon or Felony; or other Offence of an enormous Nature, it is HE 1 
ſaid, That it is not neceſſary to ſet it forth; and it ſeems to be rather Supra — 5 
diſcretionary, tha n neceſſary to ſet it forth in any Caſe. . H. P. C. 
Seck. 20. VI. © That ſuch a Warrant may be either general, to bring , — ci. 
the Party before any Juſtice of Peace of the County, or ſpecial, to bring 117. 
him before the Juſtice only who granted it, * 
Se, 27, VII. That it may be directed to the Sheriff, Bailiff, Conſta- 2 59. b. 
ble, or to any indifferent Perſon by Name, who is no Officer; for that Bro. Peace, 9. 
the Juſtice may authorize any one to be his Officer, whom he pleaſes to I” I 
make ſuch, yet it is moſt adviſeable to direct it to the Conſtable of the Cromp. 147. 


Precin@ wherein it is to be executed; 5 for that no other Conſtable, and Ag 8. he 
1 * Ea 3 Ll 


a fortiori no private Perſon, is compellable to ſerve it. Salk. 176. 
E Salk. 176. 
As to the third Point, viz. In what Manner ſuch Warrant is to be exe- H- H. P. C. 
: | 582. 
cuted, I ſhall lay down the following Rules : 2 H. H. P. C. 
ö 110. 


Sec. 28. I. That a Bailiff, or a Conſtable, if they be ſworn and 
commonly known to be Officers, and act within their own Precincts, 
Vo. II. 2 need 


2 
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86 I) here Doors may be brolem vpen, &c: : Book II. 


8B. 4. 14. » ea not ſhew theit Warrant to the Party, notwithſtanding he demand the 
60. 4 Sight of It; but that theſe and all other Perſons whatſoever making an 
9 Co. 85. Aveſt ought to . the Party with the Subſtance of theit Warrants 
1 H. H. P. C. and that all private erſons to whom ſuch Watrants ſhall be directed, and 
5 f H. P. C. even Officers, if they be pot ſworn and commonly known, and even theſe, 
116. it they act out of their own Precinets muſt ſhew their Warrants, if demanded, 
28 
Wa 0 2 29. II. That the Sheriff haviog ſuch Warrane directed to him, J 
8E, 4. 14. a. may authorize others to execute it; but that every other Perſon to whom 
it is directed, muſt perſonally execute it; ay it ſeems, 11 any one 
may lawfully affiſt him. 
Carth. 508. Oe, 30. III. That if a Warrant be nenetally directed to all Conſta- 
Salk. 176. hles, no one can execute it out of his own Precinct; but if it be directed 
55 "ck an to a particular Conſtable by Name, he may execute it any where with- 
2H. H.P.C. in the N of the Juſtice. | 


110. 
Ld. Raym, | 
546. | 


C HAP. XIV. 


Where Doors may be broken open in Order 70 male an 
e 


Sect. 1. X ND now I am to: conſider in what Caſes it is lawful to 

break open Doors, in Order to. apprehend Offenders ; 

| ad to this Purpoſe I ſhall premiſe, That the Law doth never allow of 

a27 Al. 35. ſuch * Extremities but in Caſes of Neceſſity; and therefore, That no one 

+ lo 01,02, can juſtify the Breaking open another's Doors to make an Arreſt, unleſs 

Dal. cap. 78. he firſt ſignify to thoſe in the Houſe the Cauſe of his Coping and re- 

H. H. P. C. queſt them to give him Admittance. 

H. wth * Seck. 2. But where a Perſon authorized to arreſt aber who is ſhel- 

Fitz. Execu- tered in a Houſe, is denied quietly to enter into it, in Order to take him; 

tion, 25. 2. jt ſeems generally to be agreed, That he 7 juſtify Breaking open the 
| Doors in the following Inſtances. 

1 Sect. 3. I. Upon a * Capias grounded on an Indictment for any Crime 
1 Pf * whatſoever, or upon a © Capras from the © King's Bench or Chancery, to 
4 Inſt. 131. compel a Man to find Sureties for the Peace or Good Behaviour, or even 
7 nag * upon a Warrant from a Juſtice of Peace for ſuch Purpoſe. 

a Dalt. cap. 78. Sect. 4. II. Upon a * Capias utlagatum, or Lowes "ad fine, in any 
* VI Action whatſoever. 

668. Sec. 5. III. Upon. the f Warrant of a Juſtice of 3 for the Levy- 
Cro. El. 908. ing of a Forfeiture in Execution ef a Judgment or Conviction for it 
Do >a 58. grounded on any Statute which gives the Whole, or but Part of ſuch 
12 Jones 233, Forfeiture to the King, and authorizes the Juſtice of Peace to give ſuch 
234. Judgment or Conviction for it. 

s Dalt. cap. Sec. 6. IV. Where a * forcible Entry or Detainer is either found by 
22 and 78. Inquiſition before Juſtices of Peace, or appears upon their View. 
F 7. V. * Where one known to have committed a Treaſon or Fe- 
2H. Hl. P. c. lony, or to | have give another a dangerous Wound, is purſued either 
588, 589- with or without a Warrant, by a Conſtable or private Perſon : But where 
Dal. a. one lies under a probable Suſpicion only, and is not indicted, it ſeems the 


13 E. 4.9.2. 
13 E. 3. 7. b. 4 | better 


Chap. 15. | Of Bail. | 65 


better = Opinion at this Day, That no one can juſtify the Breaking open »H. P. C. gr. 
Doors in Order to apprehend him. [29] 5 Int. 112. 
Sect. 8, VI. Where an * Affray is made in a Houſe in the View or 2 13K. 4 
Hearing of a Conſtable; or where thoſe who have made an Affray in Bro. Coron, 
his Preſence fly to a Houle, and are immediately purſued by him, and he ry 25 8. 
is not ſuffered to enter; in Order to ſuppreſs the Affray in the firſt Caſe, Fitz, Balle. 
or to apprehend the Affrayers in either Caſe. | H.P. 134; 
Seck. 9. VII. Wherever a © Perſon is lawfully arreſted for any Cauſe 2 H. H. p. C. 
and afterwards eſcapes, and ſhelters him in a Houſe, 55 
Sect. 10. Alſo it is enacted by 3 & 4 Fac. 1. Par. 3 5. That upon binge 175 . 
any lawful Writ, Warrant or Proceſs awarded to any Sheriff or other Of- Bro. Fane? l 
 ficer, for the Ti aking of any Popiſh Recuſant, landing excommunicated for Impriſon- 
fuch Recuſancy, it ſhall be lawful, if need be, to break open any Houſe, 6 7+ ko 171 
Sec. 113. But it hath been reſolved, That where Juſtices of Peace are, 174. * 
but Virtue of a Statute, authorized to require Perſons to come before them, r 
to take certain Oaths preſcribed by ſuch Statute, the Officer cannot law- Sal. 79. 
fully break open the Doors of the Perſons who ſhall be named in any 
Warrant made in Purſuance of ſuch Statute, in order to be brought be- 
fore the Juſtices to take ſuch Oath, becauſe ſuch Warrant is not ground- 
ed on a precedent Offence ; neither doth it appear, That the Party 
either is or will be guilty of any : But it ſeems clear, That if an Officer 
enter into any Houſe to ſerve any ſuch Warrant, and the Doors of the 
Houſe be locked upon him, being in ſuch Houſe, he or his Friends may 
juſtify Breaking them open, in Order to regain his Liberty; for that even, _ 
in the Execution of civil Proceſs, the Law allows of the Breaking open Zalm. £6, 58, 


. . 5 G x . y 
Doors in the like Circumſtances, JO = 55s 


CHAP. XV, 
Of Bail. 


Sec. 1. A ND now Il am to conſider in what Manner, and in what 

| Caſes Offenders are to be bailed; as to which it is to be 
obſerved, That wherever a Perſon is brought before a Juſtice of Peace H. P. C. 98. 
upon an Accuſation of Treaſon or Felony, he muſt be either bailed or 14 Irs! 
committed, unleſs it manifeſtly appear that no ſuch Crime was committed, 18 18 
or that the Cauſe for which alone the Party was ſuſpected, was totally 
groundleſs; in which Caſes only it is lawful to diſcharge him without 


Bail. 


For the better Underſtanding of the Nature of Bail, I ſhall conſider the 
| following Points: 


1. The Nature of Bail and Mainprize in general. 

2. What ſhall be ſaid to be ſufhcient Bail. 

3. The Offence of taking inſufficient Bail, 

4. The Offence of granting it where it ought to be denied, 


5. The 


5. The Offence of denying, delaying or obſtruèting it where it ought 


+2 Hl. H F. C. to be granted. 


124. 6. In what Caſes it is grantable. 

Dale. cap. 7. In what Form it 1s to be taken, 
1 1 8. What ſhall forfeit the Recognizance. 
4Inſt. 180. 


bn Ric. 3. 3. And firſt, As to the Nature of Bail and Mainprize in general, I ſhall en- 
1 el | 18 deayour to ſhew, | 
Mar. 13. | 

H P. C. 96. 1. In what Reſpects they agree. 


Dalt. cap. 114. . 
44 La. 175 2. In what they differ. 


180. | | | 
* Fitz. Main- Fee, - As to the firſt Particular it ſeems, That the Words Bail and 


N. . Mainpriſe, are often uſed promiſcuouſly in our * Law-Books and Acts of 
price, = 4 Parliament, as ſignifying one and the ſame Thing ; and it 1s © certain, 
Maiopriſe, That Bail and Mainpriſe agree in this Notion, that they ſave a Man 
Cb. 3. and the from Impriſonment in the common Gao], by his Friends undertaking for 
Books cited him before certain Perſons for that Purpoſe authorized, that he ſhall ap- 


ander Letters i EE > . Io 5 
f. g. h. ar at a certain Day, and anſwer the Crime with which he is charged, 


_ 4 H. 6. and be juſtified by Law. | ny | 

4p 4 Ses. 3. As to the ſecond Particular, The chief, if not the * only, 
pl. 3. Difference between Bail and Mainpriſe ſeems to be this, That a Man's 
ee Mainpernors are barely his Sureties, and cannot juſtify the Detaining 
2H.H.P.C. or Impriſoning of him themſelves, in Order to ſecure his Appearance: 
E But that a Man's Bail are looked upon as his * Gaolers of his own choo- 
Fitz eg ſing, and that the? Perſon bailed is in the Eye of the Law, for many 
priſe, 12, 13, Purpoſes, eſteemed to be as much in the Priſon of the Court by which 
+5 3.C.64D. he is bailed, as if he were in the actual Cuſtody of the proper Gaoler. 
26. Þ* But I do not find this Point clearly ſettled in Relation to any other Court 


22 H. 6. 59. beſides the King's Bench, as hath been more fully ſhewn Ch. 6, Sed, 4. 

- 15 6 27. However it ſeems certain in every Bailment, That if the Party bailed be 
. © Þ ſuſpected by his Bail as likely to deceive them, he may be detained by 

32 H. 6. 4. them, and enforced to appear according to the Condition of the Recogni- 

3 ch. 6. Zance, or may be brought by them before the Juſtice of Peace, by whom 

ſect. 4. he ſhall be com mitted, unleſs he find new Sureties. | 

Fitz. Main- Secz. 4. As to the ſecond Point, viz. What ſhall be ſaid to be ſufh- 


riſe, 12, 13. „ _ 0 
— bg cient Bail, it ſeems to be * agreed, That no Perſon ought in any Caſe to 


* Main- be bailed for Felony by leſs than two; and it is ſaid to be the Practice of 
H. C. the King's Bench, not to admit any Perſon to Bail upon a Habeas Corpus 
127. on a Commitment for Treaſon or Felony without four Sureties : Alſo * it 
H. F. C. 96. ſcems to have been anciently an eſtabliſhed Rule, That none under the 


1 Degree of Subſidy-men, ſhould be admitted to bail any Perſon for a ca- 


125. pital Crime: But the Manner of granting Taxes by Way of Subſidy ha- 
.. P. C. 97. vipg been of late for many Years diſuſed, this Rule at preſent ſeems to 


Dal ca : | . . 
SeeroC 10. be of little Uſe: But the only ſure Way cf proceeding in this Caſe, is 


i Style's Prac- to take Care that every one of the Bail be of Ability ſufficient to anſwer 


ropes. the Sum in which they are bound, which“ ought never to be leſs than 
= Dalt. cap. forty Pounds for a capital Ciime, but may be as much higher as the Ju- 


2 2 ſtices in Diſcretion ſhall think fit to require, upon Conſideration of the 
ak. cap. Ability and Quality of the Priſoner, and the Nature of the Offence : 
„„ 3 ſhall ſeem doubtful, whether the Perſons who offer themſelves 
2 3 to be Sureties, be able to anſwer ſuch Sum; it is ſaid, That the Perſon 
114. who is to take the Bail, may examine them on their Oaths concerning 
Lo 42 their Sufficiency: And if a Perſon who has Power to take Bail be ſo far im- 

— | poſed 


77 ;. 


n 
n 
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poſed upon as to ſuffer a Priſoner to be bailed by ſüfficient Perſons; it is Y 
| ſaid, That either he, or any other Perſon who hath Power to bail him, i C. 96. 
may require the Party to find better Sureties, and to enter into a new Re- Tire 8 
cognizance with them, and may commit him on his Nefüſal, for that in 
ſufficient Sureties are as no Sureties; | 13 
Seti. 5. But Juſtices mult take Care, That under Pretence of demand- 
ing ſufficient Surety, they do not make fo exceſſive a Demand, as in effect 
amounts to a Denial of Bail; for this is looked on as a great Grievance, 
and is complained of as ſuch by 1 W. & M. Sell. 2. by which it is declared, 
That Exceſſive Bail ought not to be required, © | | 
Se&. b. As to the third Point, vis. the Offence of taking inſufficient 
Bail, it ſeems clear; That whereever a Sheriff, in Purſuance of the Statute 
of Weſtminſter, cap. 15. Or Juſtices of Peace in Purſuauce of the ſubſe- 
quent Statutes, grounded on the ſaid Statute of Meſiminſter 1. and ſet forth 
more at large in the following Part of this Chapter, ſhall admit any Per- 
ſon to bail for Felony, with inſufficient Sureties, who ſhall not afterwards 
appear according to the Condition of the Recogaizance, the Juſtices of Aſ- 
fiſe may, by Force of 27 Ed. 1. chap, 3. commonly called the Statute e, 
nibus levatis, impoſe ſuch Fine on ſuch Sheriff or Juſtices of Peace, as to Maghy 
ſuch Juſtices of Aſſiſe in their Diſcretion ſhall ſeem proper. But if. a Pri— 10, 11, &c. 
ſoner, who is bailed by inſufficient Sureties, do appear according to the Con- AN. 14. 
dition of the Recognizance, it ſeems that thoſe who admitted him to bail ** 
are ſafe, inaſmuch as the End of the Law is anſwered, and the Appearance NT 
of the Priſoner as effectually procured by ſuch Sureties, as if they had been 
never ſo ſufficient, | 5 ; | 
Sec. 7. As to the fourth Point, vis, The Offence of granting Bail | 
where it ought to be denied : There is no Doubt but that the Bailing of g. P. C. ;; F. 
a Perſon who is not bailiable by Law, is puniſhable either at Common 57.4. 
Law, as a negligent Eſcape, as ſhall be more fully ſhewn in the Chapter pf 8 3. 39. 
concerning Eſcapes, or as an Offence againſt the ſeveral Statutes concern- Fitz Efcape.4. 


ing Bail. . ; 23 
Seck. 8. And firſt it is enacted by the Statute of Veſiminſter 1. 1 5. That 113. 


if the Sheriff, or any ot ber, let any go at large by Surety, that is not reple- 1 H. H. P. C. 
wiſable, if he be Sheriff, or Constable, or any other Bailiff of Fee, which 59% 597. 
hath keeping of Priſons, and be thereof attainted, he ſhall loſe his Fee and 

Office for ever. And if the Under-Sheriff, Conſtable, or Bailiff of ſuch as 

have Fee for keeping of Priſons, do it contrary to the Will of his Lord, or 

any other Bailiff being not of Fee, they ſhall have three Tears Impriſonment, 

and make Fine at the King's Pleaſure. | | 

Sect. 9. Alſo it is enacted by 27 Ed. 1. commonly called the Statute de 

finibus levatis, cap. 3. That the Juſtices aſſigned to take Aſſiſes, &c. when they ige  _ 
deliver the Goods, &c. ſhall inquire if Sheriffs, or any other, have let out by Chap. ii 
Replevin Priſons not repleviſable, or have offended in any Thing contrary to Sect. 11, 12, 
the Form of the ſaid Statute of Weſtminſter 1. and whom they ſhall find 55 

Guilty they ſhall cbaſten and puniſb in all Things, according to the Form of 8 
the ſaid Statute. | | = 
Sect. 10. And it is farther enacted by 4 Ed. 3. 2. That af the Time of the | 
Aſſignment of Keepers of the Peace, Mention ſhall be made, That ſuch as ſhall 

be indifted, or taken by them, ſhall not be let to Mainpriſe by the Sheriffs, nor 

by none other Miniſters, if they be not mainpernable by Law; nor that none who 

are indicted ſhall be delivered but by the Common Law, And that the Juſtices Vide ſupra, 
aſſigned to deliver the Gaols, ſhall have Power to inquire of Sheriffs, Gaolers, Mr 4 6. 
and others, in whoſe Ward ſuch Perſons indifted ſhall be, if they nale Deli- © 3 „ 
— — A a | arr ance, 


Of Bail. Bock It 


verance, or let to Mainpriſe, any ſo indicted, which be not mainpernable; and 
to puniſh the ſaid Sheriffs, Gaolers, and others, if they do any Thing again} 


_ the ſaid Act. 


Se#. 11. And it is enacted by 1 & 2 Ph. & Mar. 13. That no Fuſtice 
or Juſtices of Peace, ſhall let to Bail or Mainpriſe any Perſon or Perſons, 
which for any Offence or Offences, by them, or any of them committed, be de- 
clared not to be repleviſed or bailed, or be forbidden to be repleviſed or bailed, 
by the abovementioned Statute of Weſtminſter the firſt, cap. 15. And that the 

| 75 ces of Gaol-Delivery of the Place where ſuch Juſtices of the Peace ſhall 

e guilty of ſuch Offence, upon due Proof thereof, by Examination before them, 

| ſhall for every ſuch Offence ſet ſuch Fine on every ſuch Juſtice, as the ſame 
| Fuſtices of Gaol-Delivery ſhall think meet, &c. 


2 Stra, 1216, Seck. 12. It bath been reſolved, That it is no Excuſe for Juſtices of 


Poph. 96. 


Peace admitting a Perſon to Bail, who was in Truth committed for a 
Cauſe not bailable by Law, that they did not know that he was commit- 
ted for ſuch Cauſe ; and that no other Cauſe of his Commitment was men- 


Dalt.cap-114- tioned in his Mittimus but the Suſpicion of Felony ; for that they ought, 
at their Peril, to have informed themſelves of the Cauſe for which the 


Vide * 
. 7. pl. 19. 
fl. P, . 97 


Party was committed, that they might be ſatisfied that he was bailable by 
Law. a | | 
Seck. 13. As to the fifth Point, viz. The Offence of denying, delay- 
ing, or obſtructing Bail, where it ought to be granted; this ſeems to be a 
Miſdemeanor, not only by the Statute, but alſo by the Common Law, 
and puniſhable thereby as an Offence againſt the Liberty of the Subject, 


Dalt.cap.114. not only by Action at the Suit of the Party wrongfully impriſoned, but alſo 


by Indictment at the Suit of the King. | 
Sect. 14. But it ſeems clear, That he who has Power to bail another is 


not bound to demand of him to find Sureties, and to forbear committing 
him till he ſhall refuſe to find them; but may well juſtify his Commitment, 
* unleſs the Party himſelf ſhall offer his Sureties. 


Sect. 15. The principal Statutes relating to this Offence, are the above- 
mentioned Statute of Yeſiminfler 1. 15. and the Statute de finibus, cap. 3. 
and 31 Car, 2. cap. 2. commonly called the Habeas Corpus Act: By the firit 
whereof it is enacted, That if any with. bold Priſoners repleviſable, after 
that they have offered ſufficient Surety, he ſhall pay a grievous Amerciament 
to the King. And if be take any Reward for the Deliverance-of ſuch, be ſhall 
pay double tothe Priſoner, and alſo ſhall be in the great Mercy of the King. And 

by the latter of the ſaid Statutes it is enacted, That Fuſtices Aſiiſe [hall in- 
quire if Sheriffs, or any other, have offended in any Thing contrary to the 
ſaid Statute of Weſtminſter, and whom they ſhall find Guilty they ſhall pu- 
niſh in all Things according to the Form of the ſaid Statute. 

Se. 16. Alſo it is recited by the above mentioned Statute of 3 1 Car, 2. 
That great Delays have been uſed by Sheriffs, Gaolers, and other Officers, to whoſe 
Cuſtody the King's Subjefs had been committed for criminal, or ſuppoſed crimi- 
nal Matters; in making Return of Writs of Habeas Corpus, by landing out 
an Alias and Pluries, ja | ' ſometimes more, and by other Shifts to avoid their yield- 
ing Obedience to ſuch Writs, contrary to their Duty, and the known Laws of the 
Land, whereby many Subjects have been long detainedin Priſon, in ſuch Caſes where 
by Law they were batlable, &c. And thereupon it is enacted, That whenſoever 
any Perſon ſhall bring any Habeas Corpus direfed unto any Perſon whatſoever, 
Fer any Perſon in his Cuſtody, and tbe ſaid Writ ſhall be ſerved upon the ſaid Of- 

Acer, or left at the Gaol or Priſon with any of the Under-Officers, Under- Keef- 
ers, or Deputy ef the ſaid Officers or Keepers, that the ſaid Officer of Officers, his 
or their Under-Officers, Under- Keepers, or Deputies, ſhall, within three Days 

after 


Chap. 15. Of Bail. ; 
after ſuch Service thereof, (unleſs the Commitment were for Treaſon or Felyny 
plainly and ſpecially expreſſed in the Warrant of Commitment) upon Payment 
or Tender of the Charges of bringing the ſaid Priſoner, to be aſcertained by 
the Judge or Court that awarded the ſame, and endorſed on the ſaid Writ, 
not exceeding 12 d. per Mile, and on Security given by his own Bond, to pay 
the Charges of carrying back the Priſoner, if he ſhould be remanded, and that 
he will not make any Eſcape by the Way, make Return of ſuch Writ, and 
bring, or cauſe to be brought, the Body of the Party ſo committed, or reſtr ain- 
ed, unto or before the Lord Chancellor, or Lord Keeper, or the Judges or Ba- 
rons of the Court from which the ſaid Writ ſhall iſſue, or ſuch other Per ſons 
before whom the ſaid Writ is made returnable, accordi ng to the Command there- 
of ; and ſhall then likewiſe certify the true Cauſes of his Detainer or Impriſon- 
ment, unleſs the Commitment be in a Place beyond twenty Miles Diſtance, &c. 
and if beyond the Diſtance of twenty, and not above one hundred Miles, then 
within the Space of ten Days, and if beyond the Diſtance of one hundred Miles, 
then within the Space of twenty Days. 8 8 ö 

Sef7. 17. And it is farther enacted, Par. 3. That all ſucb Writs ſhall be 
marked in this Manner, Per Statutum triceſimo ptimo Caroli Secundi Regis; 
and ſhall be figned by the Perſon that awards the ſame. And if any Perſon ſhall 
be, or land committed or detained as aforeſaid, for any Crime, unleſs for Trea- 

on or Felony, plainly expreſſed in the Warrant of Commitment, in the Vacation- 
time, it ſhall be lawful for ſuch Perſon ſo committed or detained (other than 
Perſons Convict, or in Execution by legal Proceſs) or any one on his Behalf, to 
complain to the Lord Chancellor, or Lord Keeper, or any Fuſtice of either Bench, 
or Baron of the Exchequer of the Degree of the Coif; and the ſaid Lord Chan- 
cellor, &c. Juſtice or Baron, on View of the Copy of the Warrant of the Com- 
mitment, or otherwiſe an Oath that it was denied, are authorized and required, 
on requeſt in Writing by ſuch Perſon, or any in his Behalf, atteſted and ſub- 
ſcribed by two Witneſſes, who were preſent at the Delivery of the ſame, to grant 
an Haheas Corpus under the Seal of the Court whereof be ſhall be one of the 
Judges, to be directed to the Officer in whoſe Cuflody the Party ſhall be return- 
able immediate before the ſaid Lord Chancellor, &c, Juſtice or Baron; and on 
Service thereof as aforeſaid, the Officer, &c. in whoſe Cuſtody the Party is, 
ſhall within the Times reſpectively before limited, bring him before the ſaid Lord 
Chancellor, Fuſtice or Baron before whom the ſaid Writ is returnable; and in 
Caſe of his Abſence, before any other of them, with the Return of ſuch Writ, 
and the true Cauſes of the Commitment and Detainer. And thereupon, within 
two Days after the Party ſhall be brought before them, the ſaid Lord Chancellor, 
2 or Baron, before whom the Priſoner ſhall be brought as aforeſaid, ſhall 
:ſcharge the ſaid Priſoner from his Impriſonment, taking his Recognizance; 
with one or more Sureties, in any Sum according to their Diſcretions, having Re- 
gard to the Quality of the Priſoner and Nature of the Offence, for his Appearance 
in the King's Bench the Term following, or in ſuch other Court wherein the Of- 
fence is properly cogniſable,as the Caſe ſhall require; and then ſhall certify the ſaid 
Writ with the Return thereof, and the Recogniſance, into ſuch Court; unleſs it be 
made appear to the ſaid Lord Chancellor &c. that the Party ſo committed is detain- 
ed upon a legal Proceſs,Order or Warrant, out of ſome Court that hath Furiſdiction 
of criminal Matters ; or by ſome Warrant figned and ſealed with the Hand and 
Seal of any of the ſaid Juſtices or Barons, or ſome Fuſtice or Juſtices of the Peace, 
for ſuch Matters or Offences, for the which by Law the Priſoner is not bailable. 
Seck. 18. But it is provided, Par. 4. That F any Perſon ſhall have wilfully 

neglected by the Space of two whole Terms after his Impriſonment, to pray a 
Habeas Corpus for his Enlargement, he ſhall not have a Habeas Corpus to be 
granted in Vacation-time, in Purſuance of this AF, 

| | Sec. 1 9. 
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| Bee. 19. And it is farther enacted, Par. 5. That if any Ojicer, &c. ſball 
negle& or refuſe to make the Returns aforeſaid, or to bring the Body of the 
Priſoner according to the Command of the ſaid Writ, within the reſpective 
Times aforeſaid, or ſhall not within fix Hours after Demand deliver a true 
Copy of the Commitment, &c, be ſhall forfeit * for the firſt Offence 1001, fir 
the ſecond 200 l. anũ be made incapable to hold bis Office, &c. 
Sec. 20, And it is farther enacted, Par, 6. That no Perſon who ſhall be 
ſet at large upon any Habeas Corpus, ſhall be again impriſoned for the ſame 
Offence by any Perſon whatſoever, other than by the legal Order and Proceſs 
of ſuch Court wherein he ſhall be bound by Recognizance to afpear, or other 
Court having Juriſdiction of the Cauſe on Pain of 500 |, 3 | 
Sect. 21. And it is farther enacted, Par. 7. That if any Perſon who ſhall be 
committed for Treaſon or Felony, plainly and ſpecially expreſſed in the Warrant of 
Commitment ; upon his Prayer or Petition in open Court, the firſt Week of the 
Term, or the firſt Day of the Seſſions of Oyer and Terminer,or general Gaol-Deli- 
very, to be brought to his Trial, ſhall not be indicted ſome Time in the next Term, 
Seffions of Oyer and Terminer, or general Gaol- Delivery after ſuch Commitment, 
the Fuſtices of the ſaid Courts ſhall, upon Motion in open Court, the laſt Day 
of the Term, or Seſſions, ſet at Liberty the Priſoner upon Bail ; unleſs it appear 
upon Oath, that the Witneſſes for the King could not be produced the ſame Term, 
&c. And if ſuch Priſoner, upon bis Prayer, &c. ſhall not be indicted and tried 
the ſecond Term, or Seſſions, be ſhall be diſcharged from his Imprifonment. 
Se#. 22. And it is farther enacted, Par. 10. That it ſhall be lawful for 
any Priſoner, as aforeſaid, to move and obtain bis Habeas Corpus, as well out of 
the Chancery or Exchequer, as the King's Bench or Common Pleas : And if the 
ſaid Lord Chancellor or Lord Keeper, or any Fudge or Judges, Baron or Barons 
for the Time being, of the Degree of the Coif, of any of the Courts aforeſaid, in 
the Vacation-Time, upon View of the Copy of a Warrant of Commitment or De- 
trainer, or on Oath made that ſuch Copy was denied, ſhall deny any Writ of Ha- 
beas Corpus, by this Act required to be granted, being moved for as aforeſaid, 
they ſhall ſeverally forfeit to the Party grieved, the Sum of 500 l. | 
SeF. 23. But it is provided, Par. 18. That after the Aſjifes proclaimed for 
that County where the Priſoner is detained, no Perſon ſhall be removed from the 
common Gaol upon any Habeas Corpus granted in Purſuance of this Act; but 
ußon ſuch Habeas Corpus ſhall be brought before the Judge of Aſſiſe in open 
Court, who thereupon ſhall do what to Fuſtice ſhall appertain. But it is pro- 
vided nevertheleſs, Par. 19. That after the Aliſes are ended, any Perſon detain- 
ed may have his Habeas Corpus according to the Direction of this AF. 
Sect. 24, It is obſervable, that this Statute makes the Judges liable to 
an Action at the Suit of the Party grieved in one Caſe only, which is the 
refuſing to award a Habeas Corpus in Vacation-time ; and ſeems to leave it 
to their Diſcretion in all other Caſes, to purſue its Directions in the fame 
Manner as they ought to execute all other FED without making them ſub- 
18 ject to the Action of the Party, or to any other expreſs Penalty or Forfeiture: 
Set. 6. & And this is moſt agreeable to the general Reaſon of the Law, which regularly 


-” — 4 oy 1. will not ſuffer a Judge to be liable to an Action for what he does as Judge. 
17. 


As to the ſixth Point, viz, In what Caſes Bail is grantable, I ſhall endea- 
your to ſhew, 


1. Where it is grantable by a Sheriff. 

2. Where by a Juſtice of Peace. 
3. Where by Juſtices of Gaol-Delivery, 
; 4. Where by the Courts of Meſiminſter-Hall. 
4 2 


Chap. 15. Of Bail. 93 


As to the firſt Point, I ſhall firſt conſider, where Bail is grantable by a 
Sheriff ex Officio; and ſecondly, where by Virtue of a Writ. 

Sec. 25- As to the firſt Particular, it is holden by * ſome, That by the g Poon it: 
Common Law the Sheriff might, by Virtue of his Office, as principal Con- amble of 13 
ſervator of the Peace, bail any Perſon arreſted on Suſpicion of Felony, or 70 1 cap. 18 
F , _J702- b. 76. n, 

Seti. 26. Alſo it hath been holden, * that a Conſtable had the like Power 8 F. C. 24. 
by the Common Law: And it may *© probably be inferred from the Re- arc 
citals of the Writs of Mainpriſe in the Regiſter, that by the Common Law 297. contra 
the Sheriff had Power to bail Perſons indicted of Larceny in * * i nb-$ rv gol 

Leet, and alſo Perſons indicted as“ Acceſſaries to a Felon, and Perſons ap- 2 Toft 
pealed by * Approvers, after the Death of the Approvers, &c. But it ſcems 190. 
that the Sheriff * had no Power ex Offcio, to bail any Perſon indicted of 8 
any Crime before Juſtices of Peace. And it is certain, * that neither the « Negiter 

Sheriff, nor Conſtable could, in any of the Caſes above mentioned, take 270. 

Bail by Recognizance but only by Obligation, And ſome ! have holden, 7 
That the Statutes which impower Juſtices of Peace to admit Perſons Regiſer 

to Bail, on an Accuſation of Felony, and particularly preſcribe in what 133 b. * 

Manner they ſhall do it, have taken away all Power of this Kind from the : — cap. 8. 

Sheriff and Conſtable; yet others ſeem to be of another Opinion, becauſe ſed. 4, 5. 

the ſaid Statutes are wholly in the Affirmative. „„ 
Sec. 27, But it ſeems certain, That by the Common Law, the Sheriff i a. P. C. 

might bail any Perſon who was indicted before him at his Torn, for Felony, — © 
or any other Crime that is bailable ; becauſe he might both award Proceſs 148, 14 
and alſo give Judgment againſt the Perſon ſo indicted: And it is a general * 2 Inſt. 190. 
Rule, That whoſoever is Judge of the Offence, may bail the Offender. But Cn _ 
it is holden, That at this Day the Sheriff has loſt his Power, by Reaſon 348. ol 


of 1 Ed. 4. cap. 2. ſet forth more at large cap. 10. Fk by which it is 8 L | 


enacted, That the Sheriff chall not proceed on any ſuch Indictment, but 71,q. 19. 
ſhall remove it to the next Seſſions of Peace. ou 1 oh *. 
5 | 100. 


2 H. H. P. c. 


As to the ſecond Particular, it ſeems, That Bail is grantable by a Sheriff 251 f. 
by Virtue of the following Writs. 5 | 4¹ to 149. 


1. That of Odio and Atia. 
2. That of Mainpriſe. 
3. That of Homine replegiando. 


Sect. 28, But having already, in Book 1. Cap. 29. Sect. 20 and 24. inci- * Regiſter 
dently ſhewn the Nature of the firſt of theſe Writs, which ſeems to be in 209, — 
great Meaſure obſolete at this Day, I ſhall refer the Reader to what is there 
ſaid concerning it. | 5 | | | 

SeF. 29. Secondly, Of the Writ of Mainpriſe little Notice is taken in 5b. N. B. 
the late Books; yet the Law relating to it ſeems to be ſtill in Force in many 250. C. 
Caſes; and conſequently in ſuch Caſes, thoſe who are bailable, and have Regiſter 269. 


Regiſter 269. 


been refuſed the Benefit of Bail, may ſtill by Virtue thereof be delivered : 5,q. 290, 


out of Priſon (upon their Finding Sureties ® to the Sheriff that they will? F. N. B. 
appear and anſwer to the Crimes alledged againſt them, before the Juſtices 2 G. 251. 
in the Writ mentioned, &c.) as thoſe who are impriſoned for a flight Suſ- Regiſter 133. 
picion of Felony, or indicted of Larceny * before the Steward of a Leet, b 270. b. 


or of Treſpaſs v before Juſtices of Peace, and many other Perſons, all Ns. 


which it will be needleſs to enumerate. 2850, 251. 


Regiſter 269, 
W B b Sed, 30. 
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H. P. C. Se. 30. But as to that which is ſaid in general, both by Sir Matthew 
mm 190. Hale a and Sir Edward Coke, ® in Relation to this Matter, from which 
1 it may ſeem to bave been the Opinion of thoſe Authors, That no Writ 


F. N. B. of Mainpriſe is grantable at this Day; it may be anſwered, That this is to 
250, A. be underſtood © only of the Writ of Mainprife for Perſons indicted be- 
4 45 fore the Sheriff in his Torn, in relation to whom he has no judicial Power 
and Main- at this Day, and conſequently no Power to bail them ex Officio; frem 
priſe Gaps 16 whence it follows, That the Writ of Mainpriſe for ſuch Perſons, being 
ap. 10 ſea. grounded on a Suggeſtion that the Sheriff had unjuſtly refuſed before to ad- 
72, 74 mit them to bail, cannot now be proper, becauſe he cannot be ſaid to have 
1 unjuſtly refuſed to do a Thing which he had no Power to do. But this 
can be no Manner of Reaſon why the Writ of Mainprife ſhould not be ſtill 
„ ,grantable in other Caſes. [30] OO 5 
F. N. B. 66, Sec. 31. Thirdly, As to the Writ of Homine replegiando, there ſeems 
67,68. to be no Doubt but that at the Common Law the Sheriff might deliver 
Regilter 78, any Perſons out of Priſon by Virtue of this Writ, except in thoſe ſpecial 
79. ; A e | 
| Caſes mentioned in the Statute of VMeſiminſter 1. cap. 1 5. which is ſet forth 
Regiſter 79, a. More at large in the next Section: And if he had returned, that the Plain- 
= B. 68. tiff had been eloigned out of the County by the Defendant, he might afier- 
2 H. H. P. C. ward, by Virtue of a Capias in Withernam againſt ſuch Defendant, whether 
141, he were a Peer or Commoner, have taken and impriſoned him till the 
Plaintiff ſhould be replevied. But the Writ of Homine replegiando has been 
much diſuſed of late, in ſuch Cafes wherein Juſtices' of Peace have been 
authorized to admit Perſons to bail; yet whether the Statutes which gave 
ſuch Authority to Juſtices of Peace, being wholly in the Affirmative, do 
Vide ſupra take away the Sheriff's Power in the Caſes mentioned in thoſe Statutes, may 
Section 26. deſerve to be conſidered. However there can be no doubt but that in other 
a 1 Sid. 210; Caſes the Writ of Hemine replegiando, * and Capias in Withernam, are very 


Skin, 61, 76, proper and effectual Remedies. | i FE . 
Cath, 266, Sec. 32. But for the better Underſtanding the Sheriff's Power in this 
2879, Particular, I ſhall ſet down, and endeavour to explain fo much of the ſaid 
Far. 9 g, Statute of Weſtminſter 1. cap. 15. as relates to it, which is enacted as fol- 
T's loweth, Foraſmuch as Sheriffs, and others who have taken and hept in Priſon 
2 H. H. P. C. Perſons detected of Felony, and incontinent have let out by Replevin ſuch as 
127 to 136. were not repleviſable, and have kept in Priſon ſuch as were repleviſable, becauſe 
| they would gain of the one Party, and grieve the other : And foraſmuch as before 
this Time it was not determined which Perſons were repleviſable, and which not ; 
but only thoſe that were taken for the Death of a Man, er by Commandment of 
the King, or of the Fuſtices, or for the Foreſt : It is provided, and by the King 
commanded, that ſuch. Priſoners as before were outlawed, and they which have 
1. abjured the Realm, Provars, and ſuch as be taken with the Manner, and thoſe 
which have broken the King's Priſon, Thieves openly defamed and known, and 
 fuch as be appealed by Provers, ſo long as the Provors be living (if they le not 
of good Name) and ſuch as be taken for Houſe-burning feloniouſiy done, or for 
Jialſe Money, or for. counterfeiting the King's Seal, or Perſons excommunicate, 
talen at the Requeſt of the Biſhop, or for manifeſt Offences, or far Treaſon 
touching the King himſelf, ſhall be in no wiſe repleviſable by the common Writ, 
nor without Writ : But ſuch as be indicted of Larceny by Enqueſts taken be- 
fore Sheriffs, or Bailiffs by their Office, or of light Suſpicion, or for Petit Lan- 
ceny, that amounteth not above the Value of Twelve-pence, if they were not accu= 
ſed of ſome other Larceny aforetime, or accuſed of Receipt of Thieves or Felons, 
or of Commandment, or Force or of Aid in Felony” dine, or accuſed of ſome 


other Treſpaſs, for which one ought not to loſe Life or Member, and a Man _=— 
prove 


2 See Sect. 4 


2 Inſt, 190. 
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proved by a Prover after the Death of the Prover (if be be no common 7 bref, 
r defamed) ſhall be henceforth let out by ſufficient Su rety, wheregf the Sheriff 
wil be anſwerable, and that without giving ought of their Goods. 


For the better Expoſition hereof, I ſhall diſtinctly conſider, 


1. That Part of the Preamble which declares, what Perſons had al- 
ways been agreed not to be repleviſable, 
2. That Part of the Purview which ſhews what other Perſons ſhall 
not be repleviſable, 


3. That which ſhews what Perſons ſhall be repleviſable, 


Of thoſe who by the Preamble are declared to have always been agrecd to be: H. H. p. C. 
> irrepleviſable, there are four Kinds, 129 to 132, 


1. Thoſe who are taken for the Death of a Man. 
2. Thoſe who are taken by the Commandment of the King. 

3. Thoſe who are taken by the Commandment of the 1257 ces. 
4. Thoſe who are taken for the Foreſt, | 


Se. 33. As to the firſt of theſe Particulars, it is > obfervable that the 
Statute declares generally, That thoſe impriſoned for the Death of a Man 
have always been taken to be irrepleviſable, without making any Di- 2 H. H. P. C. 
ſtinction between ſuch Homicide as is malicious, and that which happens ＋ A 36, 
by Miſadventure, or in Self-Defence, And it is further to be obſerved, ; 
that the Statute of Gloceſter, cap. 9. provides, That where a Man kills ano- 
ther by Mrsfortune, or in his Defence, or in other Manner without Felony, he 2 Toft. 315; 
ſhall be put in Priſon till the next Coming of the Juſtices in Eyre, or Fuſtices: 1 E. F. &. 
aſſigned to the Gaol- Delivery, &c. And agreeably hereto we find, That all ; 
Perſons in general, who are taken for the Death of a Man, are excepted 
out of the Writ de Homine replegiando: And that even the ſuperior ? « Regiſter 77. 
Courts, which are not reſtrained by theſe Statutes, have yet been always 2 d. NE 6s 
cautious of bailing Perſons impriſoned for any Homicide, except in ſuch „25 Ed. 3.42. 
ſpecial Caſes as ſhail be ſet forth more at large in the following Part of this pl. 27. 
Chapter. po 75 po 4 
Sect. 34. Alſo it ſeems agreed, That Juſtices of Peace, who have Power 29 Aff. 44. 
at this Day to bail a Man arreſted for a light Suſpicion of Homicide, can- 1 Ro. Re. 
not bail any ſuch Perſon for Manſlaughter, or even excuſable Homicide, 4% Ed z. 18. 
if it manifeſtly appear that he was guilty of the Fact, let it be ever ſo pl. 34. ä 
plain that it cannot amount to Murder, as ſhall be ſhewn more at large in 21 Ed. 4. 71. 
the following Part of this Chapter ©, c e Soi 63. 
Seck. 235. And it is enacted by 3 H. 7. 1. That if it happen, that any 

Perſox named as Principal or Acceſſary, be acquitted of any Murder at the 
King's Suit, within the Year and Day, that then the ſame Fuſtices before whom 
Le is acquitted, ſhall not ſuffer him to go at large, but either remit him to Pri- 
ſon, or bail him, after their Diſcretion, till the Year and Day be paſſed. 
Sect. 36. As to the ſecond Particular, viz. That concerning thoſe who 3 
are taken by the Commandment of the King, it ſeems, That the Words of 107 y 
the Statute concerning them are to be underſtood of ſuch only as are im- S. 12 C. 72. E. 
priſoned either by the King's perſonal Command, or by the Command of LE 
his Privy Council, which is looked upon to de as it were incorporated ny ch 114; 
with him and to ſpeak with his Mouth; and accordingly we find the Regiſter 77. b. 
Exception in the Writ of Homine replegrando, relating to Perſons impriſon- 
ed by the King, thus expreſſed in the Regiſter, Ni: capti ſunt per ſprciale 
præceptum noſtrum; by which it ſeems to be implied, That this Exception is 
2 not 


not to be applied generally to every Command whatſoever of the King: To 
which it may be added, That if it were to be underſtood in ſo large a 
Senſe, it would extend even to thoſe who are taken by a Capras in a per- 
ſonal Action, for that every ſuch Capias is the Commandment of the King; 
but it ſeems certain, That a Defendant taken by ſuch a Capias is replevi- 
fable by the Common Law). But Perſons impriſoned by the ſpecial Com- 
mand of the King, or of his Privy Council, are fo far from being replevi- 
* 1 And. 298. {ble by the Sheriff, that they have formerly ® been adjudged not to be bail- 
14 102. fl. able even by the Court of King's Bench: However at this Day the Law is 


193. pl. 
22,57 819. otherwiſe declared and ſettled by Parliament, as ſhall be ſhewn more at large 
| 


$. P. C. 72. B. 


1 in the following Part of this Chapter. [31 Th 3 
riſe, 37. Sect. 37. As to the third Particular, viz. That concerning Perſons m. 


ntra Moor priſoned by the Command of the Juſtices, it is obſervable, That the Ex- 
1 ics, ception in the Writ of Homine replegiando, in the Regiſter, concerning 
v Regiſter 77. Perſons ſo impriſoned, is reſtrained to thoſe who are taken by the ſpecial 
Dy 5.66. E. Command of the King's Chief Juſtice, But by F:7zherbert © and Staun- 
48. P. C. 73. ford * Coke © and Dalton, the Words of the Statute relating to Perſons 
72 Inſt. 187. ſo impriſoned, ſeem to be underſtood in a Jarge Senſe of any of the King's 
re 4 Juſtices in general, as of thoſe of Aſſiſe, as well as of thoſe of the Courts 
of Weſtminſter-Hall, But it ſeems that they are not to be underſtood ge- 
nerally of Perſons impriſoned by any Command whatſoever of ſuch ju- 
ſtices, for that thoſe who are impriſoned by their ordinary Command, not 
73. by Way of Puniſhment, but in Order only to be ſafely kept, are ſaid to be 
t. repleviſable by the Sheriff, in Caſes not prohibited by the Statute ; and there- 
fore it ſeems, That they muſt be taken in a more reſtrained Senſe of thoſe 
only who are impriſoned by the abſolute Command of ſuch Juſtices by 
8. P. C. 73. Way of Puniſhment, as for a Miſdemeanor done in their Preſence, or for 
oy Twp 114- other Contempts, or ſuch like Matters, which lie rather in their Diſcretion 
vas. tban in their ordinary Power ; and it ſeems that a Commitment by the 
Chicf Juſtice, without ſhewing any Cauſe whatſoever, ſhall be intended 
1 Rol. Rep: to be for ſome ſuch Matter; and there can be no Doubt but that a Perſon 
8 55 under ſuch a Commitment is irrepleviſable by the Sheriff. Alſo it hath 
been holden, That a Perſon ſo committed is not bailable upon a Habeas 
Corpus: But how far Perſons committed by the abſolute Command of one 
Court, are bailable by another, ſhall be more fully confidered in the follow- 
ing Part of this Chapter, 5. 
Sef. 38. As to the fourth Particular, viz. That concerning thoſe who 
2 Regiſter 77. are impriſoned for the Foreſt, who alſo are excepted out of the Writ * of 
7 314, Homine Replegiando; it ſeems that the ſaid Exception is to be underſtood as 
Þ Vide 1 Inſt. well of Foreſts in the Hands of Subjects, * as of thoſe in the Hands of 
GS the King; but it ſeems, that it is to be underſtood ſtrictly of proper Fo- 
b. reſts only, and not to be extended * by Equity to Chaſes or Pai ks. And as 
F. N. B. 67. to Impriſonments for Offences in Foreſts, the Law has been much mitigated 
Vat Plow, by later Statutes ; for it is recited by 1 Ed. 3. cap. 8. That divers Perſons 
Com. 124. a. had been undone by the Chief Keepers of Foreſts, &c. againſt the Form of the 
- g 5 3. 10. Great Charter * of the Foreſt, and againſt the Declaration ' made by King 
Fo Ed. 1. Edward 1. by which be granted, That Treſpaſſes done in his Foreſt, of Vert 
| commonly and Veniſon, ſhould be preſented at the next Swainmote, before the Foreſters, 
_— &c. and that ſuch Preſentments made before ſuch Foreſters, &c. ſhould by the 
— Oathbs of Knights, and other diſcreet and lawful Men, &c. by the common Aſſent 
of all the ſaid Miniſters, be ſolemnly written, and with their Seals enſealed: And 
that if any Indiftment ſhould be in any other Manner made, that the ſame ſteuld 
be void. And thereupon it is ordained, That from thenceforth no Man (hall 


be taken nor impriſoned for Vert or Veniſon, unleſs be be takenwith ihe Manner, 
| or 


if 


Chap. 15. 
or elſe indicted after the Form before ſpecified : And then the chief Warden 
ſhall let him to mainpriſe till the Eyre of the Foreſt, without any Thing ta- 
ken for his Deliverance, And if the ſaid Warden will not ſo do, be ſhall have k. N. B. 67. 
aa Writ out of the Chancery, &c. to be at Mainpriſe till the Eyre. And if A. . 
the Warden ſhall not obey ſuch Writ, the Plaintiff ſhall have a Merit to the \, 1 
Sheriff. to attach the ſaid Warden before the King, at a cc: tain Day, &c. . > F. N. B 67. 
And the Sheriff (the Verders being called to him) ſhall deliver him that is fo Þ ROS fo 
taken, by good Mainpriſe, in the Preſence of the Verders, and ſhall deliver b. , ; 
the Names of the Mainpernors to the ſame Verders, to anſwer in the Eyre be- 
fore the Fuſtices, &c, And it is farther enacted, by 7 R. 2. 4. That no Man 
ſhall be impriſoned by any Officer of the Poreſt without due Indictment, or le- 
ing taken with the Manner, or treſpaſſing in the Foreſt, &c. 

Sect. 39. And Mole, That Perſons ſo indicted, or taken with the Man- 4 Lo 200. 
ner, being impriſoned by ſuch Officers, have their Election either to be}, Neg! 12888 
mainprized by twelve Mainpernors, by Virtue of the Writ of Homine RF N. B. 67, 
flegiando, given by the ſaid Statute of 1 Ed. 3. 8. or to be bailed upon Pra 
Habeas Corpus, by the Judges of We/tminfler-Hall, &c. And if a Perſon =_ | 
be impriſoned for any Offence relating to the Foreſt, without having been 8 3 e 
firſt indicted for it, or taken with the Manner, there ſeems to be no Doubt 4 Inſt. 290. 
but that he may have an Action of falſe Impriſonment, and may alſo be 1 5 
mainpriſed or bailed in the Manner abovementioned. 

And now I am to conſider that Part of the Purview of the above re- , H. H P. c. 
cited Statute of Meſtminſter 1. 15, which ſhews what other Perſons are 132 to 135. 
not repleviſable, of which there are two Sorts, 


1. Such as are excluded from the Benefit of a Replevin, in reſpe& of 
the Notoriety of their Offence. 

2. Such as are excluded from it in reſpect of the Heinouſneſs of the 
Crime alledged againſt them. 


Perſons excluded from the Benefit of a Replevin, in reſpect of the Noto- 
riety of their Offence, are of two Kinds. 


1. Thoſe who by an expreſs or implied Judgment, Sentence or Con- 
viction, or their own Confeſſion, appear to be Guilty, 
2. Thoſe who are under violent Preſumptions of Guilt. 


Seck. 40. And firſt, Of thoſe who by Judgment, Sentence, Con- 8. P. C. 74. 


. 


viction or Confeſſion, appear to be Guilty, ſome are excluded from the 1 
Benefit of a Replevin by the expreſs Words of the Statute ; as Thoſe 20/0 1 Rol. Rep. 
are outlawed, or have abjured the Realm; Perſons excommunicate, taken at 13 
the Requeſt of the Biſbop, Sy Provers. And all other © Perſons Who are con- pf. s. 
demned, or convicted of Felony, or any other“ heinous Crime what- Kelynge 90. 
ſoever, whether by their own Confeſſion, or by Verdict General or Fg £0 55 
Special ; *and alſo all thoſe f who on their Examination own themſelves à Vide infra 
guilty of a Felony alledged againſt them, and are charged in their M- 5. $5: 
fimus with the Felony ſo confeſſed, ſeem to be excluded from it by Parity j 
of Reaſon, and the manifeſt Intent of the Statute; for * Bail is only 1 el. 87, 
proper where it ſtands indifferent whether the Party be Guilty or Inno- 58. 
cent of the Accuſation againſt him, as it often does befote bis Trial; but! 2 Bulf. 114. 
where that Indifferency is removed, it would, generally ſpeaking, be ab- 1 kol. Rep. 
ſurd to bail him: And agreeably hereto the Statute of 2 U. 5. Cap, 2. pro- _ 178 
vides, even as to civil Cauſes, That if upon it of Certiorari, or Corpus 52 Int 188. 
cum cauſa, out of Chancery, it ſhall be returned that the Prifiner I con- * 179: 
Vor, II. e demned ix f p. C. 109, 
101. 
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demned by Judgment given againſi him, he ſhall be remanded, &c. Alſo 23 
H. 6. cap. 10. which ordains That Sheriffs, &c. ſhall let out of Priſon 
- Perſons in their Cuſtody by Force of any Writ, Sc. in Perſonal Actions, 
or on Indictments of Treſpaſs, by ſufficient Sureties, Fc. expreſly excepts 
All ſuch as ſhall be in their Ward by Condemnation, Execution, &c. And 
therefore it cannot but be reaſonable to intend, That the ſaid Statute of 
See the Books JY/eſt1in/ler 1. put the Caſes of Perſons outlawed and excommunicate a; 
above cited, Examples only ; meaning thereby to intimate, That all other Perſons un— 
H. P. C. ror. der the like Circumſtances ſhould be in like Manner irrepleviſable : Yet 
S. P. C. 74. it is certain, that the Court of King's Bench may, in their Diſcretion, 


98 


Letter A. , A 

7 pe in ſome ſpecial Caſes, bail a Perſon upon an Outlawiy of Felony ; as 
*5 H. 7.16. where he pleads that he is not of the ſeme Name, and therefore not the 
1 ſame Perſon with him that was outlawed ; or alledges “ any other Error in 


dig H. 6. 2.4. ; „„ 
ths e the Proceedings. Alſo it ſeems, That the Court of King's Bench, or Ju- 


5 94% ſtices of Gaol-Delivery, may bail © a Perſon convicted of Manſlaughter, 
wh fete or, as ſome ſay, of any other Felony, for which he afterwards gets the 
H. Pb. C. 101. King's Pardon. And 9 there ſeems to be no Dcubt at this Day, but that 
| r 3 5.6 they may alſo bail any Perſon who is found guilty before them of Homi- 
5 70 cide in Self-defence, or by Miſadventure, Allo it is certain, That if a 
Contra Fitz. Perſon appear to be impriſoned for an Excommunication, in a Cauſe of 
eo *97* which the Spiritual Court hath no Conuſance, he may be delivered either 
Quzre S. P. C. upon a Habeas Corpus, or by quaſling or ſuperſedirg the Writ of Excom- 
* municato capiendo. 2 
- Secondly, Of thoſe who are under violent Preſumptions of Guilt, and 
in that reſpect are excluded by the Statute fiom the Benefit of a Replevin, 
H. P. C. 101. there are ſeveral Kinds. | | 
og "4 79: Sed. 41. I. Thoſe who are taken with the Manner (or rather the Mainer 
2 Inſt. 188, . : ; ; 
H. P. C. 102. that is, with the Thing ſtolen, as it were in their Hands) and by Parity of 
Vide cap. 18. Reaſon, thoſe who are taken freſhly upon a Hue and Cry. [32] 2 
NES "= Wop 42. II. Thoſe who have broken the King's Priſen, and by the ſame 
| Reaſon thoſe who have broken any other Priſon, which the Law preſumes 
that no innocent Perſon will do. | 
| Sect. 43. III. Thoſe who are appealed by Prevers, who regularly are not 
H. P. C. 102. bailable, becauſe the Approver, by confeſſing his own Guilt, induces 5 
2 Inſt. 188. ſtrong Preſumption againſt thoſe whom he accules of the ſame Crime of 
Regiſter 269. which he owns himſelf guilty; yet by the expreſs Words of the Statute, If 
the Per ſon appealed by an Approver be of good Reputation, he may be bailed, 
even in the Life of the Approver; and, unleſs be be a notorious Felon, he may 
be bailed after his Death. And by Parity of Reaſon, he may alſo be bailed, 
e 2; Fd. z. if the Approver wave © his Appeal, or be vanquiſhed, * unleſs there be ſome 
42. pl. 27. other Cauſe to detain him in Priſon, as the Appeal of ſome other Appro- 
= PC 102. ver, Sc. And if a Perſon diſabled by Law to become an Approver, as 
itz. Main- ? ; f 3 
priſe, 1. one attainted, ® Sc. appeal another of High Treaſon, it ſeems that the 
© 308; 188. Perſon ſo appealed cught to be bound h to his Good Behaviour towards 
3 the King: But if ſuch Perſon: had appealed him of Felony only it ſeems 
Fiz. Main- that he ought to have been wholly diſcharged, if there had been no other 
. Accuſation againſt him. 5 | 
70 .. Heck. 44. IV. Thieves openly known and notoricus, who, as it ſcems, ought 
Pitz Coron. not to be bailed for any freſh Felony, whereof there is probable Evidence 
pn againſt them, But how far Perſons accuſed of any Crime ſhall be- ſo far 


i Bro. Coron. : 8 a 
$1, 211, eſteemed likely to have committed it, from their former ſcandalous Be- 
17.98 1 4. havicur, as to be preſumed guilty upon ſlight Evidence, ſeems in great 
4 my . . ” 
II. P. Ge meaſure to be left to the Diſcretion & ef the Perſon who hath Power to bail 


them; who, upon Conſideration of the Circumſtances of the whole Mat- 
5 ter, 
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ter, and the Probabilities of both Sides, if he find it reaſonable ſtrongly 
to preſume them to be guilty, ought not to bail but commit them. 

Sect. 45. V. Perſons taken for open and manifeſt Offences, which ſeems 
to be underſtood of inferior Crimes of an enormous Nature, under the de- 
gree of Felony, as dangerous Riots, ſavouring of High Treaſon, * ſcanda- a Pait .. 
lous Extortions, Conſpiracies, © by Juſtices, &c. violent and exorbitant 114. £ 
Reſcouſes of Perſons arreſted by Virtue of the King's Writs, Miſpriſion * Bo. Main- 


0 ö | : n riſe, 62. 
© of Treaſon, Præmunire, Maim, and ſuch like heinous Offences, where- 1 AT mM 


this Statute ; for notwithitanding in the latter Part of it, it be ſaid gene- N 
rally, That thoſe who are accuſed of a Treſpaſs, for which a Man ſhall 27 ag pl. 12, 
not loſe Life or Member, are repleviſable ; yet upon the Conſtruction * Keilw. 

of the whole it ſeems reaſonable to qualify the Generality of that Expreſ- 135 1 
ſion with this Limitation, that ſuch Accuſation ought to be either on a tion, 147. 
light Suſpicion ; or it it be on plain an unqueſtionable Evidence, that the n H. 7. 21. 
Offence ought to be inconfiderable, for if all Perſons whatſoever ſhall be Ragal 380. 
repleviſable for Offences not touching Lite or Member, let their Guilt be pl. 6. 

never ſo notorious, the abovementioned general unlimited Clauſe, that 5 

thoſe who are taken for open Offeaces ſhall be irrepleviſable, muſt be re- * 6H. 7. 1. b. 
ſtrained to Felonies and Offences touching Member, which ſeems con- 
trary to the moſt obvious realonable Purport of it, and alſo to common 
Practice, and that allowed general Rule, That Bail is only then proper 
where it ſtands indifferent whether the Party were Guilty or Innocent ; 
ſed quare, Vet it ſeems to be in great Meaſure left to the Diſcretion of g. 
the Perſon who has Power to admit others to Bail, to judge in what Caſes 
their Crime is ſo flagrant and enormous, that they ought not to have the 
Benefit of it, | 

Of thoſe who are excluded by the Purview of the ſaid Statute, from the 
Benefit of a Replevin, in reſpect of the Heinouſneſs of the Crime alledg- 
ed againſt them, there are four Kinds, | 


1. Thoſe who are taken for Arſon, 

2. Thoſe who are taken for falſe Money. 

3. Thoſe wwho are taken for falſifying the King's Seal. 

4. Thoſe who are taken for Treaſon, «which touches the King himſelf: 


Sect. 46. And all ſuch Perſons being expreſly declared to be irreple- 
viſable, it ſeems clear, That they can in no Caſe be delivered out of Pri- 
ton by the Sheriff, either by Virtue of the faid Writ of Homine replegi— 
ando, or without it: Yet if a Perſon at large be accuſed before a Sheriff, 
on a light Suſpicion of any of theſe, or of any other of the above- 
mentioned Crimes, which always have been agreed to be irrepleviſable, 
as of Homicide, Cc. it ſeems by no means to follow either from the 
Words or Intention of the Statute, That the Sheriff is bound to keep | 
him in Priſon till he be delivered by due Courſe of Law; but in ſuch 
a Caſe it ſeems to be more reaſonable, that he take Surety of him to ap- 
pear in a proper Court to anſwer ſuch Accuſation; for it ſeems extremely 
harſh, and contrary to the firſt Principles of the Law, which ſavours no- 
thing more than the Liberty of the Subject, to put an Officer under a 
Neceſſity of depriving a Man of his Liberty upon every Accuſation of 
ſuch a Crime, be it never fo weakly grounded. And the Words of the 
Statute, declaring Perſons to be irrepleviſable for ſuch Crimes, ſeem clear- 
ly applicable to ſuch only as are under an aQual Impritonment, and 
not to thoſe who are barely accuſed ; for that none can be properly ſaid 
1 to 


of no one who is notoriouſly guilty, ſeems to be bailable by the Intent of © Coke Buil & 


pr. Sea, 44. 
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to be repleived, but thoſe who being actually impriſoned, are, upon 
finding Pledges, delivered out of Cuſtody ; from which it follows, That 

- Perſons not impriſoned are not within the Statute : Nay, the Law is ſo 
far from obliging a Sheriff to impriſon a Man on every Accuſation what- 
ſoever of ſuch Crimes, that it ſubjects him, as well as any other Perſon 
to an Action of Falſe Impriſonment, if he does it with a reaſonable 
Ground ; as hath been more fully ſhewn in the Chapters concerning Ar- 
reſts. But if a Perſon be actually under an Arreſt, either of a- Magiſtrate 
or private Perſon, for any of the abovementioned Crimes it ſeems clear 
from the expreſs Words of the Statute, that the Sheriff cannot replevy 
him; and it ſeems, that at the Common Law he ought to have ſafely 
detained the Party ſo arreſted till he could have obtained his legal De- 
liverance, and that the Perſon ſo arreſted had no Remedy but by Indict- 
ment or Action of Falſe Impriſonment againſt thoſe who arreſted and de- 
livered him to the Sheriff, on a groundleſs Suſpicion. But how far the Law 
may at this Day be altered in this Point, by the univerſal and allowed 
Practice of Sheriffs receiving no Perſon into their Cuſtody, for any Crime, 
without the Warrant of ſome Magiſtrate, ſhall be more fully conſidered 

| in the next Chapter. | 

2 Ind. 1899, Seck. 47. It is certain, That the Court of King's Bench ſtill may, and 

on » always might, bail Perſons in Cuſtody for any of theſe Crimes, notwith- 

129,134,148; ſtanding this Statute ; yet in Diſcretion it ſeldom uſes this Power but in 
very ſpecial Caſes, as ſhall be ſhewn in the following Part of this 


Chapter, 


2 H. H. P. C. And now I am to conſider that Part of the Purview of the ſaid Sta- 
tute, which ſhews what Perſons are repleviſable ; for the better Under- 


134, 135. 
ſtanding whereof, I ſhall endeavour to explain, 
1. The Branch relating to Perſons accuſed as Principals. 
2. That which concerns thoſe who are charged as Accefſaries, 
Sec. 48. As to the firſt Branch, Firſt, Thoſe wwho are indicted of Larceny 
11 290, by Inqueſis taken before Sheriffs, or Bailiffs, by their Office, that is, before 


Sheriffs in their Torns, and Lords. in their Leets, are expreſly declared to 
S.P.C. 74. be repleviſable ; and according to ſome Opinions, thoſe who are indict— 
SR ed or appealed in any other Court, of any other Felony, not expreſly 
Dall. cap. 114. declared by the Statute to be irrepleviſable, as Robbery or Burglary, &c. 
20 Al.pl, are repleviſable by the Sheriff ex officio, without Writ, within the Equi- 
. ty of this Clauſe: Yet the Authorities which are brought to warrant 
pl. 4 this Opinion, relate only to the Bailment of Perſons by tuperior Courts, 
Foun oy & upon Indictments or Appeals of ſuch Crimes before ſuch Courts, and do 
af ” by no means prove that ſuch Perſons are repleviſable by the Sheriff ex 

officio, without Writ: And it is obſervable, that the Writs of Mainpriſe 
Regiſter 2750. in the Regiſter, for Perſons indicted only of Treſpaſs, before Juſtices of 
b. 271, Peace, expreſly declare, That ſuch Perſons cannot be delivered out of 
Priſon without the King's ſpecial Conzmand ; from whence it ſeems to 
follow, That ſuch Perſons are not within the common Benefit of a Replc- 
vin by the Sheriff, without ſome ſuch ſpecial Command. And if Perſons 
indicted of Treſpaſs only, before Juſtices of Peace, are not within the 
ordinary Remedy of a Replevin by the Sheriff without a Writ, ſurely 
it cannot be thought, that Perſons indicted of higher Crimes, and before 
Superior Courts, can be any way intitled to it : However, inaſmuch 


as the ſaid Statute of Meſiminſter 1, expreſly allows Perſons indicted of 
| | Larceny 
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Larceny before the Sheriff the ordinary Remedy of a Replevin, and ex- 
preſly excludes ſome other particular Felonies, and ſays nothing of others, 
it ſeems a reaſonable Conſtruction of the Statute, That the Sheriff might 
by Virtue of it, either with or without Writ, replevy thoſe who were in- 
dicted before himſelf, or at a Court-Leet, of thoſe other Felonies not ex- 
preſly excepted, as well as thoſe indicted of Larceny only. And the Sta- 
tute leaving ſuch a Latitude to the Sheriff in Relation to the Perſons ſo in- 
dicted before himſelf, or at a Court-Leet, it hath been uſual for ſuperior 
Courts, (who, though they be not within the Statute, have yet always 
had a great Regard to the Rules preſcribed by it), to uſe the ſame Liberty in 
Relation to ſuch Crimes, and ſometimes greater, for ſuch ſpecial Reaſons, 
and in ſuch ſpecial Caſes, as ſhall be ſet forth more at large in the follow- 
ing Part of this Chapter. Yet notwithſtanding the Statute ſeems generally 
to allow the Benefit of a Replevin to all thoſe who are indicted of Lar- 
ceny, &c. without any Limitation ; yet it hath been always conſtrued to 
intend only, that ſuch Perſons indicted of a Grand Larceny, as are of a good Regiſter 269. 
Reputation, ſhall be repleviſable; and therefore if there be ſtrong Preſump- 2 Inſt. 190. 
tions of their Guilt, it ſeems that they ought not to be bailed ; but this H. *: dee 
. n . WT 16 Ed. 4. 5. 
is in great Meaſure to be left to Diſcretion, 8. P. C. 74 c. 
Sect. 49. Secondly, Thoſe who are impriſoned for a light Suſpicion, are 
likewiſe declared by the Statute” to be repleviſable ; yet notwithſtanding 
the Words are general, it hath always been taken to be the Intent of them. | 
That the Perſons ſo impriſoned ought to be of a good Reputation : Alſo 2 * 
it ſeems clear, That the Statute means only ſuch Perſons as are impriſon- P. N. B. 250: 
ed for Crimes not expreſly excepted by it from the Benefit of a Reple- C. 
vin; and therefore that this Branch cannot extend to Perſons impriſon- n 
ed for the Treaſons mentioned in the Statute, Arſon, or Homicide, but 
only to thoſe taken for Larceny, Robbery, Burglary and ſuch like Fe- 
lonies, &c. | | 
Sect. o. Thirdly, Thoſe who are impriſoned for Petit Larceny, which 
does not amount to above the Value of 12 d. are alſo declared by the Sta- 
tute to be repleviſable, i they have not been accuſed of ſome other Lar- 
ceny before: And it ſeems to be agreed, That there is no Neceflity that || , 
ſuch Perſons be of good Reputation; yet upon the Conſtruction of the . 
whole Statute, if ſuch Perſons be taken with the Manner, or confeſs the b. 
Fact, &c. or their Crime be otherwiſe open and manifeſt, it ſeems has 2 * 
they ought not to be bailed ; but if there be any Colour or Probability for Vide ſupra 
their Innocence, it ſeems moſt agreeable to the Intention of the Statute to Sec. 45. 
bail them. 8 
Sec. 51. Fourthly, Perſons accuſed of other Treſpaſs for which a Man 
ought not to loſe Life or Member, are declared by the Statute to be reple- 
vilable ; yet perhaps the Generality of this Clauſe is reſtrained by that 
other Clauſe which declares, That Perſons taken for open and mani- 
feſt Offences ſhall not be replevied, as hath been more fully ſhewn, 
Sec. 45. 
845 52. Fifthly The Appellee of an Approver is alſo expreſly decla- 
red to be bailable after the Death of the Approver, unleſs he be a notorious 
Felon. But having already incidentally ſhewn, Se, 43. in what Caſes ſuch 
an Appellee is repleviſable, I ſhall refer the Reader, for this Matter, to 


what is there ſaid concerning it. 


Sec. 53. Secondly, As to the Branch concerning thoſe who are 
charged as Acceſſaries, which is in the following Words, Thoſe who are 
accuſed of the Receipt of Thieves or Felons, or of Commandment, or of Force, 

Vor. . D d or 
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or of Aid of Felony done, ſball be repleuiſable, &c. it is obſervable, That not- 
withſtanding the Statute mentions only thoſe who are Acceſſary by recei- 

ving Felons, or by Commandment, Force or Aid, yet all thoſe who are 

* Regiſter , acceflary to a Felony any ® other Way, as by Perſuaſion or any other Pro- 
SP. C. 51. cutement, or Abetment, have always been taken to be within the Equity 
F. N. B. 250. of it; and moſt * of the Books relating to this Matter ſeem generally 10 
= p. C. 100 bold, That all Acceſſaries, whether to Homicide or any other Felony, are 
»S. P. C. 71. bailable till the Principal be convicted, or attainted ; and that they are bail- 
Pro. Main- able even after ſuch Conviction or Attainder, upon their © pleading to the 
— : ny Inditment, and do not expreſs any Limitation or Reſtriction, that they be 
H. F. C. 100: of good Fame, or but flightly ſuſpected, &c. And in the Caſe*of 25 Ed. 
5 3. 44. Pl. 14. wherein a Perſon appealed of Murder, as having holden the 
Cole, Bail & Deceaſed in his Arms while the other killed him, was not let to Main— 
Mainpriſe, priſe; the Reaſon given for it by the Reporter is, becauſe the Defendant was 
8 in a Manner a Principal; for that otherwiſe being an Acceſſary only, he 
pl. 10. ought to have been let to Mainpriſe by the Intent of the Statute, Yet ] 
25 Ed. 3. 42. find it made a Quere in the Year-Book of 21 Ed. 4. Whether Acceſlarics 
79 10 42. are to be let to Bail of Courſe ? And perhaps it may be more reaſonable to 
pl. 22. intend, in the above cited Caſe of 25 Ed. 3. That ſuch Perſon was denied 
2 * the Benefit of Mainpriſe by Reaſon of the Notoriety of his Guilt ; for it 
*. af. 3. ſeems clear, both from the * Regiſter, à Fifzherbert, and“ Dalton, That 
3 C. 71. Acceflaries to Felonies are not to be bailed unleſs they be of good Reputa- 
1 1 p. tion; and if the Want of a good Reputation, which is at moſt but a very 
135 flight Inducement to preſume them guilty of a particular Crime, be a good 
”. —_— Cauſe to exclude them from the Benefit of Mainpriſe, which is given them 
2 Ea. 3. = by the general Words of the Statute, it ſeems ſtrange, the ſtrong and un- 
pl. 22. queſtionable Evidence of their Guilt ſhould not much more exclude them 
2 re” 3 '7* from it; eſpecially conſidering, that it is an allowed Rule, That Bail is 
Cont. 27 Ed. only proper where it ſtands indifferent whether the Perſon accuſed were 
27 A 3- guilty or innocent. And ſince latter Statutes have in many Caſes, excluded 
ron. 135, Acceſſaries before the Fact from the Benefit of Clergy, it ſeems abſurd 
21 Ed. 4-71: to ſay, That Perſons notoriouſly guilty of being Acceſſary to the Crimes 
Bro. Man- which exclude them from the Benefit of Clergy, ſhall be admitted to 
P Reoiſter Bail ; whereas if they had been committed to Prifon on the like Evidence 
79+ of Guilt, as Principals, for Felonies within the Benefit of Clergy, or 
3 5. even for inferior Offences of an enormous Nature, they could not have had 
> alt, chap. the like Privilege: And therefore ſince the general Words of the Statute 
ist geg. Concerning the Repleviſing of Acceſſaries, are agreed to receive the above 
Prey mentioned Limitations, That they ought to be of a good Reputation, and 
alſo to plead firſt to the Indictment, if the Principal be attainted ; why 

ſhould it not be reaſonable to admit this farther Reſtriction, That their 

Guilt be not notorious ? Which ſeems admitted to be implied in moſt of 

the other Clauſes of the Statute, which yet are penned 1n as general Words 

as that relating to Acceſſaries. But this Matter ſeems at this Day to be put 

beyond all Queſtion, by 31 Car, 2. cap. 2. Par. 21. By which it is recited, | 

That many Times Perſons charged with Petit Treaſon, or Felony, or as Ac- 

ceſ/aries thereunto, are committed on Suſpicion only, whereupon they are batl- 

able or not, according as the Circumſtances making out that Suſpicion, are 

more or leſs weighty, &c. And thereupon it is enacted, That no Per ſon jo 

charged, ſhall be removed or bailed by Virtue of that Adt, in other Manner 

than be might before. From which it ſeems clearly to follow, That where 

there are ſtrong Preſumptions of Guilt againſt a Perſon ſo charged, he 


neither was bailable before that Statute, nor is now bailable by Virtue of it, 


As 
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As to the ſecond Point, viz. In what Caſes Bail is grantable by a Juſtice of 
WE Peace, I ſhall endeayour to ſhew, 


1. How far it is gran table by Conſtruction of the Statutes and Commil- 
ſion, which gives Juſtices of Peace a Juriſdiction over certain Crimes, 
without ſaying any Thing concerning the Power of granting Bail, 

2. How far it is grantable by the Statutes ſpecially relating to the Power 
of granting Bail. 


Sec. 54. As to the firſt Point it ſeems, That where-ever Juſtices of 
Peace have Juriſdiction of a Crime, they may bail the Perſon indicted be- 
fore them of ſuch Crime, upon ſuch Circumſtances for which other Courts 
may bail the Perſon ſo indicted before them; for that it ſeems to be a good 
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general Rule, That ſo far as any Perſons are Judges of agy Crime, ſo far H. P. c. 108, 


they have Power of bailing a Perſon indicted before them of ſuch Crime: 106. 


And upon this Ground it ſeems clear, That any two Juſtices of Peace, Ma WR 


whereof one is of the Quorum, may of common Right, bail Perſons in- Chap. 6. 
diced before the Seſſions of Juſtices of Peace, for that any two ſuch Ju- Lamb. 347, 
ſtices may hear and determine the Indictment. ® Alſo it hath been holden 5 - 1 
That any one Juſtice of Peace hath the like Power in Relation to Perſons Books above 


Cited. 


ſo indicted, becauſe every ſuch Juſtice, being a Judge of the Court which Dis: 497 
is to determine the Offence, ſeems conſequently to have a diſcretionary 234, 235. 
Power of Judging whether it be bailable, and of admitting the Party to H. P. C. 105. 


Bail. And this ſeems to be implied by the Statute of 1 Ric. 3. cap. 3. 
which giving one Juſtice of Peace Power of bailing Perſons arreſted for 


Felony, in like Form as if ſuch Perſons had been indicted at Sęſions, clearly , H. H. p. C. 


ſuppoſes, that if ſuch Perſons had been indicted at Seſſions, they might 137. 
have been bailed by any one Juſtice : And if any one Juſtice of Peace had 
ſuch Power of bailing the Perſons ſo indicted at Seſſions, before the Sta- 
tutes ſpecially relating to the Power of Juſtices of Peace in granting Bail, 
it ſeems, That he till has the ſame Power in Relation to Perſons ſo in- 
dicted of any bailable Crime under the Degree of Felony ; becauſe the ſaid 
Statutes ſeem not to reſtrain him in any ſuch Caſe, under the Degree of Fe- 
lony, from any Power which he lawfully might claim before. Alſo it 
ſeems to be agreed, That any one Juſtice of Peace might always in his 
Diſcretion either bail or impriſon one who has given another a dangerous 
Wound, according as it ſhall appear from the whole Circumſtances, that 
the Party is moſt likely to live or die, for that every ſuch Juſtice be- 


ing a principal Conſervator of the Peace, the Offence at preſent being only 18 
an enormous Breach thereof, and no Felony, ſeems properly to come under 63. Sect. 5 


his Conuſance. 


Sect. 55, As to the ſecond Point, vis, How far Bail is grantable by Ju- 2H H. P. c. 


ſtices of Peace, by Virtue of the Statutes ſpecially relating to their Power 137. 
of granting Bail, it is recited by 1 R. 3. cap. 3. That divers Perſons had been 
daily arreſted and impriſoned for Suſpicion of Felony, ſometime of Malice, 
and ſometime of a light Suſpicion, and ſo kept in Priſon, without Bail or 
Mainpriſe, to their great Vexation and Trouble: And thereupon it is enacted, 
That every Juſtice of Peace in every Shire, City or Town, may, by his or 
ther Diſcretion, let ſuch Priſoners and Perſons jo arreſted 10 Bail or Main- 
priſe, in like Form as though the ſame Priſoners, or Perſons, were indicted 
thereof of Record, before the ſame Juſtices at their Seſſions. 


Sect. 56. But it is recited by 3 H. 7. cap. 3. That by Colour of the ſaid 2 H. H. P. C. 


Statute of 1 R. 3. divers Perſons which were not mainpernable, were cftentimes 137. 


Fe to Bail and Mainpriſe by Juſtices of Peace, againſt the due Form of Lan, 


4 whereby 
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2 H. H. P. C. 
137. 


. tobereby many Felons bad eſcaped, to the great Diſpleaſure of the Ki ng, and An. 


fore them for any Manſlaughter or Felony, before any Bailment or Mainprije, 
ſhall take the Examination of the ſaid Priſoner, and Information of them that 


ſaid Bailment, the ſaid Fuſtices ſhall certify at the next general Gaol-Deli- 
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noyance of his Liege People ; and thereupon it is enacted, That the Juſtices of 
Peace in every Shire, City, and Town,or two of them at leaſt, whereof one to be of 
the Quorum, have Authority and Power to let any ſuch Priſoners, or Perſon; 
mainpernable by Law, that have been impriſoned within their ſeveral Cunties 
City or Town,to Bail or Mainpriſe,unto their next general Seſſions, or unto their 
next general Gaol- Delivery of the ſame Gaols, in every Shire, City, or Ton 
as well within Franchiſes as without, where any Gaols be or hereafter [hall be . 
And that the ſaid Fuſtices of Peace, or one of them, ſo taking any ſuch Bail or 
Mainpriſe, do certify the ſame at the next general Seſſions of the Peace, or the 
next general Gaol-Delivery of any ſuch Gaol, in every ſuch County, City, or 
Town, next following after any ſuch Bail or Mainpriſe ſo taken ; on Pajn 7 
forfeit to the King for every Default thereupon recorded, 10l, And that the 
aforeſaid Act, giving Authority and Power in the Premiſſes, to any Fuſtice of 
the Peace by himſelf, be in that Behalf utterly void, and of none Effet. 

Seck. 57. And it is recited by 1 & 2 Ph, & M. 13. That fince the ſaid Sta- 
tute of 3 H. 7. one Fuſtices of Peace, in the Name of himſelf, and one other of 
the Fuſtices his Companion, not making the ſaid Fuſtice Party nor Privy unto 
the Caſe wherefore the Priſoner ſhould be bailed, had oftentimes by finiſter La- 
bour and Means, ſet at large the greateſt and notableſt Offenders, ſuch as be not 
repleviſable by the Laws of this Realm; and yet the rather to hide their Aﬀec- 
tions in that Behalf, had fignified the Cauſe of their Apprehenfion to be only 
for Suſpicion of Felony ; whereby the ſaid Offenders bad and did daily eſcape 
Puniſhment, &c. And thereupon it is enacted, That from the firſt Day of 
April then next coming, no Juſtice or Fuſtices of Peace ſhall let to Bail or 
Mainpriſe any ſuch Perſon or Perſons, aubo for any Offence or Offences, by them 
or any of them committed, be declared not to be repleviſed, or be forbidden to 
be repleviſed or bailed by the abovementioned Statute of Weſtminſter 1. 

Se. 58. And it is further enated, Par. 3. That any Perſon or Perſons 
arreſied for Manſlaughter or Felony, or Suſpicion of Manſlaughter or Felony, 
being bailable by the Law, ſhall not be let to Bail or Mainpriſe by any Juſtices 
of Peace, if it be not in open Seſſions, except it be by two Juſtices of Peace at 
the leaſt, whereof one to be of the Quorum, and the ſame Juſtices to be preſent 
together at the Time of the ſaid Bailment or Mainpriſe ; which. Bailnent or 
= 68 of they ſhall certify in Writing ſubſcribed or ſigned with their cen 
Hands, at the next general Gaol-Delivery to be bolden within the County 
where the ſaid Perſon or Perſons ſhall be arreſted or ſuſpeFed. 

Sef. 5g. And it is farther enacted, Par, 4. That the faid Juſtices, or 
one of them, being of the Quorum, when any ſuch Priſoner is brought be- 


bring bim, of the Fact and Circumſtances thereof, and the ſame, or as much 
thereof as ſhall be material to prove the Felony, ſhall put in Writing before 
they make the ſame Batlment ; which ſaid Examination, together with the 


very to be holden within the Limits of their Commiſſion. 
Sect. Co, And it is farther enacted, Par. 5. That the ſaid Fuſtices ſhall 
have Authority to bind all ſuch by Recognizance or Obligation, as do declare any 
Thing material to prove the ſaid Offences or Felomes, to appear at the next gene- 
ral Gaol- Delivery to be holden within the County, City, or Town- Corporate where 
the Trial thereof ſhall be, and then and there to give Evidence againſt the Par- 
ty at the Time of his Trial, and ſhall certify as well the ſame Evidence, as ſich 
Bond or Bonds in writing as he ſhall take, at or before the Time of his jaid 
Trial thereof to be had or made. And in Caſe any Fuſtice of Peace of Quorum 
call 
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ſpall offend in any Thing, contrary to the true Intent and Meani ng of this Adi; 
the Juſtices of Gaal- Delivery, where ſuch Offence ſhall happen to be committed, 
upon due Proof thereof,” by Examination before them, ſhall for every ſuch Of. 
fence fet ſuch Fine on every of the ſame Juſtices, as the ſame Walen of 
Gaol-Delivery ſhall think meet, &c. 

See. 61. But it is provided, Par. 6. That Juſtices of Peace, and Coroners, 
within the City of London, and the County of Middleſex, and in other Cities, 
Boroughs, and Towns Corporate, ſhall, within their ſeveral Juriſdictions, have 
Authority to let to bail Felous and Priſaners, in ſuch Manner and Form as they 
| had been before accuſtomed; and allo ſhall take Examinations and Bonds, as is 
atoreſaid, upon every Bailment by them made, and certify every ſuch Bailment, 
Bond and Examination, at the next general Gaol-Delivery, &c. 


From theſe Statutes the following Particulars appear moſt obſervable. 


Seft. 62. Firſt, That it ſeems clearly to be imply'd by the above men- 
tioned Statute of 1 R. 3. 3. which authorized any one Juſtice of Peace to 
bail a Perſon on a ſlight Supicion of Felony, in like Manner as if ſuch | 
Perſon had been indicted at Seſſions, That before that Statute, Juſtices Coke, Bail and 
of Peace could bail thoſe only for Felony, who had been indicted of it Maivpriſe, 
before them. And by Parity of Reaſon it ſeems alſo to follow, That 2 Hi. H. P. c. 
they had no Power to bail Peiſons for any other Crime before ſuch In- 137, 138. 
dictment, unleſs it were an Offence directly tending to the Breach of the 
Peace, the Bailing of Perſons for which ſeems properly to come under gupra Sea. 
their Conuſance as Conlervators of the Peace: And therefore it ſeems 54. 
difficult to maintain the Power of one Juſtice of the Peace to bail a Per- 
ſon for any other Crime, unleſs it be by ſome Statute limited to the Co- 
nuſance of one Juſtice, or the Party have been indicted for it at Seſſions, 
becauſe the Commiſſion in giving a Juſtice a general Juriſdiction over any 
Crime, ſhall be conſtrued ſo far only to give him a Power to bail a Perſon 
accuſed of it, as it makes him a Judge of it, which he cannot be till it come 
regularly before him by Indictment; and the Statutes above mentioned ſpe- 
cially relating to the Power of Juſtices of Peace, in granting Bail, expreſly 
require the Conuſance of two Juſtices. 

Seck. 63. Secondly, That Juſtices of Peace have no Power to ball 
any Perſon not repleviſable by the above mentioned Statute of Weſtmin-, H. H p © 
fler 1. 15. from whence it ſeems to follow, That a Perſon under the ac- 138, 139, 
tual Commitment or Arreſt of any other Magiſtrate, or even of a private 1. 
Perſon, for any Crime declared to be irrepleviſable by that Statute, as 
Treaſon againſt the King's Perſon, Arton, &c, cannot be delivered from 
his Impriſonment by the Builment of any Juſtice of Peace. Yet if a Per- 
ſon at large be only accuſed of any ſuch Crime, on a flight Suſpicion, 
before a Juſtice of Peace, it ſeems that the Juitice ought not to commit 
him, but to take Surety of him to appear before a proper Court, as hath 
been more fully ſhewn in Relation to the Sheriff, $-#, 46. And inatmuch as 
the above mentioned Statute of 1 & 2 Ph, & M. 13. exprefly mentions 
the Bailing of Perſons for Manſlaughter, as well as for other Felonies, 
thete can be no Doubt, but that Juſtices of Peace may, by Force thereof, Vide ſupra 
| ſafely bail any Perſon. impriſoned on a flight Suſpicion of a Fact, clearly Sed. 33, 34. 
appearing to be no higher an Offence than Manſlaughter, and much more 
if it appear to amount to no more than Homicide by Miſadventute, or in 
Self defence. Yet it ſeems to be agreed, That ſuch Juſtices mult, at their , Rol. Rep. 


Peril, take Care that the Offence in Truth amounted not to Murder; and 6d. 
alt cap. 114. 


that they ought in no Caſe to bail any Perſon who manifeſtly appears to ff. P. K 55. 


Vol. II. Ee have 
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Lamb. 346, have been guilty of any of the Homicides above mentioned, either by his 
347- own Confeflion, or the Notoriety of the Fact, not only becauſe the aboye 
mentioned Statute of Weſtminſter 1. 15. which is the Pattern preſcribed by 
1 & 2 Ph. & M. for the Direction of Juſtices of Peace in Relation to'bajj, 
Supra Set, ex preſly excludes all Perſons from the Benefit of it which are guilty of open 
. and manifeſt Offences ; but alſo becauſe: the Statute of Glouceſter, cap. g. is 
2 Inſt. 314. expreſs, That all Perſons who are guilty of Homicide, by Miſadventute or 
Ss in Self-defence, ſhall be kept in Priſon till the next coming of the juſtices 
Itinerant, or of Gaol-Delivery. [33] | I 5 Dj 

Sef?. 64. Thirdly, That the chief Import of theſe Statutes is to ſhew in 
what Manner Perſons are to be bailed by Juſtices of Peace, and not to de- 
clare what Perſons are bailable by them ; in Relation to which Matter, the old 
Rules of the Statute of Weſtminſter 1. are generally ſtill to be followed, 
which extending only to criminal Offences puniſhable in the ordinary way 
by Indictment before the Sheriff, Fc. give no Power to bail Perſons taken 
on Proceſs in Civil Actions, or for Contempts to Superior Courts, as by 
Dalt.cap.1r4. Proceſs of Rebellion out of Chancery. And therefore by a reaſonable 
Crowp. 152. Conſtruction of all theſe Statutes, Juſtices of Peace have no Power in any 
H. F. C. 05. nch Caſes to admit any Perſon to Bail. 5 ; 
Seck. 65. As to the third Point, viz. Where Bail is grantable by the 
« Cromp. 154. Juſtices of Gaol-Delivery, it ſeems to be clearly ſettled * at this Day, That 
a, ſuch Juſtices may bail any Perſon convicted before them of Homicide by 
3 dd bo Miſadventure, or in Self-defence, the better to enable him to purchaſe his 
H. P. C. 10, Pardon: And if a Perſon convicted of Manſlaughter before ſuch Juſtices, 


04, c purchaſe his Pardon, it ſeems, that they may bail him, even after their 


3 Seſſions is determined, till the next Seſſions of Gaol- Delivery, that he 


361. | 
Volt. cap. 114. may come in then and plead his Pardon, for that the Power of ſuch Ju- 


CN 0446 C. ſtices ſeems © to continue for ſuch Purpoſes af er their Seſſions. Allo “ if 


„. . . 
8 3 Man be convicted of Manſlaughter before ſuch Juſtices, againſt plain 


Con. 25 Ed. Evidence, it is ſaid that they may bail him till the next Seſſions of Gaol- 


. . J. . L d . . | . | ; OS . 
SPC, 5. Delivery, in order to purchaſe bis Pardon in the mean Time, But it 
Fitz Coron. ſeems, © That Juſtices of Peace have no Power to bail a Man in any of 


Mawpriſe theſe Caſes, becauſe they are tied up for the moſt part to the Rules pre- 
o Crompt. ſcribed by the abovementioned Statute of Meſiminſier 1, But this Statute 
N not f extending to Juſtices of Gaol-Delivery, ſeems to leave them a diſcre- 
— — 90 tionary Power in thoſe· Caſes wherein it teſtrains the Sheriff from admitting 
H. P. C 101, Perſons to bail. And therefore if a Defendant in an Appeal of Death, 
bb. * 4 plead an Excommunication in Diſability of the Plaintiff, it ſeems to be 
fl Come, 7" holden by Staundford, * That ſuch Juſtices may bail the Defendant from 
154. a. Day to Day, till the Plaintiff ſhall be abſolved, for that otherwite the De- 
„ might lie in Priſon for ever, without any Opportunity of coming 


104, 1063. ; * ö DI: 
Vide ſupra to his Trial, But it is obſervable, That the Books“ which are cited for the 


2 Cont. Maintenance of this Opinion, ſpeak only of an Appeal of Robbery : Yet if 
13 Inſt; 185, Juſtices of Gaol-Delivery bave ſuch Power of Bailing Perſons in the Ca'e 
186. of Death, on the Circumſtances abovementioned, as it ſeems agreed in the 
i 33 Caſes above- cited that they have, I do not find any Reaſon why they may 
prix 6. not, as well upon other ſuch like Circumſtances, bail Perſons indicted 
: \F „ apptaled before them of any other Crime, in ſuch Manner as the 


2 Cont of King's Bench may do, as ſhall be more fully ſhewn under the 


271 27 


Furth Point, vis. Where Bail is grantable by the Couris of 
[/<//mminfler-Hail, J ſhall endeavour to ſhew,- e 


1; Where 


"ow ey: .Of Bail. 107 


Where it is grantable by the Court of King's Bench. 
Where > the other hoover is of We n 


As to. the "ry of theſe Points hall conſider, 


I. Where Bail is vraritable by the Court of King's Bench, to a Perſon 
impriſoned by the King's ſpecial Command, or by the Order of his 
Ry Council. 

Where to a Perſon committed by either Houſe of Patliament. 
Where to one committed by the Court of Chancery, 

4. Where to one committed by an Inferior Court of Record. 
Where to one expreſly excluded by the abovementioned Statute of 
Weſtminſter I, N 15. from the common Benefit of a Replevin by 


the Sheriff. 


Se, 66. As to the firſt of theſe Particulars, vi. Where Bail is grant- 
able by the Court of King's Bench to a Perſon imprifoned by the King's 
ſpecial Command, or by the Order of the Privy Council; I do not find 
but that where-cver a a Commitment by the Privy Council hath ſpecial- , WT WH”) 
ly expreſſed the Crime for which the Party hath been committed, this Sid 143. 
Court has always admitted him to Bail, on the like Circumſtances on * * 297. 
which, in Diſcretion, it will grant Bail on other Commitments : bAnd ,3 1 70 
where-ever it has appeared, that Perſons have been impriſoned by Colour Palm. 559. 
of an uſurped Authority, pretended to be derived from any Patent what- | + 2 
ſoever, contrary to Law, it ſeems that the ſaid Court hath always diſ- « 33H 6.38. 6 


char ed the Perſons ſo impriſoned, without Bail. But there have _ 0 _ 
0 222 


Cauſe of 5 Commitment, were not _ bailable * any Court whatſwerer, 219 pl 
without ſome Intimation of the King's Conſent to ſuch Bailment, by Let- i hd 5" ao 


ter from the Privy Council, or otherwiſe. And a Diſtinction “ was taken See the Argu- 
ments on the 


by ſome between a Commitment by one of the Privy Council, and a Com- Habes Car 
mitment by the whole Body ; and that the former ought indeed to ſet forth pos concern- 


{me other Cauſe of the Commitment beſides the Command of the Perſon =>, 2 
of 


who made it; but that the latter needed not any. 4 1 Leon. 70, 
Sect. 67. But this Matter came afterwards to be very ſolemnly de- 71. 
* Sec the Ar- 


bated in the famous Caſe © of Sir John. Corbet and others, who being im- jeu 
priſoned by a Warrant from the Privy Council, about the third Year of 5 . 
the Reign of King Charles the Firſt, moved the Court of King's Bench to Corpus con- 
admit them to bail upon their Haheas Corpus ; whereupon it was returned, e e 
that they were detained in the Priſon of the Fleet by the ſpecial Com- worth Col- 
mand of the King, ſignified to the Warden by a Warrant of ſome of the iy agg : 
Members of the Privy Council, in which Warrant no other Cauſe of the 0 ; 
Impriſonment was contained but ſuch ſpecial Command: And it was 

ſtrongly urged on the Behalf of the Priſoners, That ſuch Impriſonment 

is againſt the Statute of Magna Charta, cap. 29. which provides, That 

no Freeman ſhall be taken or impriſoned, and that the King will not paſs upon him, 

nor condemn him, but by the Tudgment of hrs Peers, or " the Law of the Land ; 

and alſo againſt many other Statutes made in Affirmance of Magna, 3 
Charta, by which it is ordained, That no Man ſhall be taken by Petition, or Sug- 18 5 Pd. Tl 
geſtion, made to the King or to 2 Council, unleſs it be by Indiflnent or Prefer t= 42 Ed. 3. 3. 
ment,or by Proceſs by Original Writ ; and that no Man ſhall be impriſoned, &c. 

without being brought to anſwer by due Procefsof Lau]; nor be put to.anſwer with- 


cut N before Juſbices, or Matter of Record, or bydue Proceſs, and Writ 


Original. 


4. 
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Vide ſupra 
Sect, 36. 


« Vide ſupra by the Courts of Juſtice, and are mentioned by Authors“ of the beſt 
VO. 52, Credit ſince the above-cited Statutes, without any the leaſt Objection to 


73 


F. N. B. 66 


Ruthworth's priſonment on this Account, for that the Court of King's Bench hath al- 


Collections, 
Part 1. 
510. 


his Diſpleaſure, for what perhaps the Law eſteems no Crime, ſhould by 


TESTS Treaſon or Felony, as any of his Subjects may; for that if the King 


common Benefit of the Writ of Replevin. And it was alto ſtrongly 


Of Bail. 2 Book II. 
Original, And it was argued, "That the Liberty of the Subject would be 
precarious, and lie at the King's Mercy, if Perſons who happen to incur 


Means of ſuch a Commitment be liable to be for ever impriſoned, willi 
out any Poſſibility of Redreſs ; and that it ſeems inconſiſtent with naty. 
ral Juſtice to expoſe a Man to ſo ſevere a Poniſhment for a ſuppoſed Crime 
alledged againſt him, without giving him an Opportunity of clearing 
himſelf by a lawful Trial. And it was farther urged, That, according 
to the Opinion of Sir John Markbam, in the Time of King Edward the 
Fourth, the King could not ſo much as arreſt a Man upon Suſpicion of 


| ſhould do wrong, the Party could have no Action againſt him. Alſo it 
was inliſted, That the Preamble of the Statute of Weſlminfter 1. 15. 
which declares, That Perſons impriſoned by the King's Command have 
always been taken to be irrepleviſable, muſt be intended only of a Re- 
plevin by the common Writ de Homine replegiando, or by the Sheriff ex 
officio without Writ, for that it ſpeaks only of a Replevin by Sheriffs 
and others; and therefore ſhall not be taken to extend to ſuperior Courts : 
And it was never thought, that the Court of King's Bench was reſtrained 
by it from bailing Perſons impriſoned for Homicide; and yet all ſuch are 
equally declared by the Statute to be irrepleviſable : Alſo many Precedents 
were alledged, whereby it appeared, That Perſons committed by the 
King's ſpecial Command had been diſcharged upon Writs of Habeas 
Corpus | | 

| 25 68. But on the other Side it was argued, That ſuch Commit— 
ments could not reaſonably be intended to be againſt the Purview of the 
Statutes above-cited, inaſmuch as the ſaid Statute of Weftminfler 1. 15. 
which was made in the very next Reign after that in which the Statute 
of Magna Charta was made, it was declared to be a ſettled and undoubted 
Point, That Perſons committed by the Command of the King (which, 
as it ſeems'to be agreed, is to be underſtood of the King's ſpecia}, abſo- 
lute, and extrajudicial Command) are not repleviſable-: And it cannot 
be imagined that ſo high a Regard (hould be paid to ſuch a Commitment, 
if it were thought to be illegal, and contrary to Magna Cbarta. And it 
was inſiſted, That Commitments of this Kind have often been al'owed 


their Legality, and as depriving the Party impriſoned by them from the 


urged, That there are often ſecret Cauſes not fit to be divulged, which 
may make it neceſſary for the Safety of the State, in ſome particular Cir- 
cumſtances, to reſtrain ſome Perſons from their Liberty for a certain Time, 
and that the King, who is entirely entruſted with the Management of 
State-Affairs, ſhall be preſumed always to act for the Publick Good; 
and that it is immodeſt for any of his Courts to queſtion the Juſtice of his 
Proceedings of this Kind, which the Law feems wholly to have left to 
his Wiſdom, or to ſuffer a Suggeftion that he abuſes his Prerogative to 
cover Oppreſſion ; and that the Subject is in no Danger of perpetual Im- 


ways uſed a diſcretionary Power over ſuch Commitments, as well as all 
others, and therefore upon ſpecial Circumſtances of Hardſhip, may ad- 
mit Perſons under ſuch Commitments to Bail; but that where there was 
nothing extraordinary in the Caſe, it hath been the general Courſe of the 
Court not to do it without a ſpecial Order from the Council for it, as 

I | appeared 


Chap. 15. Of Bail ; 109 


appeared from the Examination of moſt of the Precedents relating to this i 

Matter. And therefore in the Caſe abovementioned the Court of King's Ret: Rep. 

Bench was unanimous in Opinion, That Sir Fohn Corbet, and the other 219 
en ſo \Seeths Argi 


k 


Gentlemen ſo committed by the King's ſpecial Command, as is abovemen- nent an e 
tioned, had no Right, prima facie, to demand the Benefit of Bail, with- Habeas Cor- 
out the Conſent of the Council, and therefore remanded them. pus above 
Se. 69. But this Matter being afterwards conſidered in Parliament, and * 
it being the general Opinion, That the chief Reaſon why thoſe Gentlemen 
incurred the King's Piſpleaſure was their Refuſal to pay the Loans, which, \Ruſbwortb's 
as they infiſted, were demgnded of them without ſufficient Authority ; n 
and it being evident, That if there were no certain legal remedy. for the 473, 499, Ke. 
Liberty of the Subje& againſt ſuch a Strain of the Prerogative, no. Man 
could be ſafe in maintaiging his Property, either in Parliament, or out of 
it, againſt a diſputed Demand from the Crown, but would be liable to a 
diſcretionary Impriſonment, and that under Colour of Law, without any 
certain Redreſs from the Law.; it was thought neceſſary on this Occa- 
ſion to draw up the famous Petition of Right, which was afterwards 
aſſented to by the King, wherein, among other Things, the Eords and Com- guhworth's 
mons complain to the King, That agarnſt the Tenor of the above & cited Collections, 
Statutes, divers Subjects had then of late been impriſoned, without any Cauſe = 1. Fol. 
wed; and when for their Deliverance they had been brought before Fu- « Supra ſect. 
flices by Writs of Habeas Corpus, there to undergo and receive as the Court 66. 
ſhould order ; and their Keepers commanded to certify the Cauſes of their De- 
tainer, no Cauſe had been certified, but that they. were detained by his Ma- 
jeſty's ſpecial Command fignified by the Lords of his Privy Council, and yet 
were returned back to ſeveral Priſons, without being charged with any Thing 
to which they might make. anſwer according to the Low And thereupon the: 
ſaid Lords and Commons, among other Things, humbly pray, That no Freeman, 
in any. ſuch Manner as is before mentioned, be impriſoned, or detained, &&c. 
| Se. 70, And it ſeems to have been generally agreed, fince the Time of 
this Petition, That where- ever any Commitment by the Privy Council vid. Cro: 
hath not expreſſed, with ſome conyenient Certainty, the Crime alledged Car. 507. 
againſt the Party, he ought to be bailed upon his Habeas Corpus, 
Seck. 71. And for the greater Security of the Liberty of the Subject, 
againſt Commitments by the Command of the King, or of his Privy ws OE" 
Council, it is farther provided and enacted, by 16 Car. 1. cap. 10. 
Par. 8. That if any Perſon ſhall be committed, riſtrained of his Liberty, 
or ſuffer Impriſonment by the Command or Warrant of the King's Ma- 
fefty, in his own Perſon, or by the Command or Warrant of the Council-Board, 
or of any of the Lords or others of his Majeſty's Privy Council; That in 
every ſuch Caſe, every ſuch Perſon upon Demand or Motion to the Judges 
of the King's Bench or Common Pleas, in open Court, ſhall without Delay, 
on auy Pretence whatſoever, for the ordinary Fees uſually paid for the 
FD have forthwith granted unto him a Writ of Habeas Corpus, to be 
directed generally unto all and every Sheriff, Gaoler, Minifter, Officer, or 
other Perſon in whoſe Cuſtody the Party committed or reſtrained hall be, and 
ſuch Sheriff, &c. ſhall, at the Return of the faid Writ, and according to the 
Command thereof, on due and convenient Notice- thereof | given unto him, at 
the Charge of the Party who requires or procures ſuch Writ, and on Security 
by his own Bond given, to pay the Charges of carrying back the- Priſoner, 77 
he ſhall be remanded by the Court, &c. which Charges ſball be ordered by the 
Court, bring or cauſe to be brought the Body of the Party before the Fudges 
of the Court, from whence the ſame Writ ſpall iſſue, in open Court, and ſhall then 
likewiſe certify the true Cauſe of ſucb hi £ T or bite, and thereupon 
| : the 
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110 „ Bail. Bock II. 


«See 1 8id · the, Court within three Court-Days after ſuch Return made and delivered in 
1 FE. open Court | ſhall proceed to examine and determine whether the Cauſe of ſuch 
eb. 305 . : bes 8 N 0 12857: | 
pl. 15, 17, Commitment, appearing upon the ſaid Return, be juſt and legal or not, and 
| ball thereupon do what to Fuſtice ſhall appertain, either by delivering, bail. 
ing, or remanding the Priſoner : And if any Thing ſhall be otherwiſe ail. 
Fully done, or omitted to be done by any Judge, Juſtice, of cer or other Perſon 
aforementioned, contrary to the true Meaning bereaf, That then ſuch Perſon 
9 bffending (fall 'farfeit to the Party grieved, his treble Damages, &c. 
Sec. 72. But it is provided, Par. 9. That the above-recited Clauſe ſhall 
extend only to the Warrants and Directions of the Council. Board, and to the 
Commitments, Reſtraints and Impriſonments of any Perſon or Perſons, made, 
commanded or awarded, by the King's Majeſty, bis Heirs or Succeſſors, in 
their own Perſon, or by the Lords and others of the Privy Council, and every 
%% ] is mmf oft res þ 5 5 
Sect. 73. As to the ſecond Particular, vi. Where Bail is grantable by 
the Court of King's Bench, to a Perſon impriſoned by either Houſe of 
Parliament, There can be no Doubt but that the higheſt Regard is to 
be paid to all the Proceedings of either of thoſe Houſes, and that where- 
ever the. contrary does not plainly and expreſly appear, it ſhall be pre- 
ſumed that they act within their Juriſdiction, and agreeably to the 
Uſages of Parliament, and the Rules of Law and Juſtice : And there- 
fore, where-ever it ſtands indifferent upon the Return of a Habeas Corpus, 
whether a Commitment by either of thoſe Houſes were ſtrictly legal or 
not, and the Parliament be ſtill fitting, I can find no Precedent that the 
Priſoner hath been bailed by the Court of King's Bench. And it cannot 
but be expected, that thoſe Houſes would be apt to reſent an Attempt 
of this Kind, which might ſeem to carry with it an implicit Reflection 
on their Honour, as unjuſtly depriving a Subject of his Liberty, and put- 
ting him under a Neceſſity of demanding Juſtice from another Court, 
- 1 * by: unreaſonably refuſing to teſtore him to it; which ſurely ſhall never 
be intended, where their Proceedings are, capable of a more favourable 


„1 52; 


1 Mod. 144, Conſtruction. And therefore in the Lord Shafrſbury's Caſe, who, upon 
his Habeas Corpus in the King's Bench, was returned to have been commit- 
ted by the Houſe of Lords; for his high Contempt committed againſt that 
Houſe, the Court would not take Notice of any Exceptions againſt the 
Form of the Commitment, as that it was too general, and did not ex- 
reſs the Nature of the. Contempt, or in what Place it was committed, 
Sc. for that it ſhall be preſumed, That it was ſuch for which the Lords 
might lawfully make ſuch an Order, and no other Court ſhall preſcribe 
to them in what Form they ought to make it, But if it be demanded, 
| in Caſe a Subject ſhould be committed by either of thoſe Houſes, for a 
Matter manifeſtly out of their Juriſdiction, what Remedy can he have? 
T anſwer, That it cannot well be imagined that the Law, which favours 
| nothing more than the Liberty of the Subject, ſhould give us a Remedy 
f againſt Commitments by the King himſelf, appearing to be illegal, and 
yet give us no Manner of Redreſs againſt a Commitment by our Fellow 
Subjects, equally appearing to be unwarranted. But as this is a Caſe, 
which, I am perſwaded, will never happen, it ſeems needleſs over nicely 
to examine it. es po | 
Seck. 74. However it ſeems agreed, That a Perſon committed for a 
Skin. 36, 163, Contempt, by the Order of either Houſe of Parliament, may be diſchar- 
527. ged by the Court of King's Bench after a Diſſolution, or Prorogation of 
the Parliament, whether he were committed during the Seſſions, oc 


afterwards; for that all the Orders of Paliament are determined by a 
Diſſolution 


Diſſolution, or Prorogation ; and all Matters before either Houſe muſt be 1 Reb. 871; 
commenced a-new at the next Parliament, except only in the Cale” of a $87, 888. 
Writ of Error: And if the Subject ſhould be deprived of his Liberty till | I 245: 
the next Parliament, which perhaps may not meet again in many Years, 1 Mod. . 
no one could ſay when his Impriſonment would end. 157. 

Sect. 75, But it is holden in Shower's Reports, that a Lord committed Shower 106. 
by the Houſe of Lords, on an Impeachment of Treaſon, and afterwards 
pardoned, cannot be diſcharged by the Court of King's Bench, becauſe the 
Impeachment being in a ſuperior Court, the Pardon muſt be pleaded 
there ; and the Commitment being by the Lords, the King's Bench cannot 
take Conuſance of it. Yet it ſeems to have been taken for granted in the 
Lord Stafford's Caſe, That the Court of King's Bench may, in their Diſ- 
cretion, bail a Lord upon an Impeachment of High Treaſon, which in Ravi: 95 
that Caſe they refuſed to do, not as a Matter out of their Power, but as Skin. 56, ; 
a Thing which they were not bound to do, and improper on Conſidera- 162, 163. 
tion of the whole Circumſtances. And though the Reaſons above cited og TE. 
from Shower's Reports ſeem proper to prove, That the Court of King's 5 
Bench cannot diſcharge a Priſoner from any Impeachment in Parliament 
whatſoever; yet they ſeem by no Means to prove, that they cannot bail 
him, But it is obſervable, That it doth not clearly appear, from either 
of the abovementioned Reports, whether any Parliament were fitting at 
the Times of the Motions for ſuch Diſcharge and Bailment, or not; but it 
is certainly moſt likely to prevail in ſuch a Motion, when no Parliament 
is fitting, nor likely ſoon to fit, and after the Party hath been long in Pri- 
ſon ; becauſe, in ſuch a Caſe, if he ſhould not be bailed, he might be per- 
petually impriſoned for a Crime, without any--Opportunity of making his 
Defence. [34] | Es | 

SeF. 76. As to the third Particular, viz. Where Bail is grantable by 
the King's Bench, to a Perſon committed by the Court of Chancery, 
little is ſaid in the Books, except in the Reign of King James the Firſt, 
at the Time when Sir Edward Coke was Chief Juſtice, when this Matter 
was very much litigated, and occaſioned great Heats between the two 
Courts, and ſeveral Perſons committed to the Fleet by the Chancellor, 
were bailed by the Court of King's Bench, upon Exceptions to the Ge- 
nerality of the Form of the Commitments, as * not ſhewing the Time , , Rol Rep 
of the Coramitment, or ſetting * forth only the Command of the Lord 192. pl. 32. 
Chancellor as the Ground of the Impriſonment, without mentioning any 218. Pl. 19. 
Crime at all, or mentioning the Crime in © general Terms, as for a 1 Rol. Rap 
Contempt to the Court of Chancery, without ſhewing what the Con- 219. pl. 21. 
tempt was, or at what Time committed: And one 4 Glanvil, who was * Fs 958 
generally committed by the Command of the Lord Chancellor, without 5 . 
ſetting forth any Cauſe of ſuch Command, ſeems to have been bailed 19.20. 
upon Examination of the Merits of the Decree, for diſobeying whereof 21%?! * 
he was in Truth committed; whereby it appeared that the Decree rela- 111, 219. 
ted to a Matter before adjudged at the Common Law, which was thought Moore 838. 
contrary to the Purport of the * Statutes of 27 Ed. 3. 1. & 4 H. 4. 23. Cro. Jac.343. 
But this Proceeding being reſented by the Lord Chancellor, the ſaid like Caſe. 
Glanvil was afterwards recommitted by him for the ſame Matter, and 12 ba 
yet was afterwards, on another Habeas Corpus bailed the ſecond Time by 277, 
the Court of King's Bench: But I have not met with any Precedent of # Vide 1 Rol. 
this Kind of late Years; and how far the long Diſuſe of ſuch like Pro- 3 ua 11 f. 
ceedings may have leſſened the Authority of the Caſes abovementioned, Daliſon 81. 


may deſerve to be conſidered. However, it cannot but be expected, 3 Leon. 18. 
Z | That 
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2 Bulſt 301i 


- CS 
p > 


112 Of Bail. Book II. 


That the Superior Courts will pay the higheſt Regard to one another's 
Proceedings, and be ready to preſume, That they are agreeable to Law, 
| unleſs the contrary appear, or the Caſe be very particular and exttaor- 

Fate 130, dinary, which may perhaps reaſonably induce them, in ſome Circum- 
—_ ſtances, to make Exceptions from thoſe general Rules, which in common 

Caſes uſually govern their Diſcretion. But what Caſe in particular may be 

ſaid to be of ſo extraordinary a Nature, it would be needleſs and preſump- 

tuous for me to endeavour to examine. But as to the Caſe abovemention- 

ed, which was formerly ſo much litigated, concerning the Chancery's 

giving Relief againſt a Judgment at Law, ſince it feems to be ſettled at 

this Day, that the Chancery may, in ſome Caſes, give Relief againſt 

the unequitable Uſe of ſuch a Judgment, eſpecially as to a Point not re- 

| Vide Book 1. lievable by Law; whenever it ſtands indifferent, whether the Matter exa- 
Ch. 19. Set. mined by Chancery, after a Judgment at Law, be of ſuch a Nature as 
"3 is proper for Relief in Chancery, or not; it is not probable, That any 
other Court of Weſtminſter-Hall will eaſily preſume that it is not, when 

the Chancellor, who is the proper Judge, hath determined that it is: 

1 Mod. 15 5. And agreeably hereto it hath been adjudged, That a Commitment from 
Moore 840. Chancery, for Diſobedience to a Decree, is good, without ſhewing what 
f. 1133. the Decree was. 5 
Sec. 77. As to the fourth Particular, viz. Where Bail is grantable by 

the Court of King's Bench to one committed by an inferior Court of Re- 
Vaughan 157. cord; it ſeems, That this Court, having the Supreme Controul of all in- 
Vide 6 Mod. ferior Courts, may, in Diſcretion, on Conſideration of the whole Cir- 
7s 6s cumſtances of any Caſe whatſoever, bail any Perſon who ſhall appear 
to have been unjuſtly, or hardly deprived of his Liberty by any inferior 

Court. And therefore, where-ever it ſhall clearly and expreſly appear, 
that a Perſon hath, been committed by any fuch Court, for a Matter 

See Buſhel's which either is in Truth no Crime at all, or if it be a Crime, is not 
3 within the Juriſdiction of ſuch Court, there can be no doubt but that 
Report. it is a proper Motion to the King's Bench to bail him. But in what other 

Caſes in particular one may hope for the like Succeſs in a Motion of 

this Kind, it ſeems difficult to determine; for that every ſuch Caſe depends 

upon its particular Circumſtances, which have great Weight with the 

Court in its Determinations of this Kind, in which it is in great Mea- 

| ſure left to its Diſcretion, And therefore, though perhaps it may bail a 

2 Bulft. 139, Man on a Commitment by a Mayor of a Town, or Juſtice of Peace, or 
* other inferior Magiſtrate, for a Contempt, without ſhewing the particu- 
lar Nature of it; yet it cannot be expected, that it will with like Rea- 

dineſs bail a Man on ſuch a general Commitment by a Court of higher 

aSee the pre · Dignity, as a Court of Oyer and Terminer, or any other Court 
cedent Sec- of Weſftminſier-Hall; to the honour of whoſe Proceedings the greateſt 
* on 2 Regard is always to be given; and on this Ground chiefly, as I ſuppoſe, 
Vaughan where a Perſon on a Habeas Corpus, was returned to have been commit- 
139, 149 ted by an Order of the Exchequer, for not paying a Fine of 50 J. by the 
Eceœcleſiaſtical Commiſſioners impoſed upon him, the Court of King's 

v Cro. Car, Bench * refuſed to bail him, though it was not ſhewn whereſore the ſaid 
579. Fine was impoſed, And as a great Regard is always paid to the Dignity 
of the Court by which the Party is committed; ſo is it likewiſe to the 

Notoriety of the Offence ; and therefore, where a Perſon convicted of 

buying and ſelling old Money, before Juſtices of Qyer and Jerminuer, 

was committed in Execution for the Fine, by an Order of the Court, 

« 1 Sid. 144, not ſtrictly formal, yet the Court of King's Bench refuſed © to bail bim, 
« 286, 320. for this Reaſon chiefly, becauſe he was in Excecution, and his Commit- 
; 5 | - ment 
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ment was defective only in Point of Form. Alſo where Perſons taken Salk. 343. 
in Execution for their Fines to the King, ſet on them by a Seſſions of 5 Mod. 19, 
Jaſtices of Peace, have not only brought their Habeas Corpus, but alſo Vite March 
their Writ of Error in the King's Bench, and aſſigned Errors, yet the 32, 53. 
Court has refuſed to bail them, But I take it for granted, in thoſe Ca- 3 "YO 
ſes which are but briefly reported, That it appeared upon the whole Re- Sid. 320. 
cord, That ſuch Fines were legally impoſed. Alſo it ſeems, That the Pl. 10. 144 
ſaid Court has ſometimes been induced to deny Perſons committed by 

other Courts, by Warrants not ſtrictly formal, the Benefit of Bail, for 

the Enormity, dangerous Tendency, or Obſtinacy * of their Offence, , gulf 
which if it had been attended with leſs aggravating Circumſtances might from48 to 54. 
not have excluded them from it. Alſo the ſaid Court, in determining! Rol. Rep. 
whether it be proper to bail a Man committed by another Court, uſually 7 47 ” 
conſiders all the other Circumſtances of the Caſe, as the Length ® and 411. pl 54. 
Hard(hip © of the Impriſonment, and ſuch like, in order to give ſuch: a whe ger W 
Determination upon the whole, as may be moſt agreeable to the Honour 37 4 73 
and Prerogative of the Crown, and the Liberty and Safety of the Sub- oo _ 
ject. oo 12. 
: Sect. 78. But it ſeems to be agreed, That no one can in any Caſe 
controvert the Truth of the Return to a Habeas Corpus, or plead or ſug- 

geſt any Matter repugnant to it: Yet it hath been holden, That a Man 

may confeſs ang avoid ſuch a Return, by admitting the Truth of the Mat- 

ters contained in it, and ſuggeſting others not repugnant, which take off 

the Effect of them. And upon this Ground, where one Swallow, a Citi- 

zen of London, was committed for refuſing to accept the Office of an Al- 814 287 
derman of the ſaid City to which he had been elected, and the Cuſtom of 288, * 
the City juſtifying a Commitment for ſuch a Refuſal, and the Election and 
Refuſal were ſet forth in the Return to the Habeas Corpus; he filed a Sug- 

geſtion in the Crown-Otfice, That he was an Officer of the King's Mint, 

and that all ſuch Officers were exempted from all City-Offices, both by 
Preſcription and by the King's Charter; and thereupon the Patent of the 

Grant of his Office, and alſo the Patent of the Exemption being inrolled in 

the Court, he was diſcharged, 

Sect. 79. Allo the Court will ſometimes examine by Affidavit, the 
Circumſtances of a Fact on which a Priſoner brought before them by an 5 Med. 323. 
Habeas Corpus hath been indicted, in order to inform themſelves, on Exa- 45+ 455: 
mination of the whole Matter, whether it be reaſonable to bail him or N 
not. And agreeably hereto, where one Jackſon, who had been indicted Trin. 4. 
of Piracy before the Seſſions of Admiralty, on a malicious P. oſecution, Sei. 
brought his Habeas Corpus in the ſaid Court in order to be bailed ; the 
Court examined the whole Circumſtances of the Fact by Affidavits, upon 
which it appeared, That the Proſecutor himſelf, if any ons, was 
guilty, and carried on the preſent Proſecution to ſkreen himſelf; and 
thereupon the Court, in Conſideration of the Unreaſonableneſs of the Pro- 
ſecution, and the Uncertainty of the Time when another Seſſions of Admi- 
ralty might be holden, admitted the ſaid Fachſan to Bail, and committed the 

Proſecutor till he ſhould find Bail to anſwer the Facts contained in the At- 
fidavits. 

Sect. 80. As to the fifth Particular, viz. Where Bail is grantable by the 
Court of King's Bench, to one excluded by the above mentioned St.tute 
of Weſtminſter 1. chap. 1 5. from the common Fenefit of a Replevin by 86,89 
the Sheriff; It cannot be doubted, but that notwithſtanding neither © the - H. H. P. C. 
Judges of this, nor of any other Superior Court of Juſtice, are ſtrictly 479; = 89 

Vor. II. . y Within Salk 61. 2 
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1 . | ; yet ® they will always, in their Diſ. 
1, Bulft. 113. within the Purview of that Statute ; yet ® they ; 
Hol Rep. 3 ay a due Regard to the Rules preſcribed by it, and not admit 
198. > t : is ex declared by it to be itrepleviſable, with. 
Supra Set. a Perſon to Bail who is ex preſly dec 8 y re 
73. 155 ut ſome particular Circumſtance in his Favour : And therefore it ſeems 
Latch 12: 4 f Inſtance where Perſons attainted * of Felony, or but 

difficult to find an In f Leer g 

e. convicted thereof by Verdict general or © ſpecial, or notoriouſly guilty 
SKin 683. of Treaſon or Manſlaughter, &c. by their own Confeſſion or otherwiſe - 


133 have been admitted to the Benefit of Bail, 1 og 8 
48. 3 it: © a rerion taken a Coho 
b Kelynge 90. to induce the Court to grant it: As where * Pias 


D ; ; | of Felony by the Name of J. S. Gentleman, 
pl. = el, orb ny . hp 5 . and not Gentleman, and ſo he is 
1 Bulſt. 8 leads that his Name is F. S. „ A | 20 Te 

ee 8 the ſame Perſon who was outlawed, in which Caſe the Court in Diſ- 
"7 Rol. Rep. etion may bail him ; for until the Plea 1s determined, it appears not 
| _ 1 whether he were the Perſon intended, or not. Or where a Perſon ont- 
114 Ig lawed alledges an Error in the Record, in which Caſe alſo the Court, 
el ex gralia, may bail him, eſpecially if the Error be apparent, Or where 
Ty s . 16. a \ is convicted 5 of Felony, upon Evidence by which it plainly ap. 


1 hich Caſe even the 
pl. 7. he Court that he is not guilty of it; in which 
Fes Foltices & Fe may bail bim. Or where * it appears to the 


8. P. C. 74. Court that the Proſecutor of an Indictment, or the Plaintiff in an. Ap- 


I N 2.2 peal, hath unreaſonably delayed his Proſecution , - ET 
. 5 ö arded ag; 
8. P. C. 74 are returned upon two Writs of Scire facias, aw g 


Eon, ing , and the Priſoner 
Letter A. al. removed by Certiorari into the King's Bench, an | 
1 = e Time under Confinement. Or where the Defendant in 
1 Sid. 316. | hath pleaded an Excommunication in Diſability of the Plaintiff: 
„r an Appeal hat my t Plaintiff cannot proceed at preſent; 
Jaltice 54. In which Caſe it is apparent that the Plaintiff a 4 . yu 7, 
pl. 22. and if the Defendant ſhould be kept in Priſon till the Plaintiff be ab- 
5 ſolved, he might be a Priſoner for Life. Or where * it appears to the 
x Sid. 78. e 5 Defendant may be in Danger of loſing his Life, eiiier 
Tonk Mgr danny » "Di Yer, Cc. if he continue longer in 
Palm. 558, by Famine, or a dangerous Diſtemper, C. | 8 


559. Priſon. 


1 Keb 3og, 

. d Poi ö C: il is. 1e other 
48 Ed. 3. As to the ſecond Point, VIZ. In what Caſes Bail is eg by the 

22, a. Courts of Weſtminſter- Hall 5 I ſhall con ider, 

13 Ed. 4. 8. : | Es 
pl. 3. , 1. How far it is grantable by ſuch Courts, to Perſons committed for 
* 5 Cauſes under the Degree of Treaſon or Felony. 

8. FP. £2.73: 2. How far to Perſons committed for Treaſon or Felony, 

Letter B. | 

kx Latch 12. 


Cro Jac. 355. Seck. 81. As to the firſt Point, viz, How ra me ee 5 | 
Co. Lit. 289. the ſaid Couris, to Perſons commited 1 es © Er _ = 1 
2 Treaſon or Felony ; it ſeems, That the Courts o on l ft 
- 1 Exchequer, at any Time during Term, and the Court el 8 ery, x : 
4 Inſt. 290. in Term or Vacation, may award a Habeas Corpus by the ommon Law, 
CTR os any Perſon committed for any ſuch Cauſe, and thereupon diſcharge 
e „ t the Commitment 
Vaughan him, if it (ball clearly appear by the en TuriſdiQion of the 
341-045". wag againſt Law (as being made by one who had n : 185 
er cauſe, or for a Matter for which by Law no Man ought to be puni _ 
4 . . - % * | : oO; 
Daliſon 81. or bail him, if it ſhall be doubtful whether the Commitment were leg 
Leon. 18 - it | in at this Day, That bv Force of the 
Y or not, &c, However 1t 1s certain a Y, * 
5 r Corpus Act, Par 3 & 10, ſet forth more at large Se, 17 & 22. 
17. 7 A 5 
2 Mod. 198, any of the ſaid Courts, in Term-time, and any Judge 1 1 5 
Baron of the Exchequer, being of the Degree of the Coif, in the Veca- 


tion, 
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tion, may award a Habeas Corpus for any Priſoner whatſoever, who is bail- 

able by the Intent of that Act, and thereupon bail him. 

Sec. 82. As to the ſecond Point, viz. How far Bail is grantable by 

the ſaid Courts to Perſons committed for Treaſon or Felony ; it is obſervable, 

That the above mentioned Clauſes of the ſaid Habcas Corpus Act extend 

not to Perſons committed for Treaſon, or Felony, plainly and ſpecially ex- 

preſſed; in the Warrant of Commitment; neither do I find any printed See Vaughau 

Caſe, wherein Perſons committed for ſach Crimes have been bailed either by 156, 157. 

the Courts of Common Pleas or Exchequer, However it is certain, That 88 

in ſome. Caſes: Perſons committed for Felony are bailable by the Court of Regiſter 

Chancery. But our Law-Books being generally filent in Relation to theſe 27: a. b. 

Matters I ſhall refer the Reader for the more accurate Knowledge of them, 

to Obſeryation and. Experience, . It 

Seck. 83. As to the ſeventh general Point of this Chapter, viz, In 2 H. H. P. C. 

what Form Bail is to be taken; it ſceins to be the Practice of the Court 8 

of King's Bench in admitting a Perſon to Bail, who is actually a preſent » fal. 45. 

in Court, upon an Indictment or Appeal * of Felony, or other r 

puniſhable with Loſs * of Member, to take “ a ſeveral Recogniſance to Contra 

the King in a certain Sum from each of the Bail, that the Priſoner ſhall . * 3 
GEESE, eee 85 ; | 4 Inſt. 178. 

appear at a certain Day, Ce. and alſo, That the Bail ſhall be liable for 1 Bull. 45. 

the Default of ſuch Appearance, &c. Body for Body, And it ſeems to g H. 7. 20. 

be left to the Diſcretion of Juſtices of Peace, in admitting any Perſon to Con. 1 Sd. 

Bail for Felony, to take the Recogniſance either in a certain Sum, or elſe 210. 

Body for Body, But were a Perſon is bailed by the Court of King's ok a 

Banch, before the Return of a Capias awarded againſt him for Felony, or *H. P.C. 97. 

(as it ſeems to be implied in the Book cited in the Margin that he may be,) Crompt. 


. 8 4 ; „ ; 
in any Court for a Crime of an inferior Nature, it ſeems That the Re- 4 25 


be ie Fe, tc) | . n rk 
Seck. 84. As to the eighth general Point of this Chapter, viz, What Fitz. Wan. 
ſhall forfeit the Recogniſance : If on a Bailment for Felony, the uſual b Pe, 13. 
Form, ad Standum retto de felonia prædicta & ad reſpondendum Domino Regi, Pl 5 8 
be made uſe of, and at the Trial the Party ſtand obſtinate ly mute, it H. P. C. 9 
may reaſonably be argued, that in Strictneſs the Recogniſance is forfeited, 1. 
for * that the Expreſſions above mentioned ſeem to import at leaſt thus Contra Fitz. 
much, That the Priſoner ſhall make ſome Anſwer ; and at the Common Mainpriſe, 12. 
Law, before the Statute * of Marlebridge, cap. 28. if a Peiſon under $4 . 
Bail had infiſted on his Privilege as a Clerk, and refuſed to anſwer to 8. P. C. 77. 
the Crime alledged againſt bim, his Sureties were to be amerced ; and _ Wn; 
though the ſaid Statute have in that Caſe excuſed the Bail, yet an ob- fo. F. 3 
ſtinate Refuſal to anſwer in other Caſes may perhaps remain as it was at © | 
the Common Law, Mr. Dalton indeed ſeems to be of another Opinion 1 
8 » 4 Ioft, 178. 
becauſe the Words above mentioned are always uſed of Courſe : But it 2H H. P. C. 
ſeems ſtrange, That Words ſhould be looked on as idle and infignificant /** 
becauſe they are moſt uſual and proper. However, if late Practice and _ = 
Experience have been agreeable to the above mentioned Opinion of 
Mr. Dalton, as I apprehend that they have, they will certainly be of 
great Force to maintain it: And indeed it muſt be confeſſed, That if a 
Man's Bail, who are his Gaolers of his own chooſing, do as effectually 
tecure his Appearance, and put him as much under the Power of the 


Court as if he had been in the Cuſtody of the proper Officer, they ſeem 
10 
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| to have anſwered the End of the Law, and to have done all that can be 
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reaſonably required of them : Bat howfſover the Law may ſtand! in Rela- 
tion to this Caſe, it is certain, That if Perſons be bound by Recogni- 
ſance, that J. S. ſhall appear in the King's Bench the firſt Day of ſuch a 
Term, to anſwer to ſuch an Information againſt him, and not depart 
bill he ſhall be diſcharged by the Court, and afterwards the Attorney 
General enter a Nolte proſequi as to that Information, and exhibit another, 
on which the Defendant is convicted, and refuſes to appear in Court 
after perſonal Notice, the Recogniſance is forfeited ; for being expreſs 
that the Party ſhall not depart till he be diſcharged by the Court, it 
cannot be fatisfy'd unleſs he be forth-coming, and ready to anſwer to any 
other Information exhibited againſt him while he continues not diſcharged, 
as much as to that which he was particularly bound to anſwer to. But in 
ſach Caſe it ſeems, That the Recogniſance ſhall not be forfeited by the Par- 
ty's not appearing in Court the firſt Day of every Term, after he hath 
pleaded to the n as it may be before he hath pleaded, 
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CHAP, Xvi. 
Of Commitments, 


ND now I am to conſider in what Caſes, and in what Manner, Of- 
fenders are to be committed ; for the better Underſtanding whereof I 
ſhall examine, 


What Kinds of Offenders are to be committed, 

By whom, 

To what Priſon. 

What is to be done previous to their Commitment, 
What ought to be the Form of it. 

ö. At whole Charges they are to be ſent to Priſon. 

To what Court the Commitment is to be certified. 

g. By what Means the Party may be diſcharged from ſuch Commit- 

ment, 


n 


See. 1. As to the firſt Point, There is no Doubt .but that Perſons 
apprehended for Offences which are not bailable ; and alſo all Perſons who 
negle& to offer Bail for Offences which are bailable, muſt be commit- 
ted, 

Sef, 2. And it is ſaid, That whereſoever a Juſtice of FER is im- 
powered by any Statute to bind a Perſon over, or to cauſe him to do a 
certain Thing, and ſuch Perſon being in his Preſence ſhall refuſe to be bound, 
or to do ſuch Thing, the Juſtice may commit him to the Gao], to remain 
there till he ſhall comply, 

Seck. 3. As to the ſecond Point, vis. by whom ſuch Perſons are 
to be committed, it ſeems to be agreed by all the Old Books, That 
whereſoever a Conſtable, or private Perſon, may juſtify the Arreſting 
another for a Felony or Treaſon, he may alſo juſtify the Sending, or 


4 Bringing 
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bringing him to the common Gaol, and that every private Perſon has 
as much Authority in caſes of this Kind as the Sheriff, or any other Of- 
ficer, and may juſtify ſuch Impriſonment by his a own Authority, but * 5 H. 7. 4; 
not by the Command of another. But * inaſmuch as it is certain, That 11. f p 5 
a Perſon lawfully making ſuch an Arreſt may juſtify bringing the Party Wn. 
to the Conſtable, in order to be carried by him before a Juſtice of Peace ; Fitz. Falſe 
and inaſmuch as the Statutes of 1& 2 Ph. & M. 13. and 2 & 3 Pb. & 19781 4 
M. 10. which direct in what Manner Perfoas brought before a Juſtice 'of 26. b 57 2. 
Peace for Felony ſhall be examined by him in order to their being com- 10 Ed. 4. 
mitted or bailed, ſeem clearly to ſuppoſe, That all fach Perſons are to Ne 91. 
be brought before ſuch Juſtice for ſuch Purpoſe ; and inaſmuch as the 113. 
Statute of 31 Car. 2. commonly called the Habeas Corpus Act, ſeems to ; 10 H. P. C. 
ſappoſe, That all Perſons who are committed to Priſon, are thete de- 
tained by Virtue of ſome Warrant in Writing, which ſeems to be intended 
of a Commitment by ſome Magiſtrate; and the conſtant Tenor of 
the late Books, Practice and Opinions, are agreeable hereto : It is cer- H. P. C. 91, 
tainly moſt adviſeable at this Day, for any private Perſon who arreſts 113. 
another for Felony, to cauſe him to be brought, as ſoon as conyeniently ng e 
he may, before ſome Juſtice of Peace, that he may be committed or bailed Dalt cap. 118. 
by him. | 

Seck. 4. But it is certain, That the Privy Council, or any one or « r And. 298. 
two of them, or a Secretary of State, may lawfully commit Perſons for Palm. 558. 


Treaſon, and for other Offences againſt the State, as in all Ages they fan he 
| 70, 
have gone... : 71. 
| | Sir William 
Wyndham's 


As to the third Point, vis. To what Priſon ſuch Offenders are to be Cafe, Trio. 
7” | committed, I ſhall obſerve, | 2 Geo, 1. 
| * 8 to 
1. That the Priſon ought to be in the Realm of Eagland. be 
2. That regularly it ought to be a Common Priſon, "Skin, 389. 
e Tor aha 1 — 4 

Sect. 3. As to the firſt of theſe Particulars, it is enacted by 31 Car. 2. 

12. That no Subject of this Realm, being an Inbabitant, or Reſiunt of this 
Kingdom of England, Dominion of Wales, or Town of Ber wick upon Tweed, 
ſball or may be ſent Priſoner into Scotland, Ireland, Jerſey, Guernſey, Tangier, 
or into Parts, Garrijons, Iſlands, or Places beyond the Seas, which then awere, 
or at any Time hereafter ſhould be, within or without the Domintons of his 
Majeſty, his Heirs or Succeſſors; and that every ſuch Impriſonment is by 
be ſaid Statute enacted and adjudged to be illegal, and that every Subjett ſo 
impriſoned, fhall have an Action of Falſe Impriſonment, &c, and recover 
treble Coſts, and no leſs Damages than five Hundred Pounds againſt the Per ſon 
making ſuch Parrant, who ſhall alſo incur a Præmunire. 

Sect. 6. As to the ſecond of the abovementioned Particulars, It is en- 
acted by 14 Ed. 3. 10. as followeth, In the Right of the Gaols which were 
wont to be in Ward of the Sheriffs, and annexed to their Bail:wicks , it is aſſent- 
ed and accorded, That they ſhall be rejoined to the Sheriffs, and the Sheriffs (hall 
have the Cuſtody of the ſame Gaols, as before this Time they were wont to have ; 
and they ſhall put in ſuch Under-keepers for whom they will anſirer. And this 
is confirmed by 19 H. 7. chap. 10. Alſo it is recited by 5 H. 4. 10. That 
divers Conflables of Caſiles within the Realm, being aſſigned Juſtices of Peace 
by the King's Commiſſiun, had by Colour of ſuch Commiſfion, uſed to take Pec- 
ple to whora they bore evil Will, and impriſon them within the ſaid Caſiles, 
tul they had made Fine and Ranſom with the ſaid Conſtables for their Delive- 
rance. And thereupon it is enacted, That none be 11priſoned by any Juſtice of 

YL. 1 - Hh the 
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the Peace, but only in the Common Gaol ; ſaving to Lords and others which 
bave Gaols their Franchiſe in this Caſe, _ 3 

* Seer And. Sec. 7. And it ® ſeems, That the King's Grant ſince this Statute to 
2 private Perſons to have the Cuſtody of Priſoners committed by Juſtices of 
F 9 Peace, is void. And it is ſaid, That none can claim a Priſon as a Fran— 
9 Co. 119. b. chiſe, unleſs he have alſo a Gaol-delivery, Ms 
az 343. SFSe#, 8. It ſeems to be“ agreed, That if a Perſon be arreſted in one 
vH. b. C. 93. County, for a Crime done in it, and fly into another, and be re-taken 
1 H. H. P. C. there, he may be brought before a Juſtice of the County where the Of- 
* c. ſence was done, and be committed by him to the Gaol of ſuch County. 
04,115. But it ſeems to be the ſtronger © Opinion, That if one who hath com- 
qo * 170 mitted an Offence in one County, fly into another before he be taken, 
b 77 and be purſued and arreſted in ſuch County, he ought to be brought 
| © Dalt. cap. before a Juſtice of the County where he is taken, and be committed by 
on him to the common Gaol of the ſame County,“ whether it lie in ſuch 
. _ County or another; * unleſs there be ſome ſpecial Reaſon to the Contrary, 
H. P. C. 92, ag an appzrent Danger that the Party may be reſcued from ſuch Priſon by 
IN Rebels, Sc. And it ſeems to be laid down as a Rule, by ſome Books, 
„ - TFYhat any Offender may be committed to the Gaol next to the Place wheie 
OA 4-5. b. he was taker, whether it lie in the ſame County or not, 
Pi. Com. Seti. 9. It is © (aid, That if a Conſtable bring a Felon to Gaol, and 
37. a. the Gaoler refuſe to receive him, the Town where he is Conſtable ought 
Gels 48. b. to keep him till the next Gaol-Delivery. But“ in other Caſes it ſeems, 
2 Bulit 264. That regularly no one can juſtify the Detaining a Priſoner in Cuſtody out 
I +7- of the common Gaol, unleſs there be ſome particular Reaſon for ſo do- 
4 Keilw, 45. ing; as if the Party be ſo dangerouſly ' fick that it would apparently 
b, hazard his Life to ſend him to the Gaol, “ or there be evident Danger 
HAS 5-2 of a Reſcous from Rebels, &@c. Yet conſtant Practice ſeems to autho— 
4. b. "5g 7. riſe a Commitment to a Meſſenger; and it is! ſaid, That it ſhall be in- 
© 3h tended to have been made in order for the carrying of the Party to 
. 45. Gaol, 8 8 | | | N 
22 Ed. 4. 34 Seck. 10. As Priſoners ought to be committed at firſt to the proper Pri- 
75 p. C. ſon, ſo ought they not to be removed from thence, except in ſome ſpecial 

. Caſes. And to this Purpoſe it is enacted by 31 Car. 2. chap, 2. Par. g. That 
10H.4.7. if any Subject of this Realm, ſhall be committed to any Prijon, or in Cuſtody 
£ Eſcape, of any Officer or Officers whatſoever, for any criminal, or ſuppoſed criminal 
3. Matter; that the ſaid Perſon ſhall not be removed from the ſaid Priſon and 
RP 113: Cuſtody, into the Cuſtody of any other Officer or Officers, unleſs it be by Habeas 
e de Corpus, or ſome other legal Writ ; or where the Priſoner is delivered to the Con- 
ment, 25. able, or other inferior Officer, to carry ſuch Priſoner to ſome common Gaol ; 


2 fl. ki. P. C. or where any Perſon is ſent by Order of any Judge of Aſſiſe, or Fuſtice of the 
208d 4.6. b. Peace, to any common Workhouſe, or Houſe of Correction; or where the Priſoner 
Bro. Fax g removed from one Priſon or Place to another, within the ſame County, or 
_— _ 25. order to a Trial, or Diſcharge by due Courſe of Law; or in Caſe of ſudden Fire, 
11 Ed. 4. 7. or Infection, or other Neceſſity ; upon Pain that he who makes out, figns or coun- 
a. {0b terfigns, or obeys or executes ſuch Warrant, ſhall forfeit to the Party grieved 
1 C. one Hundred Pounds for the firſt Offence, two Hundred Pounds for the ſecond, &c. 
= 319, 4366 oo 5. 1. Asto ger a 2 3 agar ks be one ew 
= to the Commitment of ſuc enders, it is enacte 2 ; 

11 Ed. 4. M. 10. That every Juſtice or Juſlices before whom any Perſon ſhall 5 brought 
4. b. 5-* for Manſlaughter, or Felony, or for Suſpicion thereof, before be or they ſhall 
3 commit or fend ſuch Priſoner to Ward, ſhall take the Examination of ſuch Pri- 
780 83. ſoner, and Information of thoſe that bring him, of the Fact and Circumſtances 
Skin. 599. thereof; and the ſame, or as much theregf as ſhall be material to prove the Felony, 


ſhall 


Chap. 16. Of Commitments, 

ball put in writing within two Days after the ſaid Examination, and the 
ſame ſhall certify in ſuch Manner and Form, and at ſuch Time, as they ſhould 
and ought to do, if ſuch Priſoner, ſo committed or ſent to Ward, had been 


119 


bailed, or let to Mainpriſe; upon ſuch Pain as in 1 & 2 Ph. & M. 13. 1s li- see Chap. 15, 
mited and appointed, for not taking or not certifying ſuch Examinations, &c. Sec. 60. 


And it is farther enacted, That the ſaid Juſtices ſhall have Authority to bind all 
ſuch by Recognizance or Obligation, as do declare any Thing material to prove 
the ſaid Manſlaughter, or Felony, to appear at the next General Caol- Deli- 
very to be holden within the County, City or Town Corporate, where the Trial 
of the ſaid Manſlaughter, or Felony, ſhall be, then and there to give Evidence 
againſt the Party ; and that the ſaid Juſtices ſhall certify the ſaid Binds taken 
before them, in like Manner as they ought to certify the Bonds mentioned in the 
ſaid former Act, &c. 


Sef. 12. It ſeems that a Juſtice of Peace ought not to detain a Pri- Cro E. 829, 


ſoner by Virtue of this Statute, in order to examine him, any longer than 
is neceſſary for ſuch Purpoſe, for which it is ſaid, That the Space of three 


Days is a reaſonable Time. ' 


830. 
Fi. LP, C 
5835, 
H. H. F. &. 


120, 121. 


As to the fourth Point, viz, What ought to be the Form of a Commitment 2 H. H p. c. 


the following Rules are to be obſerved, 


112, 123+ 


Sect. 13. I. It muſt be in Writing, under the Hand and Seal of the 2 Inft. 52, 


Perſon by whom it is made, and expreſſing his Office, or Authority, 


1d 501. 
and Dalt cap. 12 5. 


the Time and Place at which it is made, end mult be directed to the Gaoler, H. P. © 94. 


or the Keeper of the Priſon. 


Sect. 14. II. It may be made either in the Name of the King, and only Dalt ep. 125. 


teſted by the Perſon who makes it, or it may be made by ſuch Perſon in 
his own Name. ; 


Sec. 15, III. It may command the Gaoler to keep the Party in ſafe « Sir witiam | 
and clofe Cuſtody ; for if every Gaoler be bound * by the Law to keep Wyndham's 


his Priſoner in ſuch Cuſtody, ſurely it can be no fault in a Mittimus to 
command him ſo to do, 

Sect. 16. 
with convenient © Certainty, whether the Commitment be by the Privy 
Council, or any other Authority; 


Geo. 1 


Caſe, Trin. 2 


b 8 Co. 
IV. It ought to ſet forth the Crime alledged againſt the Party 9 Co. 87. b. 


100. 


alt. cap. 118. 


HK. 


C. 94. 


otherwiſe the Officer © is not Dalt. cap. 125. 


puniſhable, by Reaſon of ſuch Mittimus, for ſuffering the Party to eſcape : TO 52s 
And the Court before whom he is removed by Habeas Corpus, ought to Ne. I 


diſcharge or bail him : And this doth not only hold where f no Cauſe at 828 
10. Car. 


133, 507, 
$79» 593. 


Ground of Impriſonment ; as * where one was committed for manifold 2 And. 298. 


all is expreſſed in the Commitment, but alſo where it is fo looſely ſet 
forth, that the Court cannot adjudge whether it were a reaſonable 


Contumacy to the High Commiſhon-Court, or for “ refuſing to anſwer 


ſpoken at the Council-Table, Sc. And it is holden by $i 
| Coke, in his fecond Inſtitute, That a Commitment for High Treaſon, or 


good; yet in ! another Part of the ſame Book, ſuch general Commit- 
ments ſeem to be allowed by him to be good: and there are Precedents 


of Commitments for Felony in general, in good ® Authors, 
hath been reſolved, That Commitments for High Treaſon in general are 


good, [35] 


& Lawſon's Caſe, Palmer 558. 3 1 Rol. Rep. 245. * 1 Rol. Rep. 220, 245. i Cro. Car. 133, 579. 
140. #*2 Inſt, 591. 5 Mod. 85. I 2 Inſt. 52. ® 1 Hl. P. C. 595, 609. 


1 * 


ontra 


g ; : : 1 Ro. Re. 
before them to certain Articles, or * for inſolent Behaviour and Words 134. 


r * Edward! Leon. 71, 


Ch. 15. ſect. 
66 to 73. 


Felony in general, without ſhewing the Species of the Offence, is not 2 2 591. 
109. 


Infra cap. 


17. 


ro. 


And m it Palm. 558. 
f Car, 


$07, 579» 


593 


Barkham's 
2 Bulit. 139. 


2 H. H. P. C. 123. Crom. 233 b. 
Dalt. cap. 125. 1 Sid, 78, 1 And. 298. 1 Keb. 305. Palmer 558. Sir William Wyndham's Caſe, Trin. 2 Geo. 1. 


Sect, 17 
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ol uo Sec. 17, V. It is ſafe to ſet forth, That the Party is charged upon 
Cale, Trin 2. Oath 3 but this is not neceſſary, for it hath been ® reſolved, That a Com- 
Geo. 1, , mitment for Treaſon, or If; Valhician of it, without ſetting forth any 
G particular Me: or £ ooo. of the 3 . N a | 

b. Sec. 18. VI. Every ſuch Mittimus ought to have a lawful Conclu- 
: _ +4 ſion, * viz, That hs Brig be ſafely kept till he be delivered by Law, 
70 5 or by Order of Law, or by due Courſe of Law; or that he be 73 till 
b 2 inſt. 52, farther © Order, (which ſhall be intended of the Order of Law,) or ko the 
7c like Effet, And if the Party be committed only for want of Bail, it 
Ciompt. 41 ſeems d to be a good Concluſion of the Commitment, that he be kept 
b. till he find Bail. But a Commitment, © till the Perſon who makes it ſhall 
by : Tis take further Order, ſeems not to be good. And it ſeems, that the Party 
Contra Cro. committed by ſuch, or any other irregular Mittimus, may be bailed. [36] | 371-23 
3 Sec. 19. As to the fixth Point, viz, At whoſe charge Offendeis are 
74 oc. 73 to be ſent to Priſon, it is enacted by 3 Fac. 1. 10. That every Perſon and 
I. H P. c. Perſons, that ſhall be committed to the common or uſual Gaol within any County 


$*4, 595 or Liberty within this Realm, by any Juſtice or Juſtices of the Peace, for any 


2 Ioſt, 52, 


591. Offence or M.ſdemeanor, having Means or Ability thereunto, ſhall bear their 
1 ol. Rep. o507 reaſonable Charges, for ſo conveying or ſending them to the faid Gaol, and 
. Charges alſo of ſucb as ſhall be appointed to guard them to fuch Gaol, and ſlall 
Cro Car. ſo guard them thither. And if any ſuch Perſon or Perſens ſo to be committed, 
222 ; Bulft ſhall refuſe at the Time of their Commitment and Sending to the ſaid Gael, to 


43, 49. defray the ſaid Charges, er ſtall not then fay or bear the fame, and then juch 
1 Rol-Rep. Jiſtice or Juſtices of the Peace ſhall and may by Writing under bis or their 
+1% Hand and Seal, er Hands and Seals, give Marrant to the Conſſabie or Conſia- 
bles of the Hundred, or Conſtable or Tythingman of the Tything or Townſlup 
aobere ſuch Perſon or Perſons ſhall be awelling and inhabit, or from whence he 
or they ſhall be committed, or where he or they ſhall have any Goods within the 
County or Liberty, to jell ſuch, and ſo much of the Gooas and Chattels F the 
ſaid Perſons, as by the Diſcretion of the ſaid Fuſtice or Juſtices of the Peace, 
{hall ſatisfy and tay the Charges of ſuch his or their Conveying or Sending to the 
ſaid Gaol ; the Appra'ſment to be made by four of the honeſt Inhabitants of the 
Pariſh or Tywthing where ſuch Goods or Chattels ſhall remain and be; and the 
- Overplus of the Money which ſhall be made therecf, to be delivered to the Party 
16 whom the ſaid Goods [hall belong. 5 
Sect. 20. And it" is further enacted, That F the ſaid Perſens ſhall not 
lade, or be known to have, any Goods or Chattels, anhieb may be ſold for the 
Purpoſe aforeſaid, within the County or Liberty, au indifferent Aﬀſeſſment ſt all 
be made by the Conſtabies and Churchacardens, and two or three other the Honeſt 
Inbabitants of the Pariſh, or Tything, where ſuch Offenders ſhall be taken or 
apprehended, the ſaid Taxation being allowed under the Hand of one or more 
Juſtice or Juſtices of the Peace, if there le ſuch Conſlables or Churchwardens 
there inhabiting ; and in Default of them, by four of the principal Inhabitants 
of the ſaid Pariſh, Townſhip or Tything, where ſuch Offenders ſhall be taken or 
apprehended : And if any ſo aſſeſſed ſhall refuſe to pay their ſaid Taxation, then 
the Juſtice or Fuſtices of Peace by whom the ſaid Offenders fhall be committed 
to Priſon, or any Juſtice of Peace near adjuining, ſhall and may give Warrant 
as ofcreſaid, to the Couflable, Tytkingman, or ether Officer there, to diſirain the 
Gods of any. fo aſſeſſed, which ſhall refuſe to Pay the ſame, and to ſell the fame ; 
and that ſuch Perfcn or Perſons ſo authoriſed, ſhall have full Power ſo to di- 
train, and by Appraifment of four ſubſtantial Inhabitants rf the ſaid Place, to 
ſell a ſufficient Quantity ef the Goods and Chattels of the faid Perſon ſo refuſing, 
Fer the levying of the faid Taxation; and if any Cverplus of the Money come by 
the Sale thereof, the ſame to be delivered to the Owner, [38 | 
I Sect. 21. 


IX 
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Sec. 21. As to the ſeventh Point, viz. To what Court ſuch Commit- 
ments are to be certified, it is enacted by 3 H. 7. 3. That every Sheriff, Bailiff 
of Franchiſe, and every other Perſon, having Authority or Power of keeping | 
of Gaol, or of Priſoners for Felony, do certify the Names of every fuch Pri- 
ſener in their. keeping, ad of every Priſoner to them committed for any ſuch 
Cauſe, at the next general Gaol- Delivery, in every County or Franchiſe where 
any ſuch Gaol ſhall be, there to be calendared before the Juſtices of the Deli- 
werance of the ſame Gaol, whereby they may, as well for the King as for the 
Party, proceed to make Deliverance of ſuch Priſoners according to Law ; on 
Pain to forfeit to the King, for every Default there recorded, one hundred 
Shillings. 

Sect. 22. As to the eighth Point, viz. By what Means a Perſon under 
ſuch a Commitment may be diſcharged, it ſeems, That a Perſon legally com- 
mitted for a Crime, certainly appearing to have been done by ſome one or Keile. ..- 
other, cannot be lawfully diſcharged by any one but by the King, till he be g Ing. 200, 
acquitted on his Trial, or have an Jgnoramus found by the Grand Jury, or 17% C , 
none to proſecute him, on a Proclamation for that Purpoſe by the Juſtices 9. 7 
of Gaol-Delivery, But if a Perſon be committed on a bare Suſpicion, 1 H. H. P. C. 
without any Appeal or Indictment, for a ſuppoſed Crime, where afterwards 53: 
it appears that there was none, as for the Murder of a Perſon thought to Keilw 34- 
be dead, who afterwards is found to be alive; it hath been holden, That 10. = SEG 
he may be ſafely diſmiſſed without any farther Proceeding, for that he who 
ſuffers him to eſcape is properly puniſhable only as an Acceſſary to his ſup- 
poſed Offence; and it is impoſſible that there ſhould be an Acceſſary where 
there can be no Principal ; and it would be hard to puniſh one for a Con- 
tempt, in diſregarding a Commitment founded on a Suſpicion, appearing in 
ſo unconteſted a Manner to be groundleſs. 


CHAP. XVI. 
Of Hindrances in bringing Offenders to publick Tu- 


ice, &c. 


AVING ſhewn in what Manner Ctiminals are to be arreſted, 

bailed or committed, I am now to conſider in what Manner they 
and their Aſſiſtants are puniſhable for an Hindrance in bringing them to 
publick Juſtice, And in Order hereto J thall examine, 


ce ; 


1. How far they are puniſhable for an Offence of this Kind, before an apr p. C. 116. 


Arreſt made. | bS P. C. zi. 
a 8 Der A Letter B. 
2. How far after ah Arreſt, | a 
26 Aſt. 47. 


Se. 1. As to the firſt Point; It is * certainly an Offence of a very Fiz. Juttice | 
high Nature to oppoſe one who lawfully endeavours to arreſt another ns he 
for Treaſon, or Felony. And ſome * have ſaid, That the Perſon who Contra, 

ſo oppoſes an Arreſt for Treaſon, whereof he knows the Party to have TY IO 
been guilty, is thereby guilty of the Treaſon ; and that he who fo op- 66. 
poſes an Arreſt for Felony, is an Acceſſary to the Felony, And if it be Fitz. Coron. 


* — 333. 
Ve *. II. ] 1 | | a Se- 2 Iuſt. 599 


——-— 
— — — —— 2 — = 
* 2 8 * F 
* 2 „ 
* Bs 


5 pl. 3. 
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II. P. c. a general Rule, That whoever knowing a Perſon to have committed any 


ne ſuch Crime, receives and comforts him, and endeavous to favour and aid 

Moors, © him in the Making his Eſcape, thereby becomes. a Prinipal in the Caſe of 

pl 29, Treaſon, and an Arceftary in the Caſe of Felony, though he ufe no Force 

3 in giving ſuch Aſſrſtance to the Offender ; it ſeems ſtrange that he who ſo 

5 far takes Part with him as to fight in his Defence from Juſtice, ſhould not 

be at leaſt equally guilty. And therefore it ſeems reaſonable to underſtand 

the Books above cited, which ſeem to contradi& this Opinion, to intend 

no more than that it is not Felony in the Party himſelf, who is attacked 

in Order to be arreſted, to ſave himſelf from the Arreſt by ſuch Reſiſtance. 

»e,P.C. 32, Se, 2, But if a Perſon, knowing another to have been guilty of 

Letter I, ſuch a Crime, barely receive him, and permit him to eſcape, without gi- 

„ ving him any Manner of Advice, Aſſiſtance or Encouragement in it, as 

by directing bim how to do it in the ſafeſt Manner, or furniſhing him 

with Money, Proviſions, or other Neceſſaries, it ſeems he is guilty of a 
high Miſdemeanor only, but no Capital Offence. 

H. P. C. 111, Se. 3. Alſo it is certain, That the Party himſelf who flies from ſuch 

271, an Arreſt, is not thereby guilty of a capital Offence, but only liable to for- 

feit his Goods, when ſuch Flight is found againſt him, in ſuch Manner 

as hath been already ſhewn, Chap. g. Sect. 5 1. and ſhall be alſo more folly | 

conſidered hereafter, | | 
Se. 4. How far a Vill, which ſuffers one who has been guilty of Ho- 
micide to eſcape, is liable to be amerced, hath been already ſhewn, Chap. 


12. Sect, 2, 3. 


26 Aſſ. 47. 


Offences of this Kind, after an Arreſt made, may be conſidered in Relation 
either, 


1. To the Party under ſuch an Arreſt : Or, 
2. To others. e 


Such Offences by the Party himſelf are either without or with Force. 


Sc, 5. And firſt, As to ſuch Offences by the Party himſelf, without 

Force, which ſeem properly to come under the Notion of Eſcapes, there 

HP C. 108. is litile remarkable in the Books; and therefore I ſhall content myſelf with 
z left. 59, taking Notice, That as all Perſons are bound to ſubmit themſelves to the 
59% Judgment of the Law, and to be ready to be juſtified by it; whoever, in 
any Caſe, refuſes to undergo that Impriſonment which the Law thinks fit 

to put upon him, and frees himſelf from it by any Artifice, before ſuch 

Cro, Car. 210. Time as he is delivered by due Courſe of Law, is guilty of a high Con- 
tempt, puniſhable with Fine and Impriſonment. And if it be ſo great a 
Crime for one not arreſted to fly, in Order to fave himſelf from Impriſcn- 
ment for a capital Offence, ſurely it muſt be at leaſt as great a Crime, ſor 
one who is actually under the Cuſtody of the Law for any ſuch Crime, 


1 A. pl. 6. : 
by any indirect Means to free himſelf from it. And ſome © have holden, 


5 


ec F ; 5 wo | . NE 
Leiter A, That juch an Eſcape amounts to Felony : But this Opinion ſeems to te 
5 Ed. 3. 2. over ſevere, and not to be maintained by the“ Book cited to prove it. 

P 4. ; 

Fitz Coron. 


149. 
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CHAP, XVIII. 
Of breaking Priſon. 


UCH Offences by the Party himſelf, accompanied with Force, come 
under the Notion of Priſon-breaches; which I ſhall conſider, 


'T As they ſtand by the Common Law. 
2. On the Statute de /rangentibus Priſonam, which was made in the 


firſt Year of King Edward 2. 


Seck. 1. And firſt as to Priſon-Breaches, as they ſtood by the Common 


Law; it ſeems the better Opinion,“ That all ſuch Offences were Felonics, 12 
ib. 3. ch gc 


if the Party were lawfully in Priſon for any Cauſe whatſoever, whether a 
rittop, ol 17. 
Criminal or Civil, and whether he were actually in the Walls of a Priſon, S. p. C. zo. 


or only in the Stocks, or in the Cuſtody of any Perſon who had lawſally : Kr 
7. 


arreſted him; and it ſeems not to have been any Way material whether the 1 H. H. P. C. 


Priſon did belong to the King, or to the Lord of a Franchiſe; not only 607. 
for that every Perſon who is under a lawful Impriſonment, may properly Tn. 5 


enough be called the King's Priſoner; but alſo becauſe it is allowed, That Letter 1. 
whoever breaks from any ſuch Impriſonment, fince the Statute 1 Ed. 2. 33. Letter H, 
de frangentibus Priſonam, 1s guilty of Felony : From whence it ſeems ; 1 1 6. 
clearly to follow, That he muſt have been in like Manner guilty before that Bro. Coron. 
Statute, the Purport whereof 1s not to make any Offences Felonies which 8 

were not ſo before; but only to reſtrain ſome of thoſe which were, And it g's = <2 


© ſeems allo to be clear. That the Confeflion of ſuch Offence before the Co- ÞVide infra 


roner 1s not . by the Common Law ; which is not altered as to 155 fg EE 
this Point by the Statute. Cb. 9. Se. 40. 


Secth. 2. And now Iam to conſider theſe Offences, as they ſtand by the 
ſaid Statute, for the better underſtinding whereof I ſhall firſt ſet down 

the Words of the Statute, and then endeavour to ſhew in what Manner 
they are to be underſtood. 

Sect. 3. And firſt, the Words of the Statute are as follows, De Pi- 2 Iaſt. 580. 
ſanariis priſonam frangentibus, Doi nus Rex vilt & præcipit, quod nullis 1 H. H. P. C. 
de catero, qui priſonam Jregerit, ſubeat judicium wvite vel membrorum pro _ 
ſractione priſone tantum, nf: cauſa, pro qua capins & unpriſonatus fuerit, 
tale judicium requirat, fi ae illa ſecundum legem & canſuctudinem terra fuiſſet 
convictus, licet temporibus preteritis aiiter fiert conſuevit, For the better 
Underſtanding of the Conſtructiou whereof, I ſhall conſider the following 


Points, 


7 8 What ſhall be ſaid to be a Priſon, within the * of this 
Statute. 
How far the Impriſonment ought to be well grounded, 


2, 
3. What ſhall be ſaid to be a Breaking of Priſon. 
. For what Crime the Party ovght to be impriſoned, to make the 


Offence of breaking the Priſon Felony, within the Intent of the 
Statute, 


5. Whe- 
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4.94 Of breaking Priſn. Book II, 
| 5. Whether the Offence of breaking Priſon can ever amount to High 


Treaſon, | 
6. At what Time, and in what Manner, the Offender is to be pro. 

ceeded againſt. 

In what Manner he is to be indicted. 
8. In what Manner thoſe are to be puniſhed for a Breach of Piiſop, 

who are within the Benefit of the Statute. 


Set. 4. As to the firſt Point, vig. What ſhall be ſaid to be a Prin 
a Fitz, Coron. » within the Meaning of the Statute ; It ſeems clear, That any Flace what- 
58,295,312, ſoever, wherein a Perſon under a lawful Arreſt for a ſuppoſed Crime, is te- 
1 e ſtrained of his Liberty, whether in the Stocks or Street, or in the common 
2 2 Af pl. 85. Gaol, or the Houſe of a Conſtable or private Perſon, or the Priſon of the 
„ Ordinary, is properly a Priſon within the Statute ; for Impriſonment b is 
500. nothing elſe but a Reſtraint of Liberty. 
I. P. WY Sef. 5, As to the ſecond Point, viz. How far the Impriſonment oughit 
1 fray e to be well grounded, it is clear, © That if a Perſon be taken upon a Ca- 
Dy. 99. pl. pias awarded on an Indictment or Appeal againſt him, for a ſuppoſed Trea- 
8 38, ſon, or Felony, he is within the Statute if he break the Priſon, whether 
29. any fuch Crime were in Truth committed by him or any other Petion or 
v S. b. C. 30. D. not; for that there is an Accuſation againſt him on Record, which makes 
it 1 = his Comma ment lawful, be he never {0 innocent, and the Proſecution 
1 H. H. P. C. never ſo groundleſs. 
610. Sec. 6. Alſo if an innocent Perſon be committed by a lawful Mitti- 
3 Eleape, „n on ſuch a Supicion of a Felony, actually done by ſome other, as will 
See Book 1. juſtify his Impriſonment tho” he be neither indicted nor appealed, be is cer- 
Chap. 28. tainly © within the Statute if he break the Priſon, for that he was legally in 


a cher Cuſtody, and ought to have ſubmitted to it till he had been 2 by 


1 H f. F. C. due Courſe of Law. 
8 Sect. 7. But if no: Felony at all were done, and the Party be neither 
Dy. 99. P. 60. indicted nor appealed, it ſeems clear, That no Mittimus, for ſuch a ſup- 
8 9. f oſed Crime will make him guilty within the Statute by breaking the Pri- 
2 Inſt, 590, (on, for that bis Impriſonment was unjuſtifiable, 
598 . Sed. 8. Alſo if a Felony were done, yet if there were no juſt Cauſe 
23 66. Of Suſpicion, eicher to arreſt or commit the Party, it ſeems clear, That if 
t Vide Chap. his Mittimus be not in ſuch Form * as the Law requires, his bret King of 
16. Sect. 13, the Priſon cannot be Felony, becauſe the Lawfulneſs of his Impriſon- 
18 5 6% ment in ſuch Caſe depends wholly on the Mittimus; which if if it be not 
: according to Law, the Impriſonment will have nothing to ſupport it, 

* Vide ſupra But if the Party were taken up for ſuch ſtrong 5 Caules of Suſpicion 
py es as will be a good Juſtification both of his Arreſt and Commitment, but 
> Bro. Eſcape, happen to be committed by an informal Warrant, it ſeems, that it may 
29. be probably argued, That it will be Felony “ in him to break the Pri- 
*71 H. b. C. ſon; for if by the ancient Common Law, any private Perſon might, of 
609, 610. his own Authority, juſtify both an Arreſt and Commitment, for Trea- 
e 1 i ſon or Felony, on a realonable Cauſe of Suſpicion, as it forms probabl. ' 
16. Seat. 3. from the Tenor of all the old Books that he might; ard if the Neceſſi- 
vide 5 Mcd. ty of a Mittimus * from a Magiſtrate, depend rather on the conſtant ſct- 
15 tled Practice of Juſtices of Peace than any direct Law, it ſeems difficult 
to mafntain that a Slip in want of Form of ſuch a Mirtionus ſhould make it 

lawful for the Priſoner to break the Priſon, whereas by the cid Law 

it would have been Felony in ſuch a Caſe to have broken it without 

any ſuch Mittimus at all. And on the other Side, if the Party be taken 


I up 


Chap. 18. | Of Breaking Priſon. 125 


up for ſuch flight Cauſes of Suſpicion of a Felony actually done, as will 
not in Strictneſs juſtify the Arreſt, yet if the Juſtice before whom he is Vide infra 
brought think them of ſuch Weight as to require a Commitment, and do Sc. 15. 
accordingly ſend the Party to Gaol by a regular Mittimus, it ſeems very - 
dangerous for him to break the Priſon ; for the Praftice of Juſtices of 

Peace in making ſuch Commitments, being now grown into ſettled Law, 

it ſeems reaſonable, that their Mittimus be a good Juſtification of the Im- 
priſonment which it commands, for a Crime within their Juriſdiction re- 

gularly brought before them ; from whence it follows, That to break 

from ſuch Impriſonment muſt be unlawful. And therefore, ſince it doth 

not appear, that there hath been any dire& Reſolution of theſe Points, per- 

haps it may be reaſonable to underſtand, what is more generally ſaid by Sir 

a Edward Coke, and Sir * Matthew Hale, in Relation to this Matter, accord- 2 2 Ira. 301. 

2 to the above mentioned Diſtinctions. [391 » H. F. C. iog. 


As to the third Point, vz. What ſhall be ſaid to be a Breaking of Pri- 
ſon, within the Meaning of this Statute, the following Rules are to be 
bobſerved. | 


Se. 9. I. There muſt be an actual Breaking; for every Indictmente 2 Inſt. 590. 
for this Offence, as a Felony, muſt have the Words /elonice fregit priſo- H. P.C.108, 
nam, which ſeem neceſſarily to import the uſe of ſome real Force or Vio- Fob Ta 
lence, and not ſuch only as may be implied by the ConſtruQion of Law, 

in any Act done in Contempt of it; and therefore, if without any Ob- 
ſtruction a Priſoner go out of the Priſon Doors, being opened by the Con- H. H. P. c. 
ſent or Negligence of the Gaoler, or otherwiſe eſcape without uſing any 611. 
Kind of Force of Violence, he is guilty of a Miſdemeanor only, but not 
of Felony, and the Gaoler is puniſhable in ſuch Manner as ſhall be ſet forth 
more at large in the next Chapter, | | 

Sed. 10. II. Such Breaking muſt be either by the Priſoner himſelf, 
or by others through his Procurement, or at leaſt with his Privity ; 
for if the Priſon be broken by others, without his Procurement or Con - 
ſent, and he eſcape through the Breach ſo made, it ſeems the better“ 4 2 Init. 589, 


Opinion that he cannot be indicted for the Breaking, but only for the ox - may 
Eſcape, | | Letter E. 
Sect. 11. III. Such Breaking muſt not be neceſſitated by an inevitable Ac- 3, Letter B. 


cident, happening without any Fault of the Priſoner ; as where © the Priſon 1 os Fes 


is fired by Lightning, or otherwiſe, without his Privity, and he breaks it Fitz. Coron, 
open to ſave his Life, „ 
SecF. 12. IV. It ſeems, That no Breach of Priſon will amount io Felo- , 1 
ny, unleſs the Priſoner eſcape; for if the Breaking of a Priſon by a Stranger, Pl. Com. 136. 
in order to Free the Priſoners who are in it, be not Felony, unleſs the Pri— 3 
ſoners go out of it, as it is ſaid * that it is not, it ſeems @ Fortiori, That 1H. H P. C. 
ſuch a Breach by the Priſoner himſelf, who lies under ſo much ſtronger a bn. 


A f Keilw, 87.0. 
Temptation to it, cannot be Felony unleſs he do eſcape. * 


As to the fourth Point, viz, For what Crime the Party muſt be impriſoned, 
to make his Breaking the Priſon Felony within the Meaning of the Statute, 
the following Rules are to be obſerved. 


Se, 13. I. It is not material, whether the Offence for which he 
was impriſoned were capital at the Time of this Statute, or were made I. p. C. 108. 
ſo by ſubſequent Statutes ; for ſince all Breaches of Priſon were Felonies 1 H. H. P. C. 
by the Common Law, which is reſtrained by the Statute in Reſpect only TT; 

Vor, 1I, | K k of 


Of breaking Priſon. Bool II. 


of Impriſonment for Offences not capital; when an Offence becomes capi- 
tal, it is as much out of the Benefit of the Statute, as if it had always 
j pPeen ſo. 5 | 
Seck. 14, II. The Offence for which the Party was impriſoned muſt 
be a Capital one at the Time of the Offence, and not become ſuch by 
H. P. C. Matter ſubſequent, as where ® A. is committed to a Priſon for a dangerous 
1 Wound given to B. and breaks the Priſon, and then B. dies: For though 
Pl. Com. 258. to ſome Intents ſuch Offence be eſteemed capital from the Time of the 
b. 401. a. firſt Act, yet inaſmuch as it was in Truth but a Treſpaſs at the Time of 
3. 5 the Bieaking of the Priſon, and it was then uncertain whether it would 
H. H. F. C. ever become capital; and it becomes ſuch afterwards ab initio, by Fiction 
427, 591. only, for fome ſpecial Purpoſes; and Fictions of Law are never catried 
farther than the Neceſſity of thoſe particular Caſes, which were the Caufe 
of the inventing them, doth require ; they ſhall never be conſtrued to ex. 
empt a Perſon from tne Advantage of a beneficial Law made in Favcur of 
Life, who is clearly within the Leiter, and doth not plainly appear to 
be out of the Meaning of it, However it ſeems certain, That ſuch an 
5 Offender breaking Priſon, while it is uncertain whether his Offence will 
Letter H. become capital, is highly puniſhable for his Contempt by Fine and Im- 
priſonment, &c. | | 1 
Sect. 15. III. If the Party be only arreſted for, and in his Mittimus 
charged with a Crime which does not require Judgment of Life or Member, 
as Petit Larceny or Homicide je defendendo; or by Miſadventure, and 
1H, H. P. C. the Offence, in Truth, be no greater than the Mittimus doth ſuppoſe it 
609. to be, it is clear, from the expreſs Words of the Statute, That a Breaking 
of the Priſon cannot amount to Felony, And if the Offence for which 
the Party is committed, be ſuppoſed in the Miltimus to be of ſuch a Na- 
ture as requires a capital Judgment, yet if in the Event it be found to be 
: of an inferior Nature, and not to require ſuch a Judgment, it ſeems difh- 
cult to maintain, That, the Breaking of the Priſon on a Commitment for 
it can be Felony; for the Words of the Statute are Ny Caſua pro qua 
captus & impriſonatus fuerit, tale judicium requirit ; and here it appears, 
That the Offence, which is the Cauſe of his Impriſonment, doth not re- 
quire ſuch a Judgment; and it is hard to ſay, That a Miſtake of the Na- 
ture of the Crime, by the Perſon who makes the Arreſt or Mittiimus, ſhould 
ſo far prejudice the Party, as to make his Eſcape amount to Felony by 
Reaſon of ſuch Miſtake, which otherwiſe would have been but a Treſpaſs. 
Allo it ſeems to be agreed, That if a Pcrſon be committed for a ſuppoſed 
Felony, where no Felony hath been done, he is not guilty of Felony for 
breaking the Priſon ; from whence it clearly appears, That in that Caſe 
the Law doth not ſo far regard the Charge contained in the Miltimus, 
where there is no good Ground to ſupport it, as in Refpect thereof to ex- 
clude the Party from the Benefit of the Statute ; and yet in that Caſe 
the Party is as much accuſed of a capital Offence as in the Caſe in 
Queſtion; ſo that it is clear That the Law doth not ſo much reſpect the 
Heinouſneſs of the Charge againſt the Party, as of the very Crime which 
is the Subject of the Charge: And this will farther appear, if it be conſi— 
dered, That the Accuſation cannot be ſaid to be the Cauſe which requires 
Judgment of Life or Member, but the Offence which ſupports the Accu- 
ſation; and if there be no ſuch Offence, there is, in Truth, no Cauſe 
which requires ſuch a Judgment. On the other Side, if the Offence, 
which was the Cauſe of the Commitment, be in Truth of ſuch a Nature 
as requires a capital Judgment, but in the Mittimus be ſuppoſed to be of 
an inferior Degree; it may probably be argued, That the Party's Break- 
I | ing 
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ing of the Priſon is Felony within the Meaning of the Statute; for the 
Cauſe of his Arreſt and Commitment is the Fact for which he was arreſted 
and committed, and that does in Truth require Judgment of Life, though 
the Nature of it be miſtaken in the Mittimus, which does no Way alter the 
Judgment of Law in Relation of the Guilt of it, But there appearing no 
2 Reſolution of theſe Points, and the * Authors who have expounded * 2 Inft. 590, 
this Statute ſeeming rather to eine to a different Opinion, I ſhall Icave Tap p. C. 10 
theſe Matters to the Judgment of the Reader. | 110. 5 
Seck. 16. IV. It is not material, Whether the Party who breaks his II H. P. C. 
Priſon, were under an Accuſation only, or actually attainted of the 
Crime charged againſt him; and yet the Words of the Statute are ſ½i cauſa 8. P. C za. 
tale judicium requirit : And it cannot be properly ſaid, That the Offence of (; 9. A. K 
one Ten doth require ſuch a Judgment, (for that there ought not 
to be a ſecond Judgment againſt one already condemned) but only that 
it did require it; and it is a ſettled Rule, That all Statutes are to be con- 
ſtrued ſtrictly in Favour of Life, and that no parallel Caſe, which comes 
within the ſame Miſchief, ſhall be conſtrued to be within the Purview of 
it, unleſs it can be brought within the Meaning of the Words: Yet con- 
ſidering that the manifeſt Purport and Meaning of the Words of the 
Statute taken altogether, is no more than this, That the Breaking of Pri- 
ſon ſhall not be a capital Offence ; unleſs the Crime for which the Party 
was in Priſon be alſo a capital Offence ; and it is frequent, in the Con- 8% geg : 
ſtruction of penal Laws, to bring Perſons within the Purview of them Ch. 32. Set, 
by being within the Meaning of the Words, though not in ſtrict Grammar 2, 3. 4. 
properly within the very Letter; and it would be extremely harſh to 
imagine, that the Makers of the Statute could intend a greater Favour to 
Perſons appearing to be guilty, and actually under the Condemnation 
of the Law, than to Perſons under an Accuſation only : There can be 
no Doubt, but that the Perſons attainted, breaking Priſon, are as much 
guilty within the Meaning of the above mentioned Exception as any 
others. 
Seck. 17. As to the fifth Point, viz, Whether the Offence of break- 
ing Priſon can ever amount to High Treaſon; it ſeems clear, That a Per- 
ſon committed for High Treaſon, becomes guilty of Felony only, and 
not of High Treaion, by breaking the Priſon and eſcaping ſingly, with- 
out letting out any other Priſoner ; for that no Offence is to be conftrued Book 1 Ck, 
High Treaſon, which is not either within the Pu; view of 25 Ed. 3. or 7 5 
of ſome ſubſequent Statute relating to Treaſon ; bat if other Perſons com- 8. p. Ee 
mitted alſo for High Treaſon efcape together with him, and his Intention Letter F. 
in breaking the Priſon were to favour their Eſcape as well as his own, ES £ * 
he ſeems to be guilty of High Treaſon in reſpect of their Elcape, fot 137. 
that there are no Acceſſaries in High Treaton, and ſuch Aſſiſtance given H. P. C. 109. 
to Perſons committed for Felony, will make him who gives it an Acceſfiry 
to the Felony, and by the ſame Reaſon a Principal in the Cafe of High 
Treaſons, But this Offence coming more properly under the Notion of 
Reſcous than of the Breaking of Priſon, ſhall be more fully conſidered in 
the Chapter concerning Reſcous. 

Seck. 18. As to the fixth Point, viz. At what Time and in what 
Manner the Offender is to be proceeded againſt; it is ſaid, That he may 
be arraigned for this Offence before he be convicted of the Crime for 
which he was imptiſoned; for that it is not material whether he were 1 H. H. P. c. 
guilty of ſuch Crime or not, neither is he puniſhable as an Acceſſary fl F. C. 15 
in I thereof, but as a principal Oit-ader i in reſpect of the Breach of 116. 
Priſon 2 Inſt. 502. 
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128 Of Eſcapes ſuffered by Officers, Book II. 


' Priſon itſelf ; on which Account this Caſe differs from that of a Reſcous 
or voluntary Eſcape, as ſhall be ſhewn more at large in the following 
Chapter, [40] | 
Ficz. Indit- Sed. 19, It ſeems clear, That the Sheriff's Return of a Breach of Pri. A 
ment, zo. ſon, is not a ſufficient Ground to arraign the Priſoner for it, unleſs he be 
* 7.6. alſo indicted, 
Seck. 20. As to the ſeventh Point, vi. In what Manner an Offen- 
der is to be indicted for a Breach of Priſon, it is certain, That every In- 
| dictment of this Kind, to bring the Offender within the Intention of the 
ir E C. 199. Statute, muſt ſpecially ſet forth his Caſe in ſuch a Manner that it may 
us Tera. appear that he was lawfully in Priſon, and for ſuch a Crime as requires 
ment, 18, Judgment of Life or Member; and that it is not ſufficient to fay in gene- 
ral, Quod felonice fregit Priſonam. And it ſeems, That the ſame Rules 
which are required for an Indictment of an Eſcape, ſet forth at large in 
the next Chapter, are generally to be obſerved in Indictments of breaking 
Priſon, | | 
Sec. 21. As to the eighth Point, vig. In what Manner thoſe ere to be 
Rook 1. Ch. puniſhed who are within the Benefit of the Statute, by being freed from 
20. Se, 1. that ſevere Judgment for the Breach of Priſon, to which by the Com- 
= are mon Law they would have been liable: There ſeems to be no Doubt, but 
8. P. 0. 35. H that whoever breaks from any lawful Impriſonment is ſtill puniſhable as 
11 H. 4.13. b for a High Miſpriſion by Fine and Impriſonment ; for that every capital 
Offence doth include in it a Miſpriſion, and may be proceeded againſt as ſuch 
only, if the King pleaſe; and it cannot be thought the Meaning of the 
Statute in ordaining, That ſuch Offences ſhall not be puniſhed as capital 


ones, to intend that they ſhall not be puniſhed at all. 


G H A FP. XE. 


/ Eſcapes ſuffered by Officers. 


TAVING ſhewn in the precedent Chapters, how far the Party him- 
ſelf, under a lawful Arreſt for a Crime charged againſt him, is puniſh- 
able for unlawfully freeing himſelf from ſuch Arreſt, without waiting for 
his Deliverance by due Courſe of Law, I ſhall now in the ſecond Place, 
conſider Offences of this Kind in Relation to others. And, 
| 1. Such as are without Force, 
2. Such as are accompanied with Force. 


Such Offences, without Force, come under the Notion of Eſcapes, which 
5 are either, 


1. By Officers. Or, 
2. By Private Perſons. 


Chap. 19. / Eſcapes ſuffered by Officers, 129 


As to Eſcapes ſuffered by Officers, I ſhall endeavour to ſhew the following 
| Particulars, | 


1, What ſhall be judged an Eſcape. 1 
2. Where ſuch Eſcape is to be eſteemed voluntary, and where negli- F 
ent... | | | i 
2. Where the Priſoner may be re-taken after an Eſcape. | 1 
4. Whether the Eſcape is excuſed by ſuch a Re-taking; or by killing 
the Priſoner, if he cannot be re-taken. 
5. In what Manner the Officer ſuffering an Eſcape is to be indicted, 
6. How an Eſcape is to be tried and adjudged, | 
7. How a voluntary Eſcape is to be puniſhed, | | 
| 


8, How a negligent one. 


As to the firſt Point, viz. What ſhall be judged an Eſcape, the follow- | i 
| ing Rules are to be obſerved, | 


Ses. 1. I. There muſt be an actual Arreſt, and therefore, If * an Of- 8 76. 
ficer having a Warrant to Arreſt a Man, ſee him ſhut up in a Houſe, pi. Us 55 
and challenge him as his Priſoner, but never actually have him in his 27 Aſſiſ. pl. 1. 
Cuſtody, and the Party get Free, the Officer cannot be charged with an 3 8 
Eſcape. | | 5 | Bro. Eſcape, 
Sec. 2. II. As there muſt be an actual Arreſt, ſuch Arreſt muſt * 22: 
alſo be juſtifiable, for if it be either for a ſuppoſed Crime, where no hap * 
ſuch Crime was committed, and the Party neither indicted nor appealed, 1 H. H. P. C. 
or for ſuch a flight Suſpicion of an actual Crime, and by ſuch an irregu- $83,5849599- 
lar Mittimus as will neither juſtify the Arreſt nor Impriſonment, the Of- Bro. Thane, 
ficer is not guilty of an Eſcape by ſuffering the Priſoner to go at large: 27, 2. 
And it ſeems to be a good general Rule, That where-ever an Impriſon- 5 5 414, 
ment is ſo far irregular, That it will be no Offence in the Priſoner to Contra, 


break from it by Force, it can be no Offence in the Officer to ſuffer him Ac * 


to eſcape, | = Set. 5, 6,7,8. 
Set, 3. HI. As the Impriſonment muſt be juſtifiable, ſo muſt It be «as Coron. 
248. 


alſo for a criminal Matter; and ſome are faid to have holden, that no 84% 0 
Eſcape is criminal, but where the Commitment is for Felony, However Letter * 
it is certain, that the Eſcape of one committed for Petit Larceny * on- Fitz. Coton. 
ly is criminal; and it ſeems moſt agreeable to the general Reaſon of g P. & 3. 
the Law, That the Eſcape of a Perſon committed for any other Crime Letter l. 
whatſoever ſhould: alſo be criminal. For ſurely wherever the publick * H. H. F. C. 
Juſtice requires, That a Perſon be committed for a Crime; it likewiſe ?%* 
requires, That he be ſafely kept under ſuch Commitment, and conſe- 
- quently may reaſonably demand publick Satisfaction from the Oflicer 
to _—_— Cuſtody he is committed, if he negle& to keep him as he 
ought. | 
Seck. 4. IV. As the Impriſonment muſt be juſtifiable, and for ſome 
Crime, ſo muſt its Continuance at the Time of the Eſcape, be ground- 
ed on that Satisfaction which the publick Juſtice demands for ſuch _ 
Crime; for if a Priſoner be acquitted, * and detained only for his Fees, , Bio rc... 
it will not be criminal to ſuffer him to eſcape, though the Judgment 16. * 
were, That he be diſcharged paying his Fees; ſo that till they be 2H. 7. 7. 
paid, the firſt Impriſonment continued lawful, as before; for inaſmuch as 33 
he is detained, not as a Criminal, but only as a Debtor ; his Eſcape 1H. H. P. C. 
cannot be more criminal, than that of any other Debtar ; yet if a Perſon 594: 
convicted of a Crime, be condemned to Impriſonment for a certain Time, 

Vor. II. LI and 
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5. Of Eſcapes ſuffered by Officers, Bock II. 


See Fitz. Co- and alſo till he pay his Fees, and he eſcape after ſuch Time is elapſed, 
ron. 439" without paying them, perhaps ſuch Eſcape may be criminal, for that it 


.. 34 X . i : ; 
Letter E. was Part of the Puniſhment, that the Impriſonment be continued till the 


225 E. 3. 39. Fees ſhould be paid; but it ſeems, that this is to be intended where the 
a > ©, Fees are due to others as well as to the Gaoler, for otherwiſe the Gaoler will 


_ = be the only Sufferer by the Eſcape, and it will be hard to puniſh him for 
M P. C. 113. ſuffering an Injury to himſelf only, in the Non- payment of a Debt in his 
I Pe wer to releaſe. | 


Fitz. Coron. Seck. 5. V. It is an Eſcape, in ſome Caſes, to ſuffer a Priſoner to 
246. Corn, have greater Liberty than by the Law he ought to have; as to admit 
„Coton. 2 Perſon to Bail, who by Law ought not to be bailed, but to be kept 


242. g ; | 
« Fitz. Coron. jn cloſe Cuſtody ; or to permit ® a Priſoner to go out out of the Limits of 


33 © the Priſon : Yet ſome © ſeem to have holden, that in this laſt Caſe it 
Letter E. ſhall not be adjudged an Eſcape, unleſs the Priſoner be found to have 
« Fitz. Coron. had an Intention to eſcape; but it will be difficult to maintain, That 


> 2. the Offence of the Gaoler can depend on the Intention of the Priſo- 
letters B. C. ner, | | 


1H.H.P.C. Ser. 6. VI. If * the Gaoler ſo cloſely purſue the Priſoner, who flies 


ing from him, that he re-take him, without loſing Sight of him, the Law 


14, 32, 49, looks on the Priſoner fo far in his Power all the Time as not to adjudge 
55 H. 5. 20 b. ſuch a Flight to amount at all to an Eſcape : But if the Gaoler once loſe 
O 0 7.25. 0 A . 8 — 

46. © Sight of the Priſoner, and afterwards re-take him, he ſeems in Strictneſs 


6 H. 7. 11 b. to be guilty of an Eſcape ; and @ fortiori therefore, if he kill him in 


: Pitz Coron. the Purſuit, he is in like manner Guilty, tho* he never loſt Sight of him, 


328, 346. and could not otherwiſe take him, not only becauſe the King loſes the 


S. F. C. 33, Benefit he might have had from the Attainder of the Priſoner, by the For- 


. | : F pov. 
yy Book 1. feiture of his Goods, &c. but alſo becauſe the Publick Juſtice is not ſo well 


Ch. 28. Seck. ſatisficd by the killing him in ſuch an extrajudicial Manner, 


, 8 Seck. 7. VII. While the Privileges of Sanctuaries were allowed, if a 
38, 50. Sheriff conducting a Priſoner to Gaol, had brought him in the Way, 


CI +: 45. through the Limits of ſuch a Franchiſe, and the Priſoner had claimed the 
Fitz, Coron. Privilege of it, and by that Means got free, it ſeems, * that the Sheriff 
222, 316: was guilty of an Eſcape, for that it was his Fault, by bringing his Pri- 


bat 2 $4: ſoner that way to Gaol, to give him an Opportunity of claiming the Fran- 
ſcape, 24 Chile, | 2 | 
ſeem contraty. Fecf. 8. VIII. Alſo while the Law allowed thoſe who had the Benefit 


1 = if ht Clergy, to free themſelves from Priſon in certain Caſes, by making 


27 H.6. 7. b. their Purgation before the Ordinary, it was an Eſcape ® in the Ordinary, 


gk G. to ſuffer ſuch Perſons to deliver themſelves by it, in ſuch Caſes in which 
Vide 23 H. they ought not to have been admitted to it. „ 


75 E Sect. 9. IX. If * a Priſoner be reſcued by Enemies, the Gaoler is not 
3 75 N *guilty of an Eſcape, as he would have been by the better Opinion, if 
6 H. 7. 11. b. he had been reſcued by Subjects, becauſe there is a legal Remedy againſt 
2, & them. [41] 


8 Sec. 10. As to the ſecond. Point, viz. Where ſuch Eſcape is to be #4 


29 Alf. 34. eſteemed voluntary, and where negligent, There * can be no Doubt, 
: 1 H. P. C. but that wherever an Officer, who hath the Cuſtody of a Priſoner, 
Ero. Eſcape, charged with and guilty of a Capital Offence, doth knowingly give him 
26. ſeems his Liberty with an Intent to ſave him either from his Trial or Execu- 


der (0. tion, he is guilty of a voluntary Eſcape, and thereby involv'd in the Guilt 
Car. 492. of the fame Crime of which the Priſoner was guilty, and ſtood char- 
S. F. G 32. red with. And it ſeems to be the Opinion of Sir Matthew Hale, k That 


Letter I. 


k H. P. C. in ſome Cafes an Officer may be adjudged guilty of ſuch Eſcape, who 


313, bath not ſuch Intent, but only means to give his Priſoner that Liberty 
| which 
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which by the Law he hath no Colour of Right to give him; as where a 


F Gaoler bails a Priſoner who is not bailable, [42] But it ſcems agreed, Supra Set. 3. 


That a Perſon who hath Power to bail, is guilty only of a negligent E- 
ſcape, by bailing one who is not bailable ; neither can I meet with any Au- 
thority in other Books, to ſupport the abovementioned O, inion, That 
the Bailing cf one who is not bailable, by one who hath no Power to 
bail, muſt neceſſarily be eſteemed a voluntary Eſcape ; but the contrary O- 
inion ſeems more agreeable to the Purview of 5 E. 3 8. ſet forth more 
at large in the ſubſequent Part of this Chapter: Alſo there are ſome Caſes 
wherein an Officer ſeems to have been found ® to have knowingly given * Fitz. Coro. 
his Priſoner more Liberty than he ought to have had, as to go out of the 87 f. C. 4 4s 
Priſon on Promiſe of Returning, or to go among his Friends, to find 
ſome who would warrant Goods to be his own, which he is ſuſpected to 
have ſtolen, and yet ſeems to have been only adjudged guilty of a neg- 
ligent Eſcape. But it muſt be confeſſed, That in theſe Caſes, the Priſon- 
ner was only accuſed of Larceny ; and it doth not appear, whether he 
were bailable or not, and generally the old Caſes concerning this Subject 
are ſo very briefly reported, that it is very difficult to make an exact State 
of the Matter from them : however thus much ſeems clear, That if in 
the Caſes abovementioned, the Officer were only guilty of a negligent E- 
ſcape, in ſuffering the Priſoner to go out of the Limits of the Priſon, 
without any Security for his Return, he could not have been guilty in 
a higher Degree, if he had taken Bail for his return; from which it 
ſeems reaſonable to infer, That it cannot be in all Caſes a general Rule, 
that an Officer is guilty of a voluntary Eſcape by bailing his Priſoner, 
whom he hath no Power to bail ; but that the Judgment to be made of all 
Offences of this Kind, muſt depend on the Circumſtances of the Caſe, 
as the Heinouſneſs of his Crime with which the Priſoner is charged, 
the Notoriety of his Guilt, the Improbability of his returning to render 
himſelf to Juſtice, the Intention of the Officer, the Motives on which he 


O acted, &c. [43] 


Sef. 11, Neither is it a certain Rule, That an Officer, who unlawful- 
ly, knowingly, and willingly ſuffers a Capital Offender to eſcape, is in 
all Cafes to be adjudged guilty of a voluntary Eſcape; for where an 
Ordinary ſuffered a Clerk attainted, being committed to his Cuſtody, 
to free himſelf from Impriſonment, by making his Purgation, he might 
be truly ſaid to have ſuffered ſuch Priſoner to eſcape unlawfully, know- 


ingly, and willingly, and yet it ſeems, that he was guilty only of a Þ Fitz. Coro. 


negligent Eſcape, for that he did not fave the Priſoner from Execution, 23 


which was excuſed by the Privilege of the Clergy, but only from the Im- s. P. C34 . 


riſonment. 141. B. 
P 15 H. 7. 9. 


Sec. 12, As to the third Point, viz, In what Caſes a Priſoner may pf. g. 
be re-taken after an Eſcape ; it ſeems to he clearly agreed, by all the 1 H. H. P. G. 
Books, © That an Officer making a freſh Purſuit after a Priſoner, who 323 Tief. 
hath eſcaped through his Negligence, may re-take him at any Time paß, 94. 
after, whether he find him in the ſame, or in a different * County. And Eſcape, UP 
it is ſaid generally in ſome Books, © That an Officer who hath negli- ang RL 
gently ſuffered a Priſoner to eſcape, may re-take him wherever he finds 49, 32, 52. 


him, without mentioning any freſh Purſuit ; and indeed, fince the Liber- : * H. P. C. 
ty gained by the Priſoner is wholly owing to his own Wrong, there 13 Ed. 4. 9. 
2 Ed. 4. 6. b. 


433 H. 6. 52. b. 53. a. 3 Co. 44. b. 52, Bro. Eſcape, 4. Freſh Suit, 3, 5. Contra Keilw. 3. a. e Fitz, 
com. 23G 400, 313, 335. S. P. C. 117. Letter C. Bro. Execution, 58, 151. 27 H. 8. 1. a. 13H. 7. 1. b. 
5 0 „ 0 130. _ . 
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ſeems to be no Reaſon he ſhould take any manner of Adyantage from it. 
But where a Gaoler hath voluntarily ſuffered a Priſoner to eſcape, it is 
ſaid by ſome, * That he can no more juſtify the Re-taking him, than if he 
a2 Jon. 21, had never had him in Cuſtody before, becauſe by his own free Conſent he 
7 b. hath admitted, that he hath nothing to do with him. And it ſeems to 
Cro. Jac. 659. be holden by Sir Villiam Staundford, * That after a Gaoler hath been fined 
5 Abr. for ſuffering a Priſoner negligently to eſcape, he cannot afterwards re- take 
633. pl. 4. bim; [44] but the Book © on which alone he ſeems to ground his Opi- 
535. pl. 11. nion, doth not fully come up to it; for the Purport of it ſeems to be no 
| 1 F. more than this, That a Gaoler's Re- taking of a Priſoner, after he hath been 
© 13 E. 4.9. fined for an Eſcape, ſhall be to no Purpoſe, for that it is contrary to the Re- 
Fitz, Eſcape, cord, by which it appears, that the Priſoner hath been at large; by which 
Bi. Eſcape,z5. it ſeems only to be intended, That a Gaoler, who hath been fined for an 
Eſcape, ſhall not avoid the Judgment of his Fine by re-taking the Piiſoner : 
But I do not ſee how it can be collected from hence, that he cannot juſtify 

the Re-taking him, | 
Seck. 13. As to the fourth Point, viz. How far an Eſcape is ercufed 
by re-taking the Priſoner, or by killing him, if he cannot be re-taken ; 
as, P. C. 33. perhaps it is the better Opinion, That wherever a Priſoner, by the Neg- 
H. P. C. 114, Jigence of his Keeper, gets ſo far out of his Power that the Keeper loſes 
wg conta Sight of him, the Keeper is finable at the Diſcretion of the Court, not- 
withſtanding he re-took him immediately after ; for it ſeems agreed, That 
See the Books this is to be adjudged a negligent Eſcape, which implies an Offence, and 
oy = jp" t1 * conſequently that it muft be puniſhable, [45] It is true indeed, That in OY 
808. an Action againſt a Gaoler, for ſuffering one arreſted in a Civil Action to 
3 Abr. eſcape, it is a good Excuſe for the Gaoler, that before the Action brought 
ay Abr. he re- took the Priſoner upon freſh Suit, which is well maintained by ſhew- 
119. pl. 1. ing that he purſued him immediately after Notice of the Eſcape, though it 
2 1 3 27. Were ſome Hours after it, and retook him; but it does not from hence 
TS follow, that the like Excuſe will ſerve for the negligent Eſcape of a Cri- 
minal, becauſe this is an Offence againſt the Publick, but the other is only 
a private Damage to the Party : Neither will it be the like Hardſhip to the 
Officer to be expoſed to ſuch Puniſhment as the Court in Diſcretion ſhall 
think fit to impoſe upon him for the negligent Eſcape of a Criminal, as 
it would be to be liable to an Action of Eſcape, for ſuffering a Perſon in 
his Cuſtody, in a Civil Action, to eſcape ; for that in the former Caſe the 
Court would moderate his Fine according to the Circumſtances of the whole 
Matter, and would certainly mitigate, if not wholly excuſe it, if he 
ſhould appear to have taken all reaſonable Care : But in the other Cale, 
if he ſhould be liable to an Action, his Judgment would not lie in the 
Diſcretion of the Court, but he would be bound to pay the whole Debt, 
for which the Party was in his Cuſtody, if the Eſcape ſhould be adjudged 
Vide ſupra againſt him, However it is certain, that it will be no Advantage to a 
Set. 6. Gaoler to re-take his Priſoner, after he has been fined for the Eſcape, as 
hath been ſhewn in the precedent Section, alſo it is clear, that he cannot 
_ excuſe himſelf by killing a Priſoner in the Purſuit, though he could not 
225 Aff. pl. . Poſſibly re- take bim but muſt, in ſuch Caſe, be content to ſubmit to ſuch 

H H. 5. & Fine as his Negligence ſhall appear to deſerve. 

50 Eſcape, Sect. 14. As to the fifth Point, viz. In what Manner the Officer, 
22. " ſuffering an Eſcape is to be indicted; it ſeems clear, That every In- 
Fitz, Aſiſe, dictment for an Eſcape, whether negligent or voluntary, muſt expreſly 
2 ©. ſhew, that the Party was actually“ in the Defendant's Cuſtody for 
= 414 a Crime, Action, or Commitment for it; and that * it is not ſuffi- 
L 2 cient 
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cient to ſay, that he was in the Defendants's Cuſtody, and charged with 
ſuch a Crime; for that a Perſon in Cuſtody may be ſo charged, and yet not 
be in Cuſtody by Reaſon of ſuch Charge: And it ſeems alſo, That every 4 
ſuch Indictment muſt expreſly ſhew that the Priſoner went at large, which i 
is moſt properly a expreſſed by the Word exivit ad largum, Allo it ſeems® Bro. Eſcape, 
neceſſary to ſhew the Time when the Offence was committed, for which 5, 5263 
the Party was in Cuſtody, not only“ that it may appear, that it was 22 4 
prior to the Eſcape, but alſo © that it was ſubſequent to the laſt general Par- 2 leon. 166. 1 
don. Alſo it ſeems clear, That every Indictment for a voluntary Eſcape, 1. 1 
muſt alledge that the Defendant felonice & voluntarie A. B. ad largum ire Cra El. 752. 
permißt; and muſt * alſo ſhew the Species of the Crime for which the Party 4 8 ys 
was impriſoned ; for it is not ſufficient to ſay in general, That he was Hetley i 
in Cuſtody for Felony, Cc. for that no one can be puniſhed in this Degree, 8. P. C. 95 A. 
but as involved in the Guilt of the Crime for which the Party was in his 8 
Cuſtody ; and therefore the particular Crime muſt be ſet forth, that it 8 Ed. 4. z. 
may appear, that the Principal is attainted for the very ſame Crime, if it Pl. 6. 

were Felony, or that it was in Truth committed, if High Treaſon, But it 

ſeems queſtionable, whether ſuch Certainty, as to the Nature of. the « See Keilw, 
Crime, be neceflary in an Indictment for a negligent Eſcape, for that it 9% 19+ 

is not material in this Caſe, whether the Perſon who eſcaped were guilty 

or not. | | 
Sect. 15. As to the ſixth Point, v/z. In what Manner an Eſcape is to 

be tried and adjudged; it is to be obſerved, That where Perſons being pre- 

ſent in a Court of Record, are comminged to Priſon by ſuch Court, the SP C. 34, 353 
Keeper of the Gaol is bound to have them always ready, whenever the = Caron, 
Court ſhall demand them of him; and if he ſhall fail to produce them at“ | 
ſuch Demand, the Court will adjudge him guilty of an Eſcape, without 

any farther Inquiry, unleſs he have ſome reaſonable Matter to alledge in q 
his Excuſe ; as that the Priſon was ſet on Fire, or broken open by Enemies, ö I 
Sc. for he ſhall be concluded, by the Record of the Commitment, tor,p16 44.6. 

deny that the Priſoners were in his Cuſtody : And ſome s have holden, 12 H.6.z.b.3. 

That if a Gaoler ſay nothing in Excuſe of ſuch an Eſcape, it ſhall be ad- 3 4 AA 

judged voluntary; but I cannot find any Refolution to this Purpoſe; and 39 H. 4 * 

where it ſtands indifferent, whether an Eſcape be negligent or voluntary, it 34. 

ſeems difficult to maintain that it ought to be adjudged a Crime of ſo high a 

Nature, without a previous Trial. {46] | 

Sect. 16. As to other Priſoners who are not ſo committed, but are in 

the Cuſtody of a Gaoler, Sheriff, Conſtable, or other Perſon, by any other 

Means whatſoever, it ſeems agreed, That the Perſon who has them in as, P. C. 33 
Cuſtody is in no Caſe puniſhable for their Eſcape, except in ſome ſpecial ET. 

Caſes, until it be preſented ; for the better Underſtanding whereof I ſhall 

endeavour to ſhew, 


* 8 N 


— * * 
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1. Before whom ſuch Preſentments are to be made. 
2. In what Caſes they are traverſable. 


Sect. 17. As to the firſt Point, it is enacted by the Statute of Meſtmiu- 
Fer 1. Chap. 3. That nothing be demanded nor taken, nor levied by the She- 
riff, nor by any other, for the Eſcape of a Thief, or Felon, until it be judged 
for an Eſcape by the Fuſlices in Eyre; and that he abo does otherwiſe, {hall 
reſtore to him or them that have paid it, as much as that he or they have taken 


or received, and as much alſo unto the King, 


Vor. II. Mm Seck. 18. 
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«27 Aff. pl. SeF. 18. It hath been adjudged, à That this Statute reſtrains not the 
= Ao pl. rz, Court of King's Bench from receiving ſuch Preſentments, for that its Ju- 
S, P. C. 35. riſdiction includes in it that of Juſtices of Eyre, and this Court is itſelf the 
* 14 bc. Higheſt Court of Eyre. | 
beo. Sec. 19. It is farther enacted, by 31 Ed. 3. 14. That the Eſcape of 
Thieves and Felons, and the Chattels of Felons, and of Fugitives, and alj 
Eſcapes of Clerks Convitt, out of their Ordinary's Priſon, from thenceforth to 
be judged before any of the King's Juſtices, (hall be levied from Time to Time, 
as they ſhall fall, as well of the Time paſt as Time to come. By which it ſeems 
to be implied, That other Juſtices, as well as thoſe in Eyre, may take Cog- 
Vide ſupta niſance of Eſcapes; and it is certain, That Juſtices of Gaol-Delivery may 
Ch. 6. S. ur, puniſh Juſtices of Peace for a negligent Eſcape, in admitting Perſons to 
S. b. C. 355 Bail, who are not bailable. 3 | 
| Sef. 20, And it is farther enacted by 1 Ric. 3. Chap. 3. That Juſtices 
of Peace ſhall have Authority to inquire in their Seſſions, of all Manner g, 
Eſcapes of every Perſon arreſted and impriſoned for Felony, 
Sef. 21. As to the ſecond Particular, In what Caſes ſuch Preſentments 
S. P. C. 35. are traverſable; it is laid down as a Rule, by Sir William Staundford, That 
Letter F.  here-ever an Eſcape is finable, the Preſentment of it is traverſable ; but 
that where the Offence is amerciable only, there the Preſentment is of it— 
bz1AT gl. iclf concluſive ; ſuch Amercements being reckoned among thoſe Minima 
12. de quibus non curat lex; and this Diſtinction ſeems to be well warranted by 
2 All. pl. 9, the Old * Books ; and in what Caſes Eſcapes are finable, and where amer- 
Fitz, Coron. Ciable only, ſhall be conſidered in the following Part of this Chapter, Se, 
291-328,345, 11.3% 36 © 5 | 1 
1 f. H b C. Set. 22. As to the ſeventh Point, viz, In what Manner a voluntary 
603. Eſcape is to be puniſhed; it ſeems to be generally © agreed, That ſuch 
2 HH. P. C. Eſcape amounts to the ſame Kind of Crime, and is puniſhable in the ſame 
4 Pc 32.1, Degree, as the Offence of which the Party was guilty, and for which he 
H. P. C. 113. was in Cuſtody, whether it be Treaſon, Felony or Treſpaſs; and whether 
eee the Perſon eſcaping were actually committed to ſome Gaol, or under an 
Bro. Coron. Arreſt only and not committed; and whether he were attainted, or only 
2 accuſed * of ſuch Crime, and neither indicted nor appealed : And it is ſaid 
4 1 or b. to be no Excuſe of ſuch Eſcape, That the Priſoner had been acquitted on 
H. P. C. an Inditment of Death, and only committed till the Year and Day be paſ- 
8.5. C. ſed, to give the Widow, or Heir of the deceaſed an Opportunity of bringing 
30. their Appeal, [47] 
Dy g9-pl.60., Se. 23. Allo ſuch an Eſcape, ſuffered by one who wrongfully takes 
ping wb upon him the Keeping of a Gaol, ſeems to be puniſhable in the ſame 
e Bro, ® Son Manner as if he were never ſo rightfully intitled to ſuch Cuſtody, for that 
18, 23. the Crime is in both Caſes of the very ſame ill Conſequence to the Publick ; 
ag og and there ſeems to be no Reaſon that a wrongful Officer ſhould have greater 
252. Favour than a rightful, and that, for no other Reaſon but becauſe he is a 
39 H. 6. 33, wrongful one. | | i: 
a 27 See. 24. Alſo if the Warrant ef Commitment do plainly and ex- 
Aſl. pl 27.  preſly charge the Party with Treaſon or Felony, but in ſome other Re- 
$55 155 c. ſpect be not ſtrictly formal, yet it ſeems, That it may f be probably argu- 
H. P. C. 114. ed, That the Gaoler ſuffering an Eſcape, is as much puniſhable as if the 
' Salk. 272, Warrant were perfectly right; [48] for it would be highly inconvenient 0 
3 ſuffer Gaolers to take Advantage of a Slip of this Kind in Commitments, 
H. F. C. 114. which being generally made by. Perſons of no great Knowledge in the 
* 3 Law, cannot be expected, to be always agreeable to its Forms; and there- 


See Ch. 16. fore if they be good in Subſtance, the publick Good ſeems to require, 
& Ch. 18. ö | that 
Sect. 5, 6, 7. 
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that the Gaoler be as much bound to obſerve them, as if they were never 
. ſo exactly made. a | 

Sec. 25, But it ſeems to be agreed, That no Eſcape can amount to a 

capital Offence, unleſs the Cauſe for which the Party was committed, . H. p. c. 
were actually ſuch at the Time of the Eſcape ; and therefore, if a Gaoler 114,219. 
ſuffer one to eſcape who is committed for having given a dangerous Wonnd 3 2 
to another, who afterwards dies of ſuch Wound, yet he is not guilty of Fe- 11 H. 4 12.b. 
lony, for that the Offence of the Priſoner was but a Treſpaſs at the Time ! H. H. P. C. 
of the Eſcape ; and though by a Fiction of Law it be afterwards, for ſome *? * 
Purpoſes, eſteemed a Felony from the Time of the giving of the Wound, 

yet ſince it is, in Truth, no Felony till the Death of the Party, it ſhall be 
afterwards conſtrued ſuch in Reſpect of thoſe only who were privy to the 


Giving of the Wound, 
Sef. 26. Alſo it ſeems clear, That he who ſuffers another to eſcape ! H. H. P. O. 
who was in his Cuſtody for Felony, cannot be arraigned for ſuch Eſcape 188. 
as for a Felony, until the Principal be attainted ; for that he who ſuffers 215, 216. 
ſuch Eſcape, is by the better Opinion not puniſhable in this Degree, wer 1. F. C 
but as an Acceſſary to the Felony; and it is a Rule, That no Acceflary . 
ought to be tried till the Principal be attainted, as ſhall be more fully 158. | 
ſhewn hereafter : Yet it ſeems certain, * That one accuſed of ſuch an . 
Eſcape may be indicted and tried for a Miſpriſion, before the Attainder of Crompton 58. 
the principal Offender, for that whether ſuch Offender were guilty or 8 f. C. 116. 
innocent it was a high Contempt to ſuffer him to eſcape: And if the hy 121880 
Commitment were for High Treaſon, and the Perſon committed actually See Ch. 18. 
guilty of it, it ſeems, that the Eſcape is immediately puniſhable as High rg © TR 
Treaſon alſo, whether the Party eſcaping be ever convicted of ſuch ſeems con- 
A Crime or not; [49] for that there are no Acceſlaries in High Treaſon, but tary. 
mall who are guilty of Aſſiſting the Party guilty of ſuch Crime, in ſuch a 
Manner as would make them Acceſſaries to a Felony, are accounted Principals H. P. C. 116 
in the Treaſon, as ſhall be more fully ſhewn in the Chapter concerning 
Principal and Acceſſary. Yr 
Sect. 27, Allo it ſeems to be clear, That no one is puniſhable in this Salkeld 252. 
Degree for a voluntary Eſcape, but the Perfon only who is actually guilty H. P. C. 113, 
of it; and therefore, that the principal Gaoler is only finable for a volun- f. H. p. c. 


tary Eſcape ſuffered by his Deputy, for that no one ſhall ſuffer capitally for 597, 598. 
the Crime of another. 


4 


As to the eighth Point, viz. In what Manner a negligent Eſcape is to be 
| puniſhed ; I ſhall endeavour to ſhew, 


1, How ſuch Eſcape is puniſhable by the Common Law. | 
2, How by Statute. . 


Sed. 28. As to the firſt Particular, I ſhall take it for granted at this 146. 
Day, that whoever de facto occupies the Office of Gaoler is liable to anſwer 9 4 
for ſuch an Eſcape ; and that it is no way material whether his Title to the Quere 27 Aff. 
Office be legal or not. A 

Sect. 29. Alſo I take it to be the better Opinion, That © a Sheriff is as > rk 
much liable to anſwer for an Eſcape ſuffered by his Bailiff, as if he had actu- Fitz. Coron, 
ally ſuffered it himſelf, and that © the Court may charge either the Sheriff 3%, „ 
or Bailiff for ſuch an Eſcape; and if a Deputy-Gaoler be not ſuffi- H. P. 3 
cient to anſwer a negligent Eſcape, his Principal muſt anſwer for him: H. H. P. C. 


597, 004. 
But 2 Levin, 71. 
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39 H. 6. But if the Gaoler who ſuffers an Eſcape, have an Eſtate for Life, or 
2 Rel Abr. Years, in the Office, I do not find it agreed how far he in Reverſion is lia 
155. Letters ble to be puniſhed. | 

4 WP Se. 30. It ſeems the better Opinion, That one negligent Eſcape will 
- Ned 17 not amount to a Forfeiture of a Gaoler's Office, as one voluntary“ one 
b Bro, For- will; Yet if a Gaoler ſuffer many negligent Eſcapes, it is ſaid, that he 
ST WOE puts it in the Power of the Court to ouſt him of his Office by its Diſ- 


fices, 27. s 
2 R. A, 155. Cre tion. | 5 
Leiter N. Sect. 31. It ſeems to be certain, That where- ever a Perſon is found 


guilty upon an Indictment, or Preſentment, of a negligent Eſcape of a 

Criminal actually in his Cuſtody, he ought to be condemned in a certain 
| Sum to be paid to the King, which ſeems moſt properly to be called a Fine; 
*8 H. F. 2. but this does not clearly appear from the old Books, for in ſome © of them it 
1 5 = ſeems to be taken as a Fine, in others“ as an Amercement, and in others 
S. P. C. 35. it is ſpoken of generally, as an Impoſition of a certain Sum, and without 
SR any Mention either of Fine or Amercement, But where the Books ſpeak 
16. of the Puniſhment of a Vill or Hundred, for ſuffering a Felon to eſcape 


N Ent. without being arreſted, they ſecm always to take it as an Amercement, and 
583. 
4d Fitz. 


„ ſo pardoned ; but this ſhall be more fully conſidered in the Chapter con- 


196,291,370. cerning Pardon. | 

— 5 Se 33. And it ſeems, ® That by the Common Law, the Penalty for 
See the Books ſuffering the negligent Eſcape of a Perſon attainted, was of Courſe 100 J. 
_ Ch. 12. and for ſuffering ſuch Eſcape of a Perſon indicted and not attainted, was 
7 Fitz. Eſcap, 5 /, but if the Perſon eſcaping were neither attainted nor indicted, it leems, 
3 That it was left to the Diſcretion of the Court to aſſeſs ſuch a reaſonable 
1 Forfeiture as ſhould ſeem proper; and * if the Party had twice eſcaped, it 
Ta. ſeems, That the Penalties above mentioned were of Courſe to be doubled ; 
8 H. 5.2.pl.6. yet it ſeems, That the Forfeiture was to be no greater for ſuffering | a Pri- 


. ; t 4 8 : . : io 2 
e ſoner, committed on two ſeveral Accuſations to eſcape, than if he had been 


58 P. C. 35. K. committed but on one. 
VVV˙UV—lfß 34. As to the ſecond Particular, vi. In what Manner Offences 
624% of this Kind are puniſhable by Statute; it is recited by 5 Ed. 3. Ch. 8. That 
Fitz. Coron. Per ſons indicted of Felonies in Times paſt, had removed the Indictments be- 
S Pe. 35. K. fore the King, and there yielded themſelves, and by the Marſhals of the King's 
H. P. C. 113. Bench had been mcontinently let to Bail, and after had done many evil Deeds, 
0 * 4 1 3 &c. And thereupon it is enacted, That ſuch Enditees and Appellees ſhall 
be Ed. Sos be ſaſely and ſurely kept in Priſon, as belongeth to them, according to the Charge 
Pl. 22. which the ſaid Marſhals ſhall have of the Juſtices; and if any Marſhal ſhall 
33 do otherwiſe, at the Complaint of every Man that will complain, the Juſtices 
454+ ſhall do him Right during the Terms ; and in the End of the Terms, upon their 
Fg 2 riſing, the ſaid Marſhals ſhall chooſe before the ſaid Juſtices, before they defart 
422, their Places, in what Town they will keep ſuch Priſoners at their Peril: And 

' Fitz, Coron. i the ſame Town they ſhall allow to them Houſes to keep ſuch Priſoners at their 
40 Al pl. 51. 0w0n Coſts and Charges; and there they ſhall keep them in Priſon, and ſhall not 
ſuffer them to go wandring abroad, neither by Bail nor without Bail. And if 
any ſuch Priſoner be found wanaring out of Priſon, by Bail or without Bail, ond 

J | 704 
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that be found at the King's Suit, or at the Suit of the Party, the Marſtals 
«hich jhall be found thereof guilty, ſhall have half a Year's Impriſonm ent, 
and be ranſomed at the Kings Will; and the Juſtices fhati thereof mate 
Enquiry wen they ſee Time; and as to the Marſhals, it ſhall be done 
within the Verge that which Reaſon will. And in Caſe that the Marſhals 
juffer by their Ajent fuch Priſoners to eſcape, they ſhall be at the Law, as 
before the Time of the Statute they had beem. And the King intendeth not 
by this Statute to loſe the Eſcape, where he ought to have the ſame. 
Sec. 35. Allo it is enacted by 19 H. 7. 10. That every Sheriff have 
the Cultody of the King's Common Gavls, during the Time of his Office, ex- 
cept all Gabis whereof any Perſon or Perſons have the Keeping of Eſtate 4 
Tnberitance : And that all Leiters Patents made for Term of Life, br 
Tears, of the keeping of the ſaid Gasls, &c. ſhall be annmiltd and void. 
And then it is reCited by the ſaid Statute, That divers Perſons before that 
Time, for Treaſin and Felonies bad been taken, ſome for Suſpe#ion of the 
fame Deeds, and ſome. upon Thdifments, and thereupon brought to the 
fame Gaols, and jometime remained in the Keeping of the Perſons that fo 
arreſted them jor the ſaid Cauſes, and that ſucb Perſons, by Colour of Neg- 
ligence, ſubtilly, and craftily, and oftentimes for Favour, Mede, Affection 
or Corruption, juffered the ſaid Offenders to eſcape, as if it had been by Neg- 

 ligence, to the overt and expreſs Impediment of Juſtice : And when ſuch E- 
ſcapes had been found before Juſtices having Authority to enquire thereof, 
and thereupon the Parties convicted, or yielded tbemſeluves to make Fine for 
the ſame, ſmall Fines had been ſet in thoſe Caſes, to the little Dread and 

Fear and great Imboldning of the Offenders ; by Means whereof, great and ar- 
rant Felons and heinous Murderers had eſcated, &c, And thereupon it is 
enacted, That for every negligent Eſcape from any Sheriff, having the Keep- 
ing of any Gaol, or from any Conſtable of Caſtle, or other, being Keeper of 
any Gaols where ſuch Priſoners accufſomabiy have been, or ſhall be kept, of 
Perſons indifted of High Treaſon being in their Keeping, that no leſs Fire 
be jet or made for every ſuch Eſcape, than 100 Marks, and more, by the Di/- 
cretion of the Juſtice, that ſhall aſſeſs ſuch Fines : And for every Eſcape of 
Perſons eſcaping being in their keeping for Suſpection of High Treaſon, no 
leſs Fine to be ſet or made than 40 1. and for every Eſcape of Perſon in- 
ifted of Murder or Petit Treaſon, 20 l. at leaſt, and more, by the Diſcre- 
tions of the Juſtices that ſhall aſſeſs ſuch Fines: And for every Eſcape of 
Perſons ſuſpected of Murder or Petit Treaſon, 101. or more, by the Diſ- 
cretion of the Fuſtices that ſhall aſſeſs ſuch Fines : And for every Perſon 
eſcaping, being in their Keeping, indicted of Felony, other than Murder or 

M1 1 10 l. And for every Perſon ſuſpected of Felony, other than Murder 
or Treaſon, 100 Shillings, or more, by the Diſcretion of the Fuſtices, after 
the Manner and Quantity of their Demerits, ſaving to every Perſon ſuch 

Right and Title ts any ſuch Eſcapes and Fines for the ſame, or to be quit of 

ſuch Ejcapes, or of any other Eſcapes, as they had, or ought to have had, 

at the Time of making of the ſaid Af. [50] ” 5 


Vor. II. N n CHAP. 


* 
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* CHAP. XX. 
mm Of Eſcapes ſuffered by private Perſons. 


AVING in the precedent Chapter endeavoured to ſhew the Nature 

of Eſcapes ſuffered by Officers, I am now in the ſecond Place to 

©  confider the Nature of ſuch Eſcapes ſuffered by private Perſons : But the 
makin being generally the ſame in Relation to ſuch Eſcapes, as in Relation 
to thoſe ſuffered by Officers, I ſhall refer the Reader, for the general Learn- 
ing of this Kind, to what is ſaid in the former Chapter, concerning Eſcapes 
ſuffered by Officers, and ſhall content myſelf in this Place with conſider- 
ing the two following Particulars, 


1, Where a private Perſon is to be adjudged guilty of ſuch an E- 
| ſcape, 13 5 
2. In what Manner he is to be puniſhed, 


Sect. 1. As to the firſt Point, it ſeems to be a good general Rule, That 

wherever any Perſon hath another lawfully in his Cuſtody, whether up- 

a See Ch, 12. On an Arreſt made by himſelf or another, he is guilty s of an Eſcape, 

H. P. C. 172. if he ſuffer him to go at large, before he hath diſcharged himſelf of 

1H.H,P.C. him by delivering him over to ſome other who by Law ought to have the 
595. Cuſtody of him. | 

Se. 2. And therefore, if a private Perſon arreſt another for Suſpi- 

cion of Felony, and deliver him into the Cuſtody of another private 

»H.P,C, Perſon who receives him, and ſuffers him to go at large, it is faid, * 

112. That both of them are guilty of an Eſcape; the firſt becauſe he ſhould 

dra Eine not have parted with him, till he had delivered him into the Hands of 

31. a publick Officer; the latter, becauſe having charged himſelf with the 


43 Bd. 3- 36. Cuſtody of a Priſoner, he ought, at his Peril, to have taken Care of 
Fitz, C . him, | 
phy PE Sekt. 3. But if a private Perſon having made ſuch an Arreſt, have de- 


Sir. Cron. Iivered over his Priſoner to the proper Officer, (as the Sheriff, © or his Bai- 
345 liff, 4 or a Conſtable, ©) from whoſe Cuſtody the Priſoner eſcapes, the 
Fitz. Coron. Party who made the Arreſt is not chargeable with it. 
2 s. SeF. 4. But if no Officer will receive ſuch Priſoner into his Cuſtody 
H. P. C. it ſeems ; to be the ſafeſt Way to deliver him into the Cuſtody of the Town- 
H. H. r. C. ſhip where the Perſon who arreſted him lives, or perhaps of that where 
594, 595. the Arreſt was made, which ſhall be bound to keep him till the next 
fioH.7, Gaol-Delivery ; but if ſuch Townſhip refuſe alſo to receive him, I do not 
5 r ſee how the Perſon who made that Arreſt can diſcharge himſelf of him 
8. before the next Gaol-Delivery, unleſs he can in the mean Time procure 

WIS 14 him to be bailed. 3 | | 
Sec. 5. Neither can ſuch private Perſon excuſe himſelf of the E- 
ſcape of ſuch a Priſoner, by alledging, That he delivered him over to a 
Sheriff or other Officer, without ſhewing to whom, in particular, by 
2 Name, 


345» 
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Name, he ſo delivered him, that the Court may certainly know who is an- 

ſwerable for him. 
Sect. 6. As to the ſecond Point, viz. In what Manner a private Perſon . p. C. 112 

is puniſhable for ſuch an Eſcape, I ſhall take it for granted that if it were Bro. Coron. 

voluntary, he is puniſhable in the ſame Manner as an Officer, for which 27 AR, p 
1 ſhall refer the Reader to the former Chapter; and if it were negligent, */ * 
he is puniſhable by Fine and Impriſonment, at the Diſcretion of the Court, 
as the Law is ſettled by 19 H. 7. 10. The Words whereof, ſo far as they 
relate to this Purpoſe are as follows, And if any Perſon bereafter | have any 
Priſoner in his keeping, arreſted for Suſpection 97 Felony, J. reaſon, or Mur- 
der, and that Perſon that is arreſted, eſcape by negligent keeping, before that 
be be brought to the Gaol, that Perſon from whom he ſo eſcaped, ſhall forfeit 
for every Perſon that doth ſo eſcape, ſuch Fine as ſhall be ſet by the Diſcre- 
tion of the Fuſtices that (hall have Authority to aſſeſs ſuch Fines, as the Cauſe 
ſhall require, and the ſame Forfeiture to go to them that be intitled to have 
{FF ſuch — at the Time of making the ſaid Aﬀ. [51] 


CHAP. XXI. 
| Of Reſeous. 


H E Offence of a 1 in forcibly freeing another from an Ar- 
T reſt, comes under the Notion of Reſcous, which in moſt Inſtances 1 H. H. P. C. 
is of the ſame Nature with the Offence of breaking Priſon, which hath $96. 
been already conſidered in the eighteenth Chapter; and therefore it ſeems 
ſufficient for the Declaration of the Nature of this Crime, to ſhew, 


1. In what Caſes it agrees with the Offence of e Priſon. And 
2. In what it differs, 


And firſt, This Offence agrees with that of breaking Priſon in the fol- 
lowing Particulars. 


Sea. 1. I. Whatever is ſuch a Priſon, that the Party himſelf was, by 1 
the Common Law, guilty of Felony by breaking from it, in every fuck ? 8. P. 1 22 


Caſe a Stranger was guilty of as bigh a Crime at leaſt, in reſcuing him 31. and the 
from it, Ch. 18. Set. 
- 000, . II. Wherever the nnn is ſo far groundleſs, or irre- 14. 


gular, or for ſuch a Cauſe, or the Breaking of it is occaſioned by ſuch EE 18, 
Neceſſity, &c, that the Party himſelf breaking the Priſon, is, either by the , = 
Common Law, or by the Statute de frangentibus Priſonam, laved from the H.P. C. 116. 
Penalty of a capital Offender, a Stranger who reſcues him from ſuch an Im- 
priſonment, is in like Manner alſo excuſed; & fic e converſo. 

Seck. 3, III. As the Party himſelf ſeems not to be guilty of Felony by EKeilw. 87. a. 
breaking the Priſon unleſs he go out of it ; ſo neither is a Stranger unleſs Bro. Eſcape, 
the Priſoner actually go out of the Priſon, WT 


Sed. 4. 
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Fitz. Endite- Sec. 4, IV. As the Sheriff's Return, that a Priſoner hath broken the 


1 fl. „ 6 Prifon, is not a ſufficient Ground to arraign him for ſuch Offence, unleſs 
pl. 2. he be indicted alſo for it, ſo neither is his Return of a Reſcous a good 


| Ground fot the Arralgiiment of the Reſcuer, unleſs he be indicted, ' 
Vide fes, Seck. 8. V. As an Idiment of breaking Priſon, 1 alſo an Indict- 
Ch. 18. Set, ment of Efcape, muſt ſpecially ſet forth the Nature. an ; Cauſe of the Im- 
8 * ,. briſonment, and tlie ſpecial Gltdutaſtaaces of the Fact in Queſtion ; ſo alſo 
Dyer 164. tmuſt an Indietment of Reſcous. !! 
pl. 60. Se. 6, VI. As thoſe who break Priſon are ſtill puniſhable, as ſor a 
high Miſprifion, by Fine and Impriſonment, in thoſe Caſes wherein they 
Vide ſupra, are ſaved from Judgment of Death, by the Statute de frangentibus priſ- 
Ch. 18. Sect. „am, ſo alſo are thoſe who refeue ſuch Priſoners in the like Caſes in the 
31 ſame manner puhiſhable, 5 
2. The Offence of Reſcous differs from that of breaking Priſon in the 
„„ % OO ARTE a 


Vide ſupra, Sef. 7. I. Whereas a Perſon committed for High "Treaſon, who 
Ch. 18. Set. breaks the Priſon and eſcapes, 1s guilty of Felony only, unleſs he lets 
iI. H. p. C. Others alſo. eſcape whom he knows to be committed for High Treaſon, 
_ - in which Caſe he is guilty of High Treaſon, not in reſpe& of his own 
breaking of the Priſon, but of the Reſcous of the others: A Stranger 
28. P. C. 11. ® who reſcues a Perſon committed for and Sa ot High Treaſon, know- 


C.3z.F. ing him to be ſo committee; is in af} aſes guilty of High Treaſon ; 


H. p. G g . . *y. . 8 

Date. fol. 228. and ty ſome * he is in like manner guilty, whether he knew that the 
1 Jo. 455- Priſoners were committed for. High Treaſon or not; but this Opinion is 
1 H. 6. 5. b. hority of the 6 c 3 

Fitz: Coron. 2. not proved by the Authority of the Caſe © on which it ſeems to be 
Bro. Treaſ. 11. grounded. 


b Cro. Cr. Self. 8, II. Whereas a Priſoner who breaks the Priſon, may be ar- 
31 K. 6 5. b. fainged for ſuch Offence before he be arrainged of the Crime for which 
d Supra Ch. he was impriſoned ; he who teſcues one impriſoned for Felony cannot, 
3 '7- according to the better Opinion, be arraigned for ſuch, Offence as for a 
8 Felony, till the principal Offender be firſt attainted ; but if the Perſon re- 
8 1 116. ſcued were impriſoned for High Treaſon, the Reſcuer may immediately 
Letter z. be arraigned, for that in High Treaſon all are Principals; alſo it ſeems, 
ſeems con- that he may be immediately proceeded againſt for a Miſprifion only, if 


trary. the King Pleaſe, A ʒ,5 I) 


is a. Mt. MG. 8 


- 
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CHAP. XXII. 
Of Attachment. 
T JAVING ſbewn in what manner Offenders may be apprehended wich- 
1 out Proceſs from a Court of Record, I am now to ſhew in what 
Manner they may be brought into Court by ſuch Proceſs, of which there 
are two Sorts, | 


1. Such 
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1. Such as may be awarded by the Diſcretion of the Juſtices upon a bare 
Suggeſtion, or their own Knowledge, without any Appeal, Indictment, or 
Information. 

2. Such as can be awarded only upon ſuch Accuſations. 


Sect. 1. And firſt, I ſhall conſider the Nature of the firſt of theſe, $c« 2 gef car 
which is generally called an Attachment, and is properly grantable in 175. 

Cates of Contempts, againſt which, for the moſt part all Courts of. Re- 

cord generally, but more eſpecially thoſe. of Weſtmin/ter-Hall, and above all pier Corody, 
the Court of King's Bznch, may proceed in a ſummary Manner according 4. 

to their Diſcretion ; and if they happen to be done by a Perſon preſent in 

the Court, and appear either from the. Confeſſion of the Party on his Ex- Ragal 268. 
amination upon Oath, or by the View or immediate Obſervation of the pl. 4, f. 
Judges themſelves, the Court may immediately record the Crime, and Cd e 
commit the Offender, and alſo inflict ſuch farther Puniſhment as ſhall ſeem © * mY 
proper: And if ſuch Offences be done by a Perſon not preſent in Court, 

and be complained of by Affidavit, the Court will either make a Rule 

on the Party to attend at a certain Day, in Order to anſwer the Matter ; Rol. Rep. 
of the Complaint againſt him; or elſe will make a Rule upon him to ſhew 315. 

Cauſe why an Attachment ſhould not be granted againſt him; or elſe, if 

the Offence were of a very exorbitant Nature, as for Words of Contempt gk. 84, 

of the Court it ſelf, will grant an Attachment on the firſt Complaint, - 
without any ſuch Rule to ſhew Cauſe; and the Party who is ordered to at- 

tend the Court in Purſuance of ſuch Rule, ought regularly to appear in pro- 

per Perſon, and not by Attorney, as alſo muſt every one againſt whom an H N = 
Attachment is granted ; and if the Offence be of an heinous Nature, and cons SED 
the Perſon attending the Court upon ſuch a Rule to anſwer it, or appearing b. 34. | 
upon an Attachment, be apparently guilty, the Court will generally com- 
mit him immediately, in order to anſwer Interrogatories, to be exhibited 
againſt him in Relation to ſuch Contempt. But if there be any favourable 
Circumſtances to extenuate or excuſe the Offence, or if it appear doubtful 
whether the Party were guilty of it or not, the Court will generally in 
their Diſcretion, ſuffer the Party, having firſt given Notice of his Intention 
to the Proſecutor, to enter into a Recogniſance to anſwer ſuch Interroga- 
tories; and if no ſuch Interrogatories be exhibited within four Days after 6 Nod. 2 
ſuch Recogniſance, will diſcharge the Recogniſance upon Motion; yet if the 55 
Party do not make ſuch Motion, and the Interrogatories be exhibited after The Queen 
the four Days, the Court will compel bim to anſwer them: But in all the yr Barber, | 
Caſes abovementioned, if the Party fully purge himſelf upon Oath, in his Are 
Anſwer to ſuch Interrogatories of the whole Matter charged upon him, the 6 Mod: 73. 
Court will diſcharge him of the Contempt, and leave the Proſecutor to? Jon. 178. 
proceed againſt him for the Perjury, if he thinks fit: But if the Party 

confeſs Part of the Contempts in his Anſwer to ſuch Interrogatories, and 

deny others, the Court will not diſcharge him from the Contempts ſo denied, 

but will proceed farther to examine the Truih of them, and will inflict 

iuch Puniſhment as from the Whole ſhall appear reaſonable ; neither will 

the Court diſcharge the Party upon a ſhifting or evaſive Anſwer to any ma- 2 Jo. 158, 
terial Part of the Charge againſt him, but will puniſh him in the fame Man- 

ner as it he had confeſſed it. 


6 Mod. 73. 


But for the better Underſtanding in what Caſes the Court may proceed 
in the Manner abovementioned againſt ſuch Offenders, I ſhall endea- 
vour to ſhew, 


Vor, II. 0 0 1. Where 
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1. Where it may ſo proceed againſt the Miniſters of the Court. 
2. Where againſt others. 


As to the firſt of theſe Points I ſhall conſider, 


1: Where it may fo proceed againſt Sheriffs, Bailiffs of Franchifes, and 
Sheriffs Bailiffs. 1 

2. Where againſt Attornies, and others acting as ſuch. 

3. Where againſt other Officers, | 

4. Where againſt Jurors, 


As to the firſt of theſe Points I ſhall endeavour to ſhew, 


1. Where the Court may ſo proceed againſt Sheriffs, Bailiffs of Franchiſes, 
and Sheriff's Bailiffs, for not executing a Writ, 912 1 

2. Where for doing it oppreſſively. 

3. Where for not doing it effectually. 

4. Where for making a falſe Return. 


Sec. 2. As to the firſt Particular, v:2. In what Caſes the Court may 
proceed in the Manner abovementioned againſt Sheriffs, &c, for not exe- 
cating a Writ ; It ſeems clear from the general Reaſon of the Law, which 
gives all Courts of Record a Kind of diſcretionary Power over all Abuſes 
by their own Officers, in the Adminiſtration or Execution of Juſtice, 
which bring a Diſgrace on the Courts themſelves, as not taking ſufficient 
Dy. 218. pl.4, Care to prevent them; that wherever it ſhall appear, That any ſuch 
Officers have been guilty of any corrupt Practice in not ſerving any Writ, 
as where they refuſe to do it, unleſs paid an unreafonable Gratuity from 
the Plaintiff, or receive a Bribe from the Defendant or give him Notice 
to remove his Perſon or Effects, in Order to prevent the Service of any 
Writ, the Court which awarded it may puniſh. ſuch Offences in ſuch 
Manner as ſhall ſeem proper by Attachment, &c. as well as the Court of 
King's Bench, which has a general Superintendency over all Crimes what- 
Noy 101. fſoever (as the Star-Chamber à had allo formerly) but commonly leaves Of- 

fences of this Kind, in relation to Cauſes in other Courts to be puniſhed 

by ſuch Courts to which they more immediately belong. But if there nei- 

ther appear to have been any palpable Corruption 1n the Caſe, nor parti- 

cular Obſtinacy, as by diſobeying a ſpecial Rule of the Court, in Rela- 

tion to the Service of ſuch Writ, nor other extraordinary Circumſtances of 
1 wilful Negligence, the Judgment whereof is to be left to the Diſcretion of 
Laſely vertus the Court, it ſeems not to be uſual to grant an Attachment in ſuch Caſes, 
Weſton. but to leave the Party to his ordinary Remedy againſt the Officer ; which 
1 n 3 Fol he may have either by ſerving him with Rules to return the Writ, Sc. 
or by ſuing him for the Damage ſuſtained by his Negligence, in an Action 
„r N B. Of Eſcape, or on the Caſe, or by taking out an Alias and Pluries, which 
38. C. 47. C. if the Sheriff do not execute, an Attachment, directed to the Coroners, goes 
205 F. againſt him of Courſe, unleſs he give a good Excuſe for his not having 


Finch 237. 
5 Mod. 314, done . 5 . 0 | | 
315. Sec. 3. As to the ſecond Particular, viz, Where the Court may 


1 proceed in the Manner abovementioned, againſt a Sheriff, or Bailiff, Gc. 
for an oppreſſive Practice in the Execution of a Writ; it is every Day's 
Practice to grant Attachments for. Miſdemeanors of this Kind, as for 

uſing needleſs Force, Violence and Terror, in making an Arreſt, or by 


breaking open Doors where by Law 1t is not juſtifiable, and there is no 
I plauſible 


e 
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plauſible Excuſe for doing it, or treating the Perſons arreſted baſely and in- 11 H. 6. 42. 
humanly, or keeping them in Cuſtody till they conſent to pay Money for 8 8 
their Deliverance, or making an Arreſt without due Authority, as by Force 

of a blank Warrant, filled up with the Name of a ſpecial Bailiff by the a Noy tot. 
Party himſelf, or Bailiff, without the Privity or ſubſequent Agreement of Moor 770. 
the Sheriff; yet I have ſometimes known Attachments of this Kind de- * y Wt 
nied, in Reſpect of the common Uſe of the Practice, which by Experi- 258. H. * 
ence hath been found to be almoſt neceſſary in ſome Caſes to prevent the 
Defendant's having Notice of the intended Arreſt, and therefore, if it ſhall 

appear to the Court, that there was any ſuch reaſonable Cauſe for ſuch a 
Proceeding, it will be a great Inducement to excuſe, if not wholly to diſ- 

enſe with it. | | 

Sect. 4. As to the third Particular, viz, Where the Court may pro- 

ceed in the Manner abovementioned, againſt a Sheriff, or Bailiff, Gc. 

for not executing a Writ effectually; it ſeems clear, That where any 

ſach Officer is guilty of any corrupt Practice in depriving the Party who 

ſues out a Writ of that Benefit and Advantage which he ought to have 

from the Execution of it, he is liable to be puniſhed in the Manner above- 
mentioned ; as if he levy the Debt by Virtue of an Execution, and keep 

the Money in his own Hands, and imbezil it: But unleſs there appear 

ſome groſs and palpable Corruption in a Sherriff neglecting to return a 

Writ which hath been executed by him, or to bring in the Body or Mo- 

ney, &c. according to his Return, the Court will hardly grant an Attach- 

ment againſt him immediately, but will rather proceed againſt him by 

Rules to return the Writ, &c. and if he do not obey them, will increaſe 

the Amercements upon him till he do, or perhaps grant an Attachment 

for the Contempt: And * if the Sheriff return, That he ſent” the Proceſs v Fitz. Pro- 
to the Bailiff of a Liberty, who hath given him no Anſwer, a Non omit- © 13, 32. 
tas ſhall be awarded to the Sheriff: And if he return, That he ſent the 

Proceſs to ſuch Bailiff, who hath returned a Cepi Corpus, or ſuch like 

Matter, and the Bailiff bring not in the Body or Money, &c. at the. Rafal 10 
Day, by the better © Opinion the Bailiff ſhall be amerced, and a Writ Capias "pa 
9 ſhall iſſue to the Sheriff, to diſtrain the Bailiff to bring in the Body, 2 pl. 20, 


bY I, 22. 
Sc. ; f 670. pl. 2. 
Sect. 5. As to the fourth Particular, viz. Where the Court may pro- 36 H. 6. 1. 


ceed in the Manner abovementioned, again a Sheriff, Sc. for making Conti. 
© Bro. Proceſe, 


a falſe Return to a Writ ; there ſeems © to be no Doubt, but that where- 25. 
ever any ſuch Officer endeavours to impoſe upon a Court, by making a Fitz. Return 
Return to a Writ of a Matter known by him to be falſe, he is, in Strict- 4" N N 


; cage? : „ 
for a bare falſe Return, but will rather leave the Party injured by it to his e 2, 


Remedy by an Action on the Caſe, unleſs there be ſome extraordinary Cir- 135, 225. 


cumſtances of Hardſhip or Oppreſſion, as where f an Officer who had ar-; 3 


reſted one on a Capras, returned, That he had taken him, but that the Return de 


Party was ſo fick, that he could not bring in his Body at the Day for Fear Vieont. 35. 

of endangering his Life, where in Truth the Party had been all the while 3 pl. 4 

in good Health, and was only detained under ſuch Pretence, in Order to ex- 27 Ed. 3. 77. 
i pl. 9. 

tort Money from him, &c. | : allal 159, 

| | Capias, pl. 20. 

Bro. Proceſs, 25, 48, 113, 115. Bro. Return, 96, 99. 5 Ed. 4. pl. 14. 11 H. 4.43. pl. 13. 38 Ed. 3. 1. b. 39 

Ed. 3.3. 8 H. 5. 2. pl. 8, © Fitz, Proceſs, 5, Bro, Surmiſe, 19. Return de brief, 100. Raſtal, Habeas Corpus, -, 

11 H. 6. 42. b. 43. 
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a 38 Ed. 3. 
8. b 


| 41 Ed. . 

pl. 3. 
Raſtal 5 82. 
pl. 28. 


16 Ed. 4. f. b. ſeems, Þ» That they are in Strictneſs liable to an Attachment, for that the 


b Raſtal 96. 
pl. 3. | 
< Fitz. Judg- 
ment, 96. 

41 Ed. 3. 1. 

4: 

38 Ed. 3. 8. b. 
4 Ed. 4.13. 

pl. 31. 

16 Ed. 4. f. b. 

Raſtal 5 82. 

pl. 28. 


Coke's En- 
tries 167. 


Vide Dyer 
180. pl. 48. 
Raſtal 289, 


pl 2. 


Raſtal. 93. 
pl. 3. 


See 4 H. 4. 
Ch. 18. 


3. t« 7+ 


which they had been intruſted in the Way of Buſineſs, or Money 


/ Attachment, Book II. 


As to the ſecond Point, viz. In what Caſes the Court may proceed in the 
Manner abovementioned, againſt Attornies, and others acting as ſuch; J 
ſhall endeavour to ſhew, | 


1. Where it may fo proceed againſt them, for appearing for a Perſon 
without ſufficient Authority, 

2. Where for Injuſtice to their Clients. 

3. Where for other Contempts to the Court, or diſhoneſt Practice, 


Seat. 6. As to the firſt of theſe Particulars, viz, Where the Court 
may proceed, in the Manner abovementioned, againſt Attornies and others 
acting as ſuch, for appearing for any Perſon without ſufficient Autho— 
rity ; there is no Doubt = but that it may ſo proceed againſt them, for 
taking upon them to proſecute or defend a Suit for another, without any 
Manner of Directions from him ; alſo if they have in Truth a Warrant 
from the Party, but do not cauſe it to be recorded before Judgment, it 


Court takes no judicial Notice of any ſuch Warrant not of Record, yet © 
if in ſuch Caſe it appear, upon Examination, that the Warrant of At- 
torney happened not to be recorded, through the Negligence of the Of- 
ficer, or ſome ſuch like Accident, attended with no corrupt Practice in 
the Attorney, it ſeems, That the Court would never eaſily be prevailed on 
to proceed in this Manner againſt the Attorney ; and much leſs at this Day, 
ſince he is liable by Statute to a certain pecuniary Forfeiture for every Of- 
f-nce of this Kind. „„ | | 

Se, 7, For it is enacted by 32 H. 8. 30. made perpetual by 2 Ed. 6. 
32. and by 18 El. 14. and 4 & 5 Anne, 16. That the Plaintiff's Attorney 
ſhall file his Warrant the ſame Term he declares, and the Defendant's Attorney 
the ſame Term be appears; on Pain of forfeiting ten Pounds, and alſo ſuſſer- 
ing ſuch Impriſonment, as by the Diſcretion of the Juſtices of the Court, where 
any ſuch Default ſhall fortune to be, ſhall be thought convenient. 

Sed. 8. And it ſeems, That ſince theſe Statutes, it hath not been u— 
ſua] to grant Attachments in theſe Caſes, without ſome apparent Circum- 
ſtances of Fraud, or other Corruption. | : . 

Sect. 9. But howſoever a regular Attorney may be excuſed from an 
Attachment, for not having recorded his Warrant, thoſe have no Reaſon 
to expect the like Favour from the Court, who take upon them to ap- 

ear for others as Attornies, without having been admitted and ſworn as 
ſuch, for theſe are liable to an Attachment for every Appearance, whether 
their Warrant were recorded or not. [53] > 

Sed. 10. As to the ſecond Particular, viz. Where the Court may 
proceed in Manner abovementioned againſt Attornies, and others ac- 
ting as ſuch, for Injuſtice to their Clients; it is every Day's Prac- 
tice /to move for it againſt them, for baſe and unfair Dealing towards 
their Clients in the Way of Buſineſs, as for protracting Suits by little 
Shifts and Devices, and putting the Parties to unneceſſary Expences in 
Order to raiſe their Bills, or demanding Fees for Buſineſs which never 
was done, or for refuſing to deliver up to their Clients Writings with 


which has been recovered and received by them to their Clients Uſe, 
and for other ſuch-like groſs and palpable Abuſes: But the Court will 
ſeldom grant an Attachment for the Detainer of ſuch Writings or Mo- 


ney, without firſt making a Rule on the Attorney, to deliver them to 
the 
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the Party ; alſo it will juſtify an Attorney's Detaining ſuch Writings of 
Money for his Security. till he be paid all- his juſt Fees; nor will it ever Salk. 97. pl. 
interpoſe in this Manner as to any Writings or Money received by an At-? 
torney on any other Account, except only in his Way of Buſineſs as an 
Attorney, but will leave the Party to his ordinary Remedy by Action. 

Sect. 11. As to the third Particular, v/z. Where the Court may pro- 
ceed in the Manner abovementioned againſt Attornies, and others acting as 
ſuch, for other Contempts to the Court, or diſhoneſt Practice; it ſeems, 
That it may not only proceed in ſuch Manner againſt them for Diſobe- 
dience of its Rules, after Notice given them of ſuch Rules, either ex- 
preſly or impliedly; but alſo, for any ſuch ill Practice as is againſt the 
known and obvious Rules of Juſtice and common Honeſty ; as for For- 
ging ® a Writ, or any other Matter of Record, or but attempting to Go. Car, 
do it; or for taking out a Capras ; which has no Original to warrant 74+ - 
it; or for receiving * Money of the Client for ſuing out an Original, bp 
and alſo for the Fine due thereon to the King, where, in Truth, no O- 244. pl. 58. 
riginal has been ſued out, nor any Fine paid to the King; or for endea- * 2 
vouring to impoſe upon the Court, as © by cauſing an Action to B 
brought againſt one in it by Colluſion, without any juſt Ground, in or- Fitz. Auach- 
der thereby to intitle the Party to the Privilege of the Court, and after- ry cons BY 
wards, upon the Examination of the Matter in Court, giving a falſe 74. 
Account of it; or * for giving Directions to a Sheriff concerning what 315 Ed. 4. 5. 


„ 4 B ; P o = 
Perſons he ſhould return on a Panel; and for other Miſdemeanors of the ho. ef 


. f Moore 882. 


like Nature. | iS at; 5 7 410 
Se. 12. As to the third Point, viz. Where the Court may proceed in Fl. 1237. 

the Manner abovementioned, againſt other Officers of the Court; there 

being ſcarce any Thing of this Kind to meet with in the Books, I ſhall 

only obſerve, that it ſeems clear, from the general Reaſon of the Law. 

which gives all Courts of Record a Kind of diſcretionary Power in the Vide fopra 

Governmeut of their own Officers, that any ſuch Court may proceed in _ B 

ſuch Manner againſt any ſuch Officer, not only for refuſing to execute its ee ” 

Commands, or for executing them irregularly, remiſly, 5. or oppreſſively, Raſtal 329. 

but alſo for all Kinds of Oppreſſion or Injuſtice done by them in the Exe- l : 268, 


cution of their Offices, or by Colour of them. 
Sef. 13. As to the fourth Point, viz, In what Caſes the Court may Fitz. Treſ- 

proceed in the Manner abovementioned, againſt Jurors ; it is obſervable, 1 6 3 

that Jurors may be conſidered either in a Miniſterial Capacity, viz. as Per- b. 56. a. 

ſons bound to attend the Court, in order to perform the Duty for which 

they are returned, until they ſhall be diſcharged ; or in a Judicial Ca- 

pacity, viz. as Judges of the Fact which is to be tried or inquired by 

them; and therefore, for the better Underſtanding of this Matter, I ſhall 


conſider, 


1. How far Jurors are puniſhable in the Manner abovementioned, in 
their Miniſterial Capacity. 
2. How far in their Judicial. 


As to the firſt Particular, it ſeems clear, That Jurors are puniſhable in the 
Manner abovementioned in their Miniſterial Capacity, in the following 
Inſtances. | | N 


Sect. 14. I. For making Default; as where more than one of the Per- 


ſons returned on a Jury, do appear; but not a ſufficient Number to take an 48 Ed. 3. 30. 


Vor. II. p Enqueſt, 


Dy. 218. pl. 4. 
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5 Raſt, 267. b. Enqueſt, and ſome - of the others come within View of the Court, or in- 
pl. 2. 268. a. to the ſame Town * in which the Court is holden, but refuſe to come into 
267. b. the Court to be ſworn; in which Caſes, upon Proof of ſuch Matter, the 
pl. Ar dl z. Court may, at the Prayer of the Party, order the Jurors who appeared, 
ne inquire what is the Yearly Value of ſuch Defauliers Lands, and after 


45 Ed. 3. 30. ſuch Inquiry made, either ſummon them to appear, on Pain of forfeiting 
0% 3 ſuch Sum as their Lands have been found to be worth by the Year, or ſome 
20A. pl.11, lefler * Sum, or impoſe © a Fine of the like Sum upon them, without 
c Raſt. 267.b. any farther Proceeding. But it ſeems, * That ſuch Juror ſhall be liable 
4 _ 268. 3. to loſe his Iſſues only for ſuch Default, and not the yearly Value of his 
4 Ed. 4. 37.2, Lands, unleſs the Party pray it: But a Jutor 5 who hath actually appeared, 
9H. 4. f. a. and after makes Default, is ſaid to be ſubject to ſuch. Forfeiture of the 


1 15 yearly Value of his Lands, whether the Party pray it or not, becauſe his 
* Raſt. 267. b. Contempt appeats to the Court by its own Record; yet “ even in this 


55 Caſe the Court, in Diſcretion, will ſometimes only impoſe a ſmall Fine. 


* Raſt. 267. 
is 268. pl. 3. Alfo it is ſaid, That no Juror ſhall be ſubject to ſuch Penalty, where * the 
* Fitz, Paine, Inqueſt could not be taken, if he had appeared; as where but five of the 


,10q 
1 224 4. Jurors ſummoned on an Affiſe, have had a View: of the Land. Alſo it 
4 H. 6. % ſeems, k That a juror who makes Default wübout ever coming into the 
1 Ed 4 3% b. Town wherein the Court is holden, is liable only to loſe his Iſſues, or to 


36H 6. 27. be amerced, but not to be fined : And it is ſaid, That he ſhall neither ! be 
fined nor amerced, if che Defendant be eſſoined on the Day on which 


3 Jurors, | the Jury was to appear, for that his Appearance in ſuch Caſe, would be to 


, 18, 26. 
4 wok no Purpoſe ; and it ſeems * queſtionable whether a Juror be amerciable for 


ef. ee not appearing at the Return of a Sicm alias Venire factas, where the firſt 
He. Venire was not ferved-; neither doth a Juror ſeem to be amerciable at all, at 


6 H.6. b 
8 Fitz. Office the Day of the Return of the firſt Venire facias, except before Juſtices 


; Figs Feine, errant, or of Oyer and Terminer, &c. . 
Ses. 15. II. For refufing to be ſworn when they do appear: ; for which, 


3. 
on 5% as it ſeems, *eyery Court of Record may of common Right impoſe ſuch a 


N I rea ſonable Fine on any one returned on a Grand of Ted Jury, as ſhall 
30 Aſſ. N17 ſeem convenient. 
Wen, ie Ml For refuſing ? to give any Verdict at all. 


20 Aff pl. 14. Sef. 17. IV. For endeavouring to impoſe upon the Court; as where a 
Fitz, Al, petit Jury offer a Verdict to the Court, as. agreed to by their whole Num- 


5 H. 7. $2, ber, where, in Truth, ſome of them have not agreed to it; ot where * they 
agree upon two Verdicts, and firſt to offer one of them to the Court, and 


n Fitz. Aff. 
136, 466. to Sa to it, if the Court fhall expreſs no Dilatafaction to it; but if the 


1 Court ſhall diftike i it, then to give the other.. 
ment, 68. Se. 18. V. For miſbehaving themſelves after hal Departure from the 


See the Ch2P- Bar; as where they do not all keep together till; they have given their 
Verdict; or where any * of them carry any Thing eatable with them in 


againſt Ju- 
nor 48 their Pockets or eat dor drink, or otherwiſe refreſh themſelves without 
e 1 Leave from the Court, before they have given their Vendict, though they 
44 Ed. 3. were agreed on it, and were alſo all the Tann! in Xl Cuſtody 0 of the Je 
175 38. b. appointed to take Care of them. t E 
14 * Noy 49. 3 Bult. 173. 9H. 6. 44. b. e 2 Pl. N Brol Jurors, 28. 40 All. * 1 
augban 151. Dyer 78. pl. 41. 


1 Rol. Abr. 2 19. pl. 4. r Cro. El. 779. 14 H. 7. 29. b. 
v Dyer 218. 3 Vaughan 1 52, Cto. Jac. 21. Fitz, Examination, 17. 13 Jurors, 13. Kaſt. * 
NF 2 $ Set. 19. 


Chap. 22. Of Attachment, t 47 


Sec. 19. VI, For ſending * for, or receiving InſtruQions from either of 2 329 b. 
the Parties concerning the Matter in Queſtion, and therefore * much more ob 114. 
for receiving a Bribe. | Fitz, Exami. 
Seck. 20. As to the ſecond Particular, v/z. How far Jurors ate pu- * 3 
nichable in the Manner abovementioned, in their judicial Capacity, it 3 10 
ſeems to be the current Opinion of the old Books, that jurors are not => Book 50 
ſubject to any Proſecution for a falſe Verdict, except by Way of Attaint: 4. 72. 
And there ſeem to be very few ancient Precedents, for the Puniſhment 2 H. H. P. C. 
either of a Grand or Petit Jury, meerly for giving a Verdict againſt E- "pp 310 
vidence, or the Direction of the Court either in a Criminal or Civil © _ 
Matter. It is ſaid © indeed in Fitzherbert's: Abridgment of a Caſe in the * Caron. 
Time of King Richard II. That the Judge told the Jury, upon their Ac- 
quitting a common Thief of an Indictment, that they ſhould be bound to 
their Behaviour for their Lives: But this was only the ſudden Opinion of a 
Judge; and it doth not appear, that the Jurors were afterwards actually 
ſo bound in the Purſuance of the ſaid Opinion; and Fitzherbert makes a 
9uere in his Abridgment of the Caſe, by what Law they could be fo 
bound: And as to thoſe three * other Cafes in the Time of King Ed. Fitz. fmpri- 
ward III. wherein it is ſaid, That a Juror was committed for refuſing to Tk, 
agree with the other eleven, it may be anſwered, That it is faid © in the Vette, 4 
firſt of thoſe Cafes, That ſuch Juror ſtay d his Companions a Day and a * All. pl.35. 
Night, without agreeing with them, and this without Reaſon, from whence 110 70 ' ! 
it is reaſonable to intend, That there might be fome Circumſtances of Miſ- © * © 
behaviour, as an obſtinate perverſe Reſolution, Right or Wrong, to find a 
Verdict one Way, and not to conſult with the other Jurors, nor hear their 


Reaſons, &c. And in the laſt of the * ſaid Caſes it is faid, that the Juror + RY” ſen: 


committed by the Juſtices of Aſſiſe, for refuſing two Days and a Night to 41 Ed. 3. 31. 
agree with his Companions, and ſaying, that he would rather die in Priſon Vaugh. 151. 
than agree with them, was afterwards diſcharged by the Juſtices of the | 
Common Bench, upon the Adjournment of the Aſſiſe thither. And it Raymond 
was Part s of the Charge againſt Emp/on, who was indicted in the Begin. 88, 89. 
ning of the Reign of King Henry VIII. for a great Complication of Of- 

fences, That he had committed a Jury to Ward, and bound them to appear 

before the King and his Council, and afterwards, on their Appearance, fined 

them (though with the Concurrence of the reſt of the Council) in the Sum 

of 8 J. a- piece, for refuſing to find a Perſon. guilty of an Indictment of 


Larceny, upon ſufficient Evidence; yet it is ſaid in Daliſon's “ Reports of * nation 13. 


Cafes, in the third and fourth Years of Philip and Mary, That it was a- 

greed, That Juſtices of Aſſiſe, Oyer and Terminer, Gaol-Delivery, or Peace, 

have no Power indeed to aſſeſs Fines on Jurors who make a falſe Oath be- 

fore them, but that they may give them a Day before themſelves, or the 

King's Council; by which it ſeems to be implied, That ſuch Jurors were 

then thought to be ſome way or other puniſhable by ſuch Judges, or at 

leaſt by the King's Council ; for otherwiſe it would be to little Purpoſe 

to bind them to appear before them. Alſo it ſeems to be holden by Sir 

Edward Coke, * That though & Jury be no way punifhable for Convict- ,, co 23, 

ing a Man upon an Indictment againſt Evidence, yet they might be 24. 

charged in the Star-Chamber for their Partiality in finding a manifeſt Of- 

fender not guilty: And about * the latter End of the Reign of Queen * Yelv, 23. 

Elizabeth, % Jury was committed and fined, and bound to the Good Be- Noy 48, 49- 

haviour, for finding one Wharton guilty of Manſlaughter only, againſt 0 

clear Evidence and the Direction of the Court, apon an Indidiment of 

Murder: And it is faid in Palmer's | Reports, That Jurors, Who go ? Palmer 363. 
againſt 


Vaughan 152, 
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a 1 Sid. 229, 


_—. 30. Juſtices of Gaol-Delivery, for going againſt plain Evidence, and the 
: _ 272, Directions of the Court; but theſe Proceedings were always thought 


Raym. 88, 
89, 138. 

1 Keb. 769. 
938. 

1 Keb. 404. 
c 1 Sid. 338. 
2 Keb. 180, 
181. 


© Vaughan 
142. 

2 Jon. 16, 17. 
* Vaughan 
142. 

2 Jon. 15, 17. 
f Vaughan 
143. 

8 Vaughan 
144, 145 


Hilary 10 
Ann. Queen 
& Wakefield. 


2 Jon. 15, 16. 
Vaughan 
144, 145» 
Mulm. 363. 


Matters of Law, which they have nothing to with, and are preſumed 


Defendants of an Indictment for an unlawful Aſſembly, againſt full and 


for that the Jury are by Law the proper Judges of Matter of Fact, as 


. ſpeaking, have no more to do with the Judgment of the Fact, than the 


Of Artarhmept, Boch Il. 


apainſt the Directions of the Court are to be fined : And there are ſeve. 
ral Inſtances in the Beginning of the Reign of King Charles II. wherein 
it was reſolved, that both Grand * and Petit“ Juries were finable by the 


grievous, and were complained © of in the Houſe of Commons ; and 
this Queſtion was at laft fully conſidered and debated in Buſhel's Cafe, 
who having been committed by the Juſtices of Oyer and Terminer at the 
Old Bailey, brought his Habeas Corpus in the Court of Common Pleas ; to 
which it was returned, That he was committed for the Fine of forty 
Marks, impoſed on him for having, with other Jurors, acquitted certain 


manifeſt Evidence, and againſt the Direction of the Court in Matter of 
Law ; and upon this Return he was difcharged, and the Return was ad- 
judged inſufficient, for not ſetting forth particularly“ ſo much of the 
Evidence that it might appear that it was full and manifeſt; and like- 
wiſe © for not ſetting forth, That the Defendant did know, and believe 
it to have been full and manifeſt; and alſo, for not ſhewing what the 
Direction of the Court was, and in what Manner the Defendant found 
againſt it. And it was alſo reſolved, * That Petit Jurors are in no Caſe 
finable for giving a Verdict againſt the Evidence delivered in Court, 
whether they be liable to an Attaint for ſuch Verdict or not, not only 


the Judges are of Matter of Law, and therefore ought to be free in their 
Judgment of it, without being over-ruled by the Judges, who, ſtrictly 


Jurors have with the Judgment of the Matter of Law ; neither is it pof- 
fible that a Judge can certainly know that a Juror acts corruptly in 
giving his Verdi& contrary to the Strength of the Evidence delivered in 
Court ; for he may be influenced by his own perſonal Knowledge of the 
Truth of the Fact, of the Credit of the Witneſſes, the Reputation of 
the Parties, and many other Circumſtances unknown to the Judge, and 
well known to the Jury ; for which Cauſe the Law provided, That all 
Iſſues ſhould be tried by the Neighbourhood of the Place in which they 
are ſuppoſed to ariſe, becauſe Neighbours are preſumed to have better 
Knowledge than others of what concerns their Neighbours, And for theſe 
Cauſes, and other ſuch like, the Court of King's Bench granted an In- 
formation againſt a Town-Clerk, for publiſhing an Order of the Court 
againſt Jurors, who had found a Perſon guilty of Manſlaughter only, upon 
an Indictment of Murder, by which Order the ſaid Jurors were declared 
to be juſtly ſuſpected of Bribery, and declared uncapable of holding an 
Office, &c. ; 
Sect. 21. Vet if it ſhall plainly appear in any Cafe, that Jurors are 
perfectly ſatisfied of the Truth of a Fact, whereupon they declare to the 
Court, that they find it in ſuch a particular Manner, and the Court di- 
realy tell them, That upon the Fact ſo found, as they have agreed it to 
be, the Judgment of the Law is ſuch or ſuch, and therefore, that they 
ought to give a Verdict accordingly, yet they obſtinately inſiſt upon a 
Verdict contrary to ſuch a Direction; it ſeems agreeable to the general 
Reaſon of the Law, that the Jurors are finable by the Court in fuch a 
Caſe, unleſs an Attaint lies againſt them; for otherwiſe they would be 
diſpuniſhable for ſo palpable a Partiality, in taking upon them to judge of 


to 
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to be ignorant of, contrary to the expreſs Direction of one who by the 
Law is appointed to direct them in ſuch Matters, and is to be preſumed of 
Ability to do it. | 

Sef#. 22. Alſo if a Judge, for the better Direction and Information of 
a Jury, ſhall aſk them their Opinions concerning ſuch a particular Fact, 3, gon * 
and they ſhall refuſe to anſwer him, and obſtinately inſiſt to deliver in their b. 259. 
Verdict as they think fit, contrary to his Direction, it ſeems queſtionable, 2 Jon. 15,16. 
whether they may not be fined in ſuch a Caſe alſo, unleſs an Attaint lie — 
againſt them; for that it is the Duty of Jurors to take the Advice and In- 
formation of the Court, in Order to be governed by it as far as ſhall be 
conſiſtent with their Con ſciences. a 

Se. 23. Allo if a Jury ſhall refuſe to find an Office for the King, Moor 730. 
upon full Evidence it hath been holden, That they may be fined, for that 3 Leon. 148. 
in ſuch Caſe they are not liable to an attaint, and their finding does not n 53. 
determine any Man's Right, and the King, in many Caſes, hath no other 
Remedy ; yet it ſeems queſtionable, how far at this Day theſe Reaſons may 
be thought concluſive ; and it ſeems, that they hold as ſtrongly for the Pu- 
niſhment of Grand Jurors refuſing to find an Indictment of High Treaſon ; 14 ak 
and yet it will be bard to maintain, That ſuch Jurors are any Way puniſh- e 
able for ſuch a Refuſal. 
Sec. 24. But if a Petit Jury in a Leet conceal a Matter preſentable 

by them, it is a good Cuſtom that they may be amerced for ſuch Con- 9 H. 6.44- b! 
cealment, being found by the Grand Jury; and by 3 H. 7. 1. ſet forth 
more at large, Book 1. Ch. 59. S. 1. J an Inqueſt conceal any Matter in- 
quirable before Fuſtices of Peace, another Inqueſt may be impanelled to in- 
quire of ſuch Concealments, and the Concealers may be amerced by the Diſ- 


cretion of ſuch Fuſtices. 


Having ſhewn in what Caſes the Miniſters of the Court are puniſhable in 
the Manner above mentioned, I am now to ſhew in what Caſes 
others may be ſo puniſhed; and for this Purpoſe I ſhall endeavour to 


ſhew, 


1. Where inferior Judges are puniſhable in ſuch Manner, 
2. Where Counſellors, | 

3. Where Gaolers. . 

4. Where any Perſon whatſoever. 


As to the firſt Point, I ſhall endeavour to ſhew, where inferior Judges are 
in ſuch Manner puniſhable, 


1. For proceeding without Juriſdiction. | 
2. For proceeding unjuſtly, oppreſſively or irregularly, 
3. For refuſing to do Juſtice. 

4. For Contempts of ſuperior Courts, 


Se. 25, As to the firſt of theſe Particulars, viz. In what Caſes infe- 
rior Judges are puniſhable in the Manner above mentioned, for proceed- 
ing without Juriſdiction ; it ſeems, à That the Court of King's Bench |, 41 Af fl. 30. 
having a general Superintendency over all inferior Courts may in Strict- Salk. 201. 
neſs award an Attachment againſt any ſuch Court uſurping a Juriſdicti- LAS: 8 
on no Way belonging to it, and putting the Subject to unneceſſary 8 30, 


Vexation by Colour of a Judicial Proceeding wholly unwarranted 84, 33. 
Vor, IT, Q q by 
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vide 191.5. by Law, and therefore * prohibited by it; yet in theſe Caſes it ſeems to be 
1 61. rather the more uſual* Way, firſt to award a Writ of Prohibition to ſuch 
FN. 20. c. Court, and afterwards an Attachment upon its Proceeding after ſuch Pro. 
b Regiſter hibition, and not to grant a Rule to ſhew Cauſe why an Attachment ſhoulq 
21 not go in the firſt Inſtance, unleſs there be ſome extraordinary Circum- 
H. 240. B. ſtances in the Caſe ; as where © the Steward of a Leet is guilty of a double 
: 3 Uſurpation, as of holding Plea of a Matter which aroſe out of his Pre- 
+ Hi P 2. cinct, and which, if it had ariſen within his Precinct, would not have been 
2 Rol. Abr. within the Juriſdiction of his Court; or where © the Judge of an inferior 
Fs yell Court refuſes to receive a Plea that the Cauſe of Action aroſe out of 
Fitz. Leet, 9. his Juriſdiction; or where © any Judge takes Cdgniſance of a Cauſe to which 
Bro. Leet, 18, he himſelf is a Party; or where the Judge of a Court Baron is privy to a 
J Viuehan Practice of ſplitting * a Cauſe of Action for more than forty Shillings in- 
ghan g 5 3 3 
and Hodges to leſſer Sums, in order to bring it within the Juriſdiction of the Court; 
Paſchæ 11 put in this laſt Caſe, there ſeem to be more Inſtances s of Prohibitions than 


ny 3 201. Attachments; and in the Caſes above mentioned, and all others of the 
pl 3. 396. like Nature, it ſeems to lie wholly in the Diſcretion of the Court to grant 
| wh „ either. | 


Palmer 364. Se. 26. As to the ſecond Particular, viz. In what Caſes inferior 
r Keb. 484. judges are puniſhable in the Manner above mentioned, for acting un- 


2 Keb. 617. 


1 Ventris 65, | : : 
f 73. Practice contrary to the plain Rules of natural Juſtice, though it have 
: 7198 99g been never ſo long uſed in ſuch Courts ; as for denying a Defendant a 


z Keb. 92. meſne Proceſs, or Execution; or for compelling * a Defendant to give ex- 
- . Jos L = orbitant Bail; or for proceeding contrary to the prohibition k of a Statute, 
D. 160. B. as by amercing a Clergyman according to his Spiritual Benefice; or by 
165 C. 166. aſſeſſing ® an Amercement without any Affeerment by the Tenants of the 


ny 6 Manor; or by taking Money of a Plaintiff or Defendant for vicious 


19H. 6. 54. Pleading, 

uk. N. 5 76. Sef. 27. As to the third Particular, viz, In what Caſes inferior Judges 
B, C, D. , . | 

F. N. B.76, are puniſhable in the Manner above mentioned, for refuſing to do ju— 

ſtice; it ſeems clear, from the general Reaſon of the Law, and the 

= 10 - c. common Practice of the Court of King's Bench in Cafes of this Nature, 

2 Inſt. 122. That the ſaid Court may in its Diſcretion, award an Attachment againſt 

Fitch. Attach- any ſuch Judge, obſtinately and perverſely, and without any Colour of 

mr a reaſonable Excuſe, reſuſing to proceed at all, or to give Judgment, or 

award Execution, in a Matter brought regularly before him ; for all 

ſuch Delays of Juſtice are not only grievous to the Suitor, but bring a 

Diſgrace upon the Law itſelf : Yet if there be no extraordinary Circum- 

ſtances in any ſuch Delay, to bring the Judge under a reaſonable Suſ- 

picion of Corruption, it ſeems the more uſual Method to take out a 

Writ to ſuch Judge, commanding him do do the Thing, of the Delay 

whereof you complain; and if ſuch Writ be not obeyed, to take out 

o F. N. B. 68, an Alias & Pluries, or to take out the Alias & Pluries together with the 

E. füſt Writ, and thereupon, if the Judge refuſe to comply, to take out 

Infra Seck. 33. an Attachment againſt him at the Suit of the King and of the Party, 

which may either be returnable into the Court of King's Bench, or 
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at the Party's Election into the Court of Common Please, except in ſome F. N. B. 62. 
230. E. 


ſpecial * Caſes; and this ſeems ® to be the proper Remedy to compel the 63.8 65.8 
Lord of a Manor to hold a Court for the determing of a Writ of Right 13 H. 44 A. 
Patent, or a Writ © of Right Cloſe; or to compel the Judge of any in- nigh N B. 3. 
ferior Court, whether of Record “ or not, to proceed © in a Plea, or tocp N 3 
ive Judgment, * or to award Execution, e E. ; 
Seck. 28, As to the fourth Particular, v/z, In what Caſes inferior 3 
Judges are puniſhable in the Manner above mentioned, for Contempts of pl. 4. * 
ſuperior Courts: There is no Doubt but that Juſtices ® of Peace, or E N. B. 20; 


Commifſioners * of Sewers, may be ſo puniſhed for proceeding in any 1 D. 
Matter before them, after a Certiorari delivered to them, or the Judge of? F. N. B. 12. 
a Spiritual E or Civil! Law Court, for proceeding in a Cauſe, after No- 0 1% Tl 
tice of a Rule to ſhew Cauſe why a Prohibitation ſhould not go, or a B of 5 83. 
Judge of any inferior Common Law Court, for proceeding in a Cauſe FF. N. B. 
after a Habeas Corpus, or Writ of Error allowed; or a Sheriff, * for 153: 5 C. 
roceeding in Replevin, or other Cauſe, in the Country-Court, after aF 
Superſedeas Pone or Recordare, Alſo a Role“ has been granted to ſhew A B. 
Cauſe why an Attachment ſhould not go againſt the Steward of a Wapen- 5 


take for proceeding after a Tolt, though this be only a Contempt to the Velv. 32. 
i Keb gz. 


Cant 11 Mod. 44. 


Sect. 29. Alſo Juſtices of Peace may be puniſhed in the Manner a- * 2 Jon. 47. 
bove mentioned, for acting in a contemptuous Manner againſt the Determi- U 1 Kol. R. 315. 
. 2 * mn 

nation of the Court of King's Bench; as where an Order of Settlement, EE 


ſpecially ſetting forth the Circumſtances of the Caſe, is removed into the Fiz. Reple- 


ſaid Court, and quaſhed there, by the Judgment of the Court, upon the 9 1 


Merits; and yet the Juſtices of Peace afterwards make another Order to Pitz. pacer 
. 7 9 
remove the ſame Perſon to the ſame Place, for the very ſame Cauſe, with- 168. 


out regarding the Judgment of the Court though it were well known to Cette fur le 
them, and inſiſted on by the Parties. dm * 


Seck. 30. As to the ſecond Point, vis. In what Caſes Counſellors are Blunt, 
uniſhable in the Manner above mentioned; it ſeems clear, That notwith- Fs Geor. 1. 


ſtanding they are neither Officers of any Court, nor Inveſted with any Ju- 
dicial Office, but barely practiſe as Counſellors, yet * inaſmuch as they have * 6 Mod. 137. 
a ſpecial Privilege to practiſe the Law, and their Miſbehaviour tends to 8 _ | 
bring a Diſgrace upon the Law it ſelf, they are puniſhable for any foul ** . 
Practice as other Miniſters of Joſtice are. 

Sect. 31. As to the third Point, vig. In what Caſes Gaolers are puniſh- 
able in the Manner above mentioned; it ſeems clear, That they are not 1 Keb. 272 
only puniſhable in this Manner, as all other Officers are, by the Courts 2 | 
to which they more immediately belong, for any groſs Miſbehaviour in, Lab 14 
their Offices, or Contempts of the Rules of ſuch Courts, but they are alſo pl. 79. 
puniſhable by any ather Courts for diſobeying Writs of Habeas Corpus £000 178. 
awarded by ſuch Courts, and not bringing up the Priſoner at the Day 1 Keb. 566. 
prefixed by ſuch Writs, Alſo it ſeems clear, ? That it is no Excuſe for Pl. 11. 
not obeying a Writ of Habeas Corpus ad ſubjictendum, that the Priſoner did A Rol * 
not tender the Fees due to the Gaoler : Alſo 4 it ſeems to be the better Opi- 32. B. 
nion, That the Want of ſuch a Tender is no Excuſe for not obeying a 48e Rep. 
Writ of Habeas Corpus ad faciendum & recipiendum ; however * it is certain, at 
That if the Gaoler bring up the Priſoner by Virtue of ſuch Habeas Corpus, Abr. 32. B. 
the Court will not turn him over till the Gaoler be paid all his Fees, * nor, — 


as ſome t ſay, till he be paid all that is due to him for the Priſoner's Diet, 9 Co. 85. b. 
for that a Gaoler is compellable “ to find his Priſoner Suſtenance; but this 8 


is denied by others, * 2 Rol. Ab, 
| Sect. 32. 32. B. 


N. B 20. 
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„ Mod 137. Seck. 32. Alſo it ſeems, That the Court of King's Bench, which has 
1 a general * Superintendency over all Perſons who are in any Reſpect Mi- 
806, C. 1, © Niſters of Juſtice, may award an Attachment againſt any Gaoler uſing a 
807. pl. 2. Priſoner baibarcuſly and inbumanly; yet it is ſaid, * That a Gaoler is no 
3238 Way puniſhable for keeping a Debtor in Irons. And it ſeems agreed at 
ceſs,114,161. this Day, That a Gaoler ſhall not be puniſhed in the Manner above men- 
. 175 tioned, for the bare Eſcape of a Perſon in his Cuſtody by Civil Proceſs; 
1 H. 5. 14. a. but that the Party grieved by ſuch Eſcape ought to take his Remedy by 
Dyer 212. Action. | 
= fs 22 b. Self. 33. As to the fourth Point, vig. In what Caſes any Perſon 
Crompton whatſoever is puniſhable in the Manner above mentioned; it ſeems, That 
Jur. 14. a. even Peers of the Realm, whether Spiritual or Temporal, are liable to 
. puniſhment for ſome Contempts ; as for reſcuing © a Perſon arreſted 
2 R. A. by due Courſe of Law, or for proceeding in a Caule againſt © the King's 
_—_ — z. Writ of Prohibition, or for diſobeying other * Writs, wherein the King's 
1 a. Prerogative, or the Liberty * of the Subject are nearly concerned; but it 
Vide 25 Ed 3. doth s ſeem clear, that it is a certain general Rule, That a Peer is puniſh- 
yt, B. 47. c. able in this Manner for Diſobedience of all Writs whatſoever ; and it ſeems 
Fitz. Quzre h certain, That no Peer is liable to an Attachment for not appearing on 
3 8 a Jury; therefore it ſeems, That what is ſaid * in ſome Books in gene- 
tempt, s Tal, That an Attachment lies againſt Peers for Contempts, ought to be un- 
8 Co. bo. derſtood of ſuch only as are of an enormous * Nature, as thoſe above 
3 mentioned, and others ! of the ſame Kind, about which It 1s difficult to 
nam, 4. lay down any certain particular Rules; however it 1s certain, that all other 
* z21Ed. 3. 3: Perſons are liable to an Attachment for Contempts, all the particular In- 
Pg B. 33. E. ſtances whereof it would be endleſs to enumerate; and therefore I ſhall only 


h Dyer 319. take Notice of the moſt remarkable, which ſeem reducible to the follow- 


5 ing Heads, 

ceſs, 198. 

Cro. El. 170. 1. Contempts of the King's Writs. 

pho * 2. Contempts in the Face of a Court. : 

Bro, Con- 3. Contemptuous Words or Writings, concerning the Court. 

2 3. < 4. Contempts of the Rules or Awards of the Court, 

Finch 3 5. Abuſes of the Proceſs of the Court. 

& Dyer 315. 6. Forgeries of Writs, and other Deceits of the like Kind, tending to 
5 impoſe on the Court, | Ne 


21 Ed.3.59.b. | 
1 313. Sect. 34. As to the fuſt Particular, vig. Where Perſons are puniſh— 
- ar 0 able in the Manner above mentioned for Contempts of the King's Writs ; 


1 Cro. El.170, it ſeems that it may reaſonably be argued, That all ſuch Writs, being 
17 Abr. in the King's Name, and importing ſome lawful Command or Prohibi- 
220 pl. 12, tion from him, which every Subject is in Duty bound to obey, every 
221. pl 13. Diſobedience ® of any of them being a Contempt of the King's Autho- 
1 Tity, is, in Strictneſs, puniſhable in the Manner above mentioned, if the 
5 Mod. 314, Court in Diſcretion ſhall think fit ſo to proceed: Yet it doth not ſeem 
35 Quare to have been uſual for the Ccurt to proceed in this Manner for a bare 
itz, Quare : . 1 
ron admiſit, 7. Nonfeaſance, in not performing the Command of the firſt Writ in any 
o Fitz. Sug= Caſe whatſoever, But it ſeems clear, That an Attachment lies of 


geluon, 25. Courſe for the Nonperformance of the Demand of a Pluries, which may 


43 ATV. 30. : 1 a 
Kaſtal 457. in ſome Caſes, if not in all, be taken out together with the Alias, at 
Pls 2 = the ſame Time with the firſt Writ: Alſo it ſeems, That the Court may 


11 H. 4. 86. in any ſpecial Caſe, in which it ſhall ſeem proper, make a Rule to com- 


Eliz. Coonts pel the Party to whom the fiſt Writ is directed, to execute it; and 
34. Suggelti- 7 | if 
on, 25. 


F. N. B. 68. E. Supra Sect. 27. 


Ä 
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if ſuch Rule ſhall be diſobeyed, there can be no Doubt but that the Court 
may proceed againſt ſuch Diſobedience in the ſame Manner as they uſu- 
ally do againſt the Piſobedience of any other Rule: Alſo it ſeems a to F. N. B 
be common Practice to grant Attachments upon Affidavits of Con- 65. B. 166, 
tempts to the King's Writs, by acting contrary to the Purport of them, B, 05 D, 270. 
Alſo there can be no Doubt, but that if a Sheriff ſhall in any Caſe 71 L 
return to the Court, That a Perſon arreſted, * or Goods ſeiſed, © or 175: * 
Poſſeſſion of Lands delivered * by him, by Virtue of the King's Writ, gegion © 
were reſcued or violently taken from him, &c. the Court may ara 5 Co. 3.4 
an Attachment againſt the Reſcuers. Alſo it is certain, That the Court Spra Sed 33. 
hath, in ſome Caſes, awarded an Attachment upon Affidavits of a tho Bag 
Reſcous, where the Officer hath not returned one; yet this was anciently Proceſs, 56. 
* looked on as irregular, and of late the Court has refuſed to print rags e 
an Attachment in any Caſe for a Reſcous, unleſs the Officer will re- 1 
turn it; for that it hath been found by Experience, that Officers will 37 H. 6. 27: 
often take upon them to ſwear a Reſcous, where they will not venture to B. 2172. 1 
return one, ET 
Seck. 3 5. As to the ſecond Particular, viz. Where Perſons are puniſh- 2 Jon. 39- 
able in the Manner above mentioned, for Contempts in the Face of the heh 
Court ; it ſeems clear, that all Perſons are puniſhable in this Manner, not 38 Ed. 3 90 
only for making an actual Breach of the Peace, but alſo for any heinous OF a 
Miſdemeanor in the Face of the Court; as f for giving falſe, trifling, . 
and contradictory Anſwers upon an Examination in Court concerning © Fitz. Sug- 
one's Ability to be Bail for another, in an Action depending in the Court, . Us 72 
or concerning any other ſuch like Matter in Queſtion before the Court, 7 H. 6. a : 
and to be determined by the Examination of the Parties; or * for any pl. 10. 
contemptuous Behaviour towards any Judge in the Face of the Court, as ä 
by charging him with Injuſtice, and praying for an Information againſt 
him, &c. Fo | 

See. 36. As to the third Particular, viz. Where Perſons are puniſhable 
in the Manner above mentioned for contemptuous Words or Writings, 
concerning the Court; it ſeems needleſs to put any Inſtances of this Kind, 
which are generally ſo obvious to common Underſtanding, and therefore 1 
ſhall only obſerve, That ſometimes Attachments have been granted for con- Salle. 84 
temptuous Words concerning the Rules of the Court, without making any 9355 
Rule to ſhew Cauſe why ſuch Attachments ſhould not be granted, be- 
cauſe it would be vain to ſerve him with a ſecond Rule who has deſpiſed 
the firſt, | 

Sect. 37. As to the fourth Particular, viz. Where Perſons are pu- 
niſhable in the Manner above mentioned, for Contempts of the Rules 
or Awards of the Court ; There is nothing more frequent than to pro- 
ceed in this Manner for Contempts of this Kind; as where * a Defen- 4zJar pl. 39. 
dant in an Action of Account being adjudged to account before Audi- Fitz. Im- 
tors, refuſes to do it, unleſs they will allow ſuch an Acquittance, which 5 
was diſallowed by the Court before; or i where one who has ſubmit- and Vide 
ted to an Arbitration by the Rule of Court, being afterwards perſonally ee 
ſerved with a Copy of the Award, and required to perform it, refuſes 84, ts 
to do it ; or where one refuſing to pay the Coſts taxed by the Maſter, 29 Ed. 3. 35. 
for that ſuch a Taxation is, in Judgment of Law, a Taxation by the - AL = 
Court: But it ſeems, That generally an Attachment is not grantable Salk. 71. pl. 
for Diſobedience of any Rule, unleſs the Party have been perſonally 4 53: Pl. 1. 
ſerved with it; nor for Diſobedience of a Rule, at M Prius, unleſs it Vide G4 _ 


Vol. II. Rr be Gail. 3. 15. 
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Salk. 84. be made a Rule of Court, not for Diſobedience of a Rule made by a 


judge at his Chamber, unleſs it be entred. 
Sef. 38. As to the fifth Particular, viz. Where Peiſons are puniſhable 
in the Manner above mentioned, for Abuſes of the Proceſs cf the Court: 
There are ſo many Inſtances of this Kind that it would be in vain to g0 
about to enumerate them all, and therefore I ſhall only take Notice of 
ſome of the Principal of them, as, 
Sef. 39. Firſt, the Taking out ſuch Proceſs without any Colour of 
Right to it ; as where one ſues out Execution without any Judgment to 
Warrant it, Sc. or where a Woman brings an Appeal“ of the Death of 
hg aig her Huſband, whom ſhe knows to be alive. 
| Seck. 40. Secondly, The making uſe of ſuch Proceſs as a Stale to help 


Hob. 264. 


73. | 
the Juriſdiction of an inferior Court; as where one arreſts another by a La- 
tfitat, in order by that Means to bring him within the Limits of an inferior 
Styles Rep, Court, and when he has got him there, drops the Latitat and proceeds in 
the inferior Court, 


239, 343 | | 
ol Sef. 41. Thirdly, making uſe of ſuch Proceſs in a vexatious Man- 


ner; as where a Perſon who has brought an Action in one Court, does 
FP afterwards ſue the ſame Defendant, for the very ſame Cauſe, in another 
15 8 Court, while the firſt Action is ſtill depending, in which Caſe the De- 
Cauſa, 3, fendant ſeems to have an Election either to move for an Attachment, b or 
14 H. 7. 6. to bring an Action © on the Caſe for ſuch a vexatious Proceeding againſt 


6 Co. 60.4. him. | 
Savil 14. | Set, 42. Fourthly, Making uſe of ſuch Proceſs any other way to 


lege, 43. 
8 6 Mod. 16. it 1 4 . 
— 2 vit of the Service of a Declaration on one who was pocured to perſonate 


CHAP. 


Chap. 23. Of Appeal. 155 


CHA P. XXIII. 
Of Appeal, 


EFORE weexamine the Nature of ſuch Proceſs, as is grounded on 
an Appeal, Indictment, or Information, it may not be improper, firſt 
to conſider the Nature of each of theſe in Particular, And firſt of Ap- 


peals, of which they are two Sorts, 


1. By an Innocent Perſon, 
2. By an Offender confeſſing himſelf Guilty, who is commonly cal- 


led an Approver. | 


Sed. 1 And Firſt, Of an Appeal by an Innocent Perſon, which is the Finch of Law 


Party's private Action; proſecuting alſo for the Crown, in Reſpe& of the 310, 3 82. 


Offence againſt the Publick, which he may do two ways. 470 


1. By Writ. 
2. By Bill. 


Sec. 2. As to the Writ of Appeal, I ſhall only take Notice in this 
Place, That it is an Original iſſuing out of Chancery, and returnable in the 
King's Bench only; and for the Form of it, I ſhall refer the Reader to 
the latter Part of this Chapter, wherein I ſhall endeavour to ſhew for what 
Defects it may be abated, 

Sect. 3. Alſo I ſhall refer the Reader to the ſame Place, for the 
Form of a Bill of Appeal, and ſhall not here take any further Notice 
of it, than by obſerving that it muſt contain greater Certainty than a 
Writ of Appeal, and is in the Lieu both of the Writ and Declaration, 
and ſhewing before what Courts, and againſt whom it may be proſe- 
cuted. | | 
Sect. 4. And firſt, there is no Doubt a but that any Appeal may be a Co. El. 
ſued by Bill in the King's Bench againſt any Perſon in cuſtodia Mareſchalli, 605, 695. 
either by an actual Commitment, or by having Bail filed for him in that Os 
Court; but * not againſt one who is mainpriſed de die in diem, for that Te 
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| ers C. D. 
ſuch an one cannot be ſaid to be in cuſtodia Mareſchalli, And it hath been H. P. C. 179. 


reſolved, That if the Appellee be arraigned and tried the ſame Term, * 24.4. 1 


S there is no Neceſſity to file the Bill againſt him. [54] Alſo * it ſeems clear, pi. 40. 
That if a Defendant appear in the ſaid Court on a void Writ of Appeal, of 180. 
he may be committed to the Marſhalſea, and then declared againſt in * -*.4 
cuſtodia Mareſchalli; but where a D<fendant appears on a Writ not void, Cro. Car- 5 32. 
but voidable only, as for the Want of an Addition, &c. it was once? 8 
holden, That he could not be committed, nor declared againſt in cuſto- “ Ero. El. 
die Mareſchalli ; but ought to be diſcharged. But the contrary hereto 69% 695. 
ſeems to be now ſettled in the Caſe of Reeves * againſt Trundal, who mg 


appearing in the Court on a Wiit of Appeal of Death, demanded Oyer * pafthe, 4. 
| | | of Geo. 1. 


— — — — . 
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Like Caſe be · 
tween Smith 
and Bowen, 
Mich. 7 
Anne. 


Keilw. 152. 
b. pl. ++ 


2 Inſt. 418, | 
420. 


a Bro. Ap- 
peal, 11, 19, 
Thy £23. 
Dyer 2o1. 
pl. 67. 

S. P. C. 64: 
Letter C. 

H. P. C. 179. 
2 H. H. P, C. 
35» 


Of Appeal. Hoock II. 
of the Writ, and pleaded in Abatement the want of an Addition; and 
thereupon the Court abated the Writ, and ſuffered him to be arraigned by 
Bill in cuſtodia Mareſccalli : And furely-this cannot but ſeem more reafon- 
able than to ſuffer a Priſoner under ſo heavy an Accuſation, to which he 
is ſtill liable, to go at large without a Trial; neither do I find any Reaſon 
given why a Priſoner appearing on a voidable Writ, ſhould have a greater 
Advantage than on a void one. 

Sef. 5. Secondly, It is holden, that an Appeal may be commenced 


before Juſtices in Eyre, which, as I ſuppoſe, muſt be intended of an Ap- 


peal by Bill, for that all Writs of Appeal muſt be returnable in the King's 
Bench, 1 

SeF. 6. Thirdly, Alſo it ſeems clearly to follow, from the Purport of 
the Statute of Veſimiſter 2. Chap. 29. That Bills of Appeal may be com- 
menced and determined before Juſtices, ſpecially aſſigned, in ſpecial Caſes, 
and for certain Cauſes, to hear and determine them. 

Sect. 7. Fourthly, It is certain, * that Commiſſioners of Gaol-Deli- 
very may receive a Bill of Appeal againſt any Priſoner of the Gaol 
which. they are authoriſed to deliver. Alſo it is generally holden, That 
they may receive ſuch a Bill againſt a Perſon who has been let to Bail 
by them, but not againſt one who has been let to Mainpriſe. And it 
hath been reſolved, That if Part of the Accomplices to the ſame Felony 
be in the Priſon which ſuch Juſtices are to deliver, and the others be 
not in it, the Juſtices ſhall receive an Appeal againſt them all, which, 


after the Trial of thoſe that are in the Priſon, ſhall be removed into 


the King's Bench, where the others ſhall be proceeded againſt, But 
theſe three laſt Points, having been already more largely conſidered, 
Chap. 6. Sect. 5. I ſhall refer the Reader to what is there ſaid concerning 


them, 


Sef. 8. Fifthly, It ſeems to follow, from the Purport of the Statutes 


which have been generally conſtrued to authoriſe Juſtices of Aſſiſe to de- 


Vide Supra 
fol. 28, 29, 


30. 

Dy. 99. pl. 
62. 

b Coro. 95. 
« Vide S. P. C- 
65. Letter A. 
2 Inſt, 420. 
H. P. C. 179. 
2 H. 4-19. 
1 
Bro. Appeal, 
18. 

444 Ed. 3. 
44. pl. 57- 


See Bro, Ap- 


171. 
* See Ch. 9. 
Sect. 39, 40, 


41. 

2 H. H. P. C. 
67, 68. 

See Ch. . 
Sect. 42. 
H. P. C. 
180. 

S. P. C. 65. a. 
: Inſt, 74. a. 


Vide infra 
Sect, 28. 


liver Gaols without any ſpecial Commiſſion of Gaol-Delivery, that they 
may receive Bills of Appeal in the ſame Manner as Commiſſioners of Gaol- 


Delivery may. 


Sect. g. Sixthly, It ſeems to be holden in Fitaberbert's Abridgment, * 
That Juſtices of Peace have Power to receive Appeals by Virtue of 34. 
Ed. 3. 1. which enacts, That they ſhall hear and determine all Manner 
of Felonies and Treſpaſſes in the ſame County, &c, But there is much 
greater Authority © for the contrary Opinion; and the Caſe in the“ Near 
Book, in the Abridgment whereof the ſaid Opinion of PF:7zherbert is 
inſinuated, is plainly miſtaken, for that it makes no Manner of Mention 
of Juſtices of Peace, but only of Juſtices of Gaol-Delivery ; to which 
may be added, That the above mentioned Statute of 34 Ed. 3. 1. which 
empowers Juſtices of Peace to hear and determine Felonies, &c, is expreſs, 
That they ſhall have Power ſo to do at the King's Suit, which mult 
be either taken to exclude the Suit of the Party, or to fignify little or 
nothing. 

Sect. 10. Seventhly, it is certain, That an Appeal may be com- 
menced © by Bill before the Sheriff and Coroner, and removed * from them 
into the King's Bench, by Certiorari, as hath been more fully ſhewn, 
Chap. 9. [55] mo 

SeF. 11, Eighthly, It ſeems to be agreed, 2 That an Appeal by 
the Courſe of the Civil Law, in Nature of a Bill of Appeal by the 


Common Law, may be ſued before the Conſtable and Marſhal for ſome 
| 2 Felonies 


Clap.123, Of e T 


Felonies done out of the Realm, in Relation whereunto it is enacted ty 
1 H. 4. 14. as followeth, For many great Inconveniences and Miſchiefs that 
often have happened by many Appeals made within the Realm before this Time, it 
15 ordained from henceforth, that all Appeals to be made of Things done within 
the Realm, ſhall be tried and determined by the good Laws of the Realm: And 
that all Appeals to be made of Things dine out of the Realm, ſhall be tried and 
determined before the Conſtable: and Marſhal of England for the Time being. 
SeF."t2., In the Conſtruction of this Statute, it ſeems to have been 
agreed, That if any of the King's Subjects kill any other of his Subjects, 3 pe 
in any Foreign Realm, the Wife, or Heir of the deceaſed may have an Ap- Letter £ 85 
peal of his Death, before the Conſtable and Marſhal, who ſhall proceed ! laſt. 74. 4. 
according to the Civil“ Law, and give Sentence by the Teſtimony of Wit- 1? 8 


. 


4 Inſt, 155. 


neſſes or Combat: From whence it follows, That no ſuch Sentence cen 1 Ing. a, 
corrupt the Blood of the Appellee, for that ſach Corruption can only be gun b. 
cauſed by a Judgment by Courſe of the Common Law. Alſo * it ſeems Sg“ 72 5 


to be clear, That no ſuch Appeal can be proſecuted before the Marſha] Bro. Juriſ- 


alone without a Conſtable, dict. 103. 
e See Book 1. 


Sec. 13. It hath been holden, © That if a Man die in England, of a Ch 3). Seck. 8. 
Wound given him in a foreign Realm, he may be appealed by the Intent 2d Ch. 4. 
of this Statute, before the Conſtable and Marſhal, for that it is cer ain, dwg 4 
hat he cannot be tried by the Common Law; [56] and it cannot be 1 Toft. 391, a. 
thought the Meaning of the Statute in reſtraining the Civil Law, in Caſes 4% Sb. 4- 
within the Conuſance of the Common, to reſtrain it alſo in Caſes which the 1 eh 
Common Law. had nothing to do with, and which were properly cogniſable Hurt. 3. 
by the Civil Law, and by that only; for the only End of ſuch a Con- 7 __ 
ſtruction would be to cauſe a Failure of Juſtice. „„ 
Sect. 14. It is farther enacted by the ſaid Statute of 1 H. 4. 14. That r hs b. 
no Appeals be from thenceforth made, or in any wiſe purſued in Parliament, $a. .,. 


in any Time to come, 
Appeals conſidered, as to the Matter of them are of two Kinds, 


1 Not Capital. 
2. Capital. 


Sect. 15. And firſt, of thoſe not Capital, whereof there were antiently Fleta, Lib. 1. 
ſeveral Kinds, as Appeals de pace, de plagis, and de Impriſonamento, as well chap. 41. 
as Appeals of Mayhem; but the former of theſe having been out of Uſe, on P . 
and turned to Actions of Treſpaſs, for theſe many hundred Years, I ſhall 4 lt. (82. 
only conſider the Nature of an Appeal of Mayhem ; for the better Under- ! 1% 126 b. 


ſtanding whereof I ſhall endeavour to ſhew, 


1. Of what Maybems it lies. | Ez 

2. What ought to be the Form of the Writ, Bill and Declaration. 
3. What Defence may be made by the Appellee. 1 

4. How the Mayhem. ſhall be tried, and where the Trial ſhall be 


peremptory. 


Seck. 16. As to the firſt Point, via. Of what Mayhems an Appeal 
lies; I ſhall take it for granted, That notwithſtanding every * Hurt what- fg. "2x 
ſoever done to a Man's Body, whereby he is leſs able in Fighting, may Ch. 44. 
perhaps, properly enough, in a large Senſe, be called a Maybem, and 
* will certainly ſubject the , Perſon who occaſioned it to the Payment « Jo. 203. 
Vor. II. Sf of Hob. 134; 
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of Damages in an Action of Treſpaſs by the Party prieved, whether it 
were malicious, or happened through Accident or Miſadventyre ; yet 
*13H.7, a an Appeal of Mayhem cannot be maintained for any ſuch Hurt, unleg 
14. Pl. 5. it were accompanied with ſome evil Intention in the Perſon who cauſed 
it; for ſurely the Law, in requiring that the Word Felony be made uſe 
of in every ſuch Appeal, (as will be more fully ſhewn under the next 
Point) cannot imply leſs than that the Fact muſt be attended with ſome 
odious Circumſtances, Yet it ſeems clear, That if a Man ftriking an an- 
other with ſuch an evil Intent, as would ſubject him to an Appeal of Mav- 
hem, if the Perſon ſtruck at ſhould be maimed, ſhall happen to miſs him, 
b Bro, Ap- and ſtrike a third Perfan, and maim him, he is liable“ to an Appeal of 
peal, 157- Mayhem at his Suit, whether he had any Kind of III Will againſt him 


13 H. 7. 14. 


1. Seck. 41. As to the ſecond Point, vis. What ought to be the Form of the Writ, 
Bill and Declaration; I ſhall only take Notice in this Place, © 


ſuch Writ, Bill and Declaration, that it can be ſupplied by no other Word 
of the like Senſe, nor by any Circumlocution whatſoever, 
, Sac. 18. Secondly, That in every ſuch Writ, Bill or Declaration, the 
Bo Appel. Maybem muſt * be laid to have been done felonice, and yet the Defendant 
72, 86, 143. is not at this Day ſubject to the Loſs of Member from ſuch an Appeal, as 
_ 4 anciently he was, in which Reſpect the Law ſeems to have required the 
1 be ries Ule of the Word felonice. | Ter 
Pulton 17. a2. SefF, 19. Thirdly, f That it is in the Election of the Plaintiff to de» 
4 _ 16. clare againſt him who actually gave the Wound, as the principal Offender, 
Fitz. Tref. and againſt thoſe who abetted him, as Acceſſaries; or elſe to declare againſt 
2 199. them all as Principals. | ; 
8 Se. 20. Fourthly, That if a Man bring a Writ of Appeal of Mayhem, 
S. P. C 44. and count of Battery, he abates the Writ, becauſe the Writ ſuppoles no 


nn © a Battery, and therefore is not purſued by ſuch a Declaration as it ought to 
Bro. Appeal, be. But for other Particulars relating to the Form of Appeals, 1 ſhall 
60, 154 refer the Reader to the Books of Entries. 5 
hog TO. Seck. 21. As to the third Point, v/z. What Defence may be made by 
Cokes En- the Appellee ; being able to find little or nothing Particular concerning 
Rade Fa. Pleas in Abatement by ſuch an Appellee, I ſhall refer the Reader for that 
tries 45, 46, Matter, to what is ſaid concerning Pleas in Abatement of Appeals in gene- 
ral, in the latter Part of this Chapter, and only take. Notice in this Place 


of the following Particulars, 


1. Where a Recovery in another Action may be pleaded in Bar o fan 
Appeal of Mayhem. N 
2. Where and in What Manner ſon Aſault demeſus, and other Matters 
of the like Nature may be ſo pleaded. „„ . 
3. Whether an Arbitrament, or an Accord with Satisfaction, may be 
ſo pleaded. EL? 
4. What Kind of Releaſe may be ſo pleaded, 
5. Where a Nonſuit in a former Action. 
1 afl. 295,8. 6. That“ an Appellee cannot wage his Law. 
Vide 48 Ed. | 


Sec. 22. As to the firſt of theſe Particulars, viz. Where a Reco- 


very in another Action may be pleaded in Bar of an Appeal of W 
| 3 3 


3. 6. 
Fitz. Ley, 367 


- 


Chap. 23. Of Appeal. 159 
It ſeems clear, That notwithſtanding a Recovery ® in an Appeal of May- * 22 AT. pl. 
hem cannot be pleaded in Bar of an Action of Treſpaſs for the Battery . 8 
with which the Maybem was accompanied, becauſe * in ſuch an Appeal 110, 182. 
the Mayhem only is conſidered diſtin& from the Battery; yet © a Reco- 23 5 
very in an Action of Treſpaſs, for an Aſſault, Battery and Wounding, 1 a. 
may be pleaded in Bar of an Appeal of Mayhem, appearing by proper Peal, 60. 
| Averments to be brought for the fame Treſpaſs ; for It ſhall be intended 1 {con 43. 
that the Jury in giving Damages for the Wounding, included the Maim, 319. 
and no Man ſhall be liable to double Vexation for one and the ſame 4* A pl. 3. 
Thing; yet“ in ſuch a Caſe if the Appellee ſhall make it appear, by a 41,Leov. 
ſpecial Replication, that the Maim hath been occafioned fince the Verdict 31% 3. 
in the Action of Treſpaſs, by ſome ſubſequent Mortification, Dryneſs or | 
Shrinking of the Part, by Reaſon of the Wound, perhaps he may avoid 
ſuch Plea by ſuch ſpecial Matter; but the Court will not intend it unleſs. 
it be ſpecially ſhewn. | | 

Sef. 23. As to the ſecond Particular viz, Where, and in what Man- 
ner ſon Aſſault Demeſne, and other Matters of the like Nature, may be 
pleaded in Bar of an Appeal of Mayhem; It ſeems clear, that it is a 


good Plea in Bar of ſuch an Appeal, That the Plaintiff firſt aſſaulted * 2 Rel. Ab. 
the Defendant, and would have beaten and killed him, unleſs he had 22 = 


* 


z 


defended himſelf againſt him, Cc. Or that * the Plaintiff firſt aſſaulted f 2 RA. Abr. 
the Defendant, who fled from Place to Place, till he was reduced to a hp pages; 
Neceffity of fighting, Cc. And in ſome Books ; it ſeems to be holden ks - hep 
in general, That % Afault Demeſne may be pleaded in Bar of any ſuch See B. 1. Ch. 
Appeal without any ſuch ſpecial Circumſtances in Favour of the Defen- 5 $3 
dant: Yet how far a trifling Aſſault may juſtify a grievous Mayhem, as pl. 4. 
the Cutting off of a Leg or Hand, &c. unleſs it happened accidentally 4: Aff. pl. zr. 
in the Scuffle, without any barbarous Intention, may well deſerve to be 1 Sn 
confidered, However h it ſeems clear, That if the Maim in the Declara- 1 Keb. 921. 
tion be laid in A. and the Defendant juſtify the ſame Maim, by Reaſon ' 3 
of an Aſſault made upon him by the Plaintiff in B. he needs not tra- Kg" 
verſe the Maiming of the Plaintiff in A. or in any other Place, for it is Bro. Traverle, 
apparent, that the ſame Maim could not be given but in one and the ſame 73. 
Place, and therefore being juſtified in any one Place it is well an- 
ſwered. Alſo it ſeems i clear, That a Man cannot juſtify the Maiming 12 Rol. Abe. 
another in Defence of his Poſſeſſions, but only in the Defence of bis 548. P. 5- 
Perſon. Alſo it is certain, * That a Defendant cannot give in Evidence ; FR. 
on the general Iflue, that the Plaintiff firſt aſſaulted him, but muſt ſpe- 283. 

cially plead it. ; 2 Inſt. 316: 
Sec. 24. As to the third Particular, vg. Where an Arbitrament, or 
Accord with Satisfaction, may be pleaded in Bar of an Appeal of Mayhem ; 
it clearly ſeems to be admitted in the Pleadings, in ſome Books, and is 1,.xx 6. 4g. 
ſaid n to have been adjudged in a Roll, not printed, That notwithſtanding b. 30. 
every ſuch Appeal muſt ſuppoſe the Fact to have been done feloniouſly, avg 5 4h 
yet inaſmuch as at this Day it ſubjects not the Appellee to the Loſs of gz 
Member, but only to Damages, &c. as an Action of Treſpaſs doth, it 6 Cg. 44- 2. 
may be well barred either by Arbitrament, or an Accord with Satisfaction“ * 
executed. 0 2 8 

Sect. 2 5. As to the fourth Particular, viz. What kind of Releaſe 
may be pleaded in Bar of an Appeal of Mayhem ; there can be no 
Doubt, but that a Releaſe of all Manner of Appeals,“ or a Releaſe of, Lit ged. 
all Manner of Actions, or a Releaſe of all Manner of Demands, * might Fot. 
always be pleaded in Bar of (ſuch an Appeal; and that a Releaſe of all : 3 

Manner 
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1 Inſt. 288. Manner of Actions perſonal may alfo be pleaded in Bar of it at this Day, 
biedcauſe the Appellant ſhall recover in it nothing but Damages; but while it 
ſubjected the Appellee to the Loſs of Member, it ſeems queſtionable, whe- 
1 Inſt. 288. ther it could be barred by a Releaſe of Actions perſona], becauſe it ſeems 
to have been then eſteemed an Action of a higher Nature, and not pro- 

perly to come under the Notion of a perſonal Action. 


Fee,. 26. As to the fifth Particular, viz. Where a Nonſuit in a for- 
A1 mer Action may be pleaded in Bar of an Appeal of Mayhem ; It ſeems 
b-43 Aff. pl. clear, That a Nonſuit in any ſuch Appeal, after the Plaintiff hath ap- 
39. peared to it, may be pleaded in Bar of any other, Alſo © it ſeems to have 
4 bx pl. . been adjudged, That it may alſo be pleaded: in Bar of an Action of Treſ- 
Fink, Caron. . paſs brought for the ſame Maim, and alſo for the Battery with which it 
214. J. Was accompanied; yet howſoever the Law may ftand in Relation to this 
« 43 Aff Pl. Matter; if ſuch Action be brought for the Battery only, without mention- 
35, Appeal, ing the Mayhem, I ſee not how it can be barred by ſuch a Nonſuit, be- 
138. cauſe it is generally holden, That in an Appeal of Maybem no Conſidera- 
: Bro. Ap- tion *-can be had of the Battery, but only of the Mayhem; and if ſo, it 
peal, 60. ſeems ſtrange, that a Nonſuit in ſuch an Appeal ſhould bar an Action of 
Fitz, _— a different Nature, brought for a Matter which the Appeal had nothing 
7 — to do with. However * it ſeems clear, That a Nonſuit in an Action of Tref. 
Sect. 22. aſs is no Bar of an Appeal of Mayhem. Alſo I take it for granted, 
Bro. AP- That a Nonſuit in an Appeal of Mayhem, before the Plaintiff hath ap- 
E d it, is not fa Bar of any other Appeal er Act 

Fitz Ley 36. peared to it, is n ny Ppeal ion, becauſe 
1 Inſt, 139 the Writ, for what appears to the contrary, might be purchaſed by a 


Stranger, in the Name of the Plaintiff, | | 
Seft. 27. As to the fourth Point, vis. How the Mayhem ſhall be tried, 


l and where the Trial ſhall be peremptory; There is nos Doubt but that 
pl bo if the Defendant put it in Iſſue whether the Plaintiff were maimed or not, 
2 Rol. r. 


578. Letter F. and pray that the Part which was hurt be viewed by the Court, in Order 
to have it adjudged on ſuch View, whether there be any Mayhem or not, 
the Court may take a View of the Part and on ſuch View, determire 

v9 Aff pl. 5. the Matter; or if there remain a Doubt upon the View, may h award 

* . 46, Writ to the Sheriff to return ſome able Phyſicians and Surgeons, for 

16 3 the better Information of the Court. But it ſeems, that the Court can- 

pl. 5 not proceed to ſuch a Trial by their View, unleſs the Defendant pray it: 

4 „And in ſuch Caſe it ſeems, That they are not bound to try it in ſuch 

21 H.7.33- Manner, but may order a Trial by a Jury, at which it is ſaid, & That they 

pl . J 40. may, if they think fit, order that the Jury (hall have a View of the 

pl. 58. Wound: And becauſe the Court has ſuch a Diſcretionary Power in Rela- 

41 Aff. pl. 27. tion to ſuch View, it hath been reſolved, that the Plaintiff in the Ap- 

gy TE peal muſt appear in proper Perſon, and not by Attorney, becauſe that 


Vide 21 H. 7. would put the View out of the Power of the Court, And it ſeems to 

3377 PE 30 be agreed, ® That an Adjudication made upon ſuch View is peremptory 
2 Inſt. 313. | | 

=6 H. 7. 1. and concluſive to each Party, 

pl. 1. | Se. 28, It ſeems to be holden, That the Defendant, in an Appeal 

of Maim, may in ſome Caſes wage Battle ; but I find no Inſtance in 


pl. zor - ; which Battle hath been actually waged in ſuch an Appeal, 
Secondly, of Capital Appeals there are two Kinds, 


1, Of Treaſon, 
2, Of Felony. 
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Sec. 29. And firſt of Appeals of Treaſon, which, as it is ſaid, 
. might be ſued anciently not only before the Parliament, but alſo before a 3 Inſt. 132, 
other Courts of Common Law, as well as before the Conſtable and Bact. 118, 
Marſhal, and were determinahle by Battel, Verdict or otherwiſe, ac- Plete Lib. 1. 
cording to the Courſe of the ſeveral Courts before which they were com- Ch. 21. 
menced. But it is certain, that ſuch Appeals before the Parliament, are 1 7 
taken away by 1. H. 4. 14. ſet forth more at large in the fourteenth Section 255 
of this Chapter. But I do not ſee any Reaſon why Appeals of Trea- Bro. Appeal, 
ſon, done in the Realm, before other. Courts of Common Law, which * H.P.C 
had before Juriſdiction thereof, ſhould be conſtrued to be taken away 349. | 
by that Statute, which by ordaining, That Appeal, of Things done within 75 Ke. 
the Realm, ſhall be tried and determined -by the good Laws of the Realm, 
cannot be intended to reſtrain any Appeal determinable wholly by thoſe 
Laws, as all the Appeals before the Courts of Common Law ſeem 
always to have been. However, ſince there has been no Inſtance of 
any ſuch Appeal, before any Court of Common Law, either ſince the 
making of the ſaid Statute, nor for many Years before, the Law relatin 
to ſuch Appeals ſeems wholly obſolete at this Day. [57] But as for 8 
S appeals b before the Conſtable and Marſhal, of Treaſons done out of the H. P. C. Bo. 
Realm, it ſeems clear, that the Law in Relation to them is ſtill in ſeems contra- 
Force, as it always hath been; for the ſaid Statute of 1 H. 4. 14. by or- 7 
daining, That Appeals of Things done out of the Realm, ſhall be tried and 
determined before the Conſtable and Marſhal, ſeems clear! y rather to affirm 
than weaken their Juriſdiction in Relation to ſuch Treaſons. Alſo it hath 
been adjudged, that the Statutes which ordain, That Treaſons done out 
of the Realm ſhall be tried in the King's Bench, Cc. do not take away 
the Juriſdiction of the Conſtable and Marthal, in Ralation to Appeals of 
ſuch Treaſons; as hath been more fully ſhewn Chap. 4. Sect. 10. And p,gorty'; 
agreeable hereto, an Appeal of Treaſon, ſuppoſed to have been commit- Colle. Part 
ted beyond Sea, was actually commenced in the ſeventh Vear of the f, Vel tr. 
Reign of King Charles the Firſt, by Donald Lord Rea, againſt David mag 55 
 Ramſe ey, Eſq; before the Conſtable and Marſhal, who, for want of ſuffi- 
cient Proof to clear the Truth of the Accuſation, actually awarded, That 
a Duel ſhould be fought between the ſaid Appellant and AION. for the 


final Determination of the Matter, 


Of Appeals of F e chere are four deset Kinds 


1. Of Death. 
2, Of Larceny, 
3. Of Rape. 
4. Of Arſon. 


But before I examine the Nature of each of theſe in Particular, I ſhall 
premiſe ſome Things in general concerning what Perſons are capable of 


bringing them ; as, 
b Moor 46t, 


Sec. 30. Firſt, That * the Infancy, Old Age, or other Imbecillity of . 8 * 


the Plaintiff is no good Objection againſt his bringing an Appeal, though 184 


it take from the Defendant the Benefit of waging Battle, and in that Kells, 1204 
| 60 


Reſpect put him in a worſe Condition than he would be in, "If the Appeal 1 
were brought by a Perſon capable of fighting; for inaſmuch as the De- see the Books 


fendant has proper Means tor bis Acquittal, by putting himſelf upon 13 


Vo. II. | 1 eee 
41 Ail. pl. 14 


162 0f Abb. w 


2% H. . Trial by his Country, and the Imbecillity of the Plaintiff is wholly 
ir pl.25 owing to the Act of God, and no ways leſſens the Injury complained of 


N. 6e. 8 by him, it is not reaſonable he ſhould ſuffer any Diſadvantage from it. And 


S P. C. D. agreeably hereto it ſeems to have been ſettled, 2 of late Times, contrary to 
du es. the numerous Authorities in the Old Books, That the Parol ſhall not 
mith and 5 5 a HL - . — 8 
Bowen. demur in an Appeal for the Nonage of the Plaintiff, Yet it is certain, * 
Mich. 7 An- That an Infant moſt proſecute ſach Suit by a Guardian; and it is ſaid, 
ne. 4 That he ſhall be nonſuited for the Non-appearance of ſuch Guardian, 


2 Inſt. 320. 


b 32 Aff pl.8. upon Demand, at any Day whereon he is demandable, notwithſtanding an 
Dyer 137- Allegation that he was not able to come by Reaſon of Sickneſs, or other 
9 . 94. ſuch like Excuſe, And there © is a Caſe wherein the court refuſed to in- 
large the Day of ſuch Guardian's Appearance upon a Surmiſe of his Sick- 


P . 
2 E40. Fe eſs, But notwithſtanding the Guardian be fo neceſſary in the Proſecu- 


Ed. 4. 2. 1 
2 5 tion of ſuch a Suit, yet if the Infant come into Court, and ſay he will 
Bro. Appeal, relinquiſh it, and yet the Guardian will proſecute it; the Court may, 


116. f in Diſcretion, diſcharge fuch Guardian, and aſſign another, for it is not 


Fitz, Age 57, | gs 3 . ; R 
8 reaſonable that an Infant be bound to continue a Suit againſt his Will, 


Js 
1 AT 4 4 which demands nothing but Revenge, and will be chargeable to him. 
pl. 2. Seck. 31, Secondly, *® That a Woman may ſue any other Appeal ex- 
21 Ed. 3.23. cept that of the Death of an Anceſtor ; for that the Statute of Magna 


13 s. Charta, 34, which ordains, That no Man ſhall be impriſoned on the Appeal 


1 pl. 25. of a Woman, for the Death of any one but her own Husband, reſtrains not 


2 = any other Appeal whatſoever, —_ 
© Noy 88. Seck. 32. Thirdly, That an Ideot, or Perſon born Deaf and Dumb, 
Laich. 173. or one attainted i of Treaſon or Felony, or but out-lawed & in a Perſonal 
3 Abr. Action (ſo long as ſuch Attainder or Outlawry continues in force) cannot 
Style 456. bripg any Appeal whatſoever, | 

Ide „ 


_ Lit. And now I am more particularly to conſider the Nature of an Appeal of 


. b Death in particular, for the better Underſtanding whereof, I (hall examine 


236 bd... 
kü Cen. the following Pointe, | 

357+ . Y | 

„ . c. % 1, Within what Time, it muſt be brought. 
H. P. C. 184. 2. In what County, | 
H. P. C. 3. By whom. 

183. | | 


Dk 5 Sect. 33. As to the firſt Point, viz. Within what Time an Appeal 


111 Aff. pl. of Death muſt be brought, it is enacted by the Statute of Glouceſter, Ch. g. 


2 Af. pl. That an Appeal, (which from the Purport of the whole Statute hath been 
25. conſtrued ! to be meant only of an Appeal of Death) Hall fland in Efef, 


Bro. Appeal, 4 ſhall not be abated for Default of freſh Suit, if the Party fhall ſue within 


Fits . the Year ® and the Day after the Deed done. And it hath been holden, * 


Ty, 13 p That the Computation of ſuch Year and Day is to be made from the 
**. x Time of the Wound which occa ſioned the Death, and not from the 
Infra Set. Time of the Death; and this Opinion feems ſomewhat to be favoured 
* Ap. by the Letter of the Statute, which is That the Party ſhall ſue within 
i. the Year and Day after the Deed done, but no Deed is done at the 
22 Ed. 4-39: Time of the Death, but at the Time of the Wound; yet the contrary 
13 p. C. 63. Opinion is ſettled e to be Law, and is certainly moſt agreeable to the 
Letter A. Intent of the Statute, the plain Import whereof feems to be, That the 


0 4 Co. 4 b. Appellant ſhall not be adjudged to have made Default of freſh Suit, 


J — ra unleſs he have been negligent a Year and Day ; but negligent he covld 
7 H. H. b. C- not 


427. 
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not be as to the bringing an Appeal before the Party was actually dead, 

becauſe till then no Appeal lay. And agreeably hereto it ſeems alſo to be 

ſettled, 2 That if a Perſon become Acceſſary after the Death, by receiv- * 26 AM. pl. 
ing the Offender, an Appeal hes againſt him at any Time within the 1 
Year and Day after ſuch Receipt, becauſe till then the Appellant could 5. P. C863. 
not poſſibly be guilty of any Negligence as to the Bringing of an Appeal Letter'B. 
againſt the Receiver. Alſo if an Appeal had been abated by the Demiſe * 
of the King, before 1 Ed. 6. Ch. 7. (by which this Miſchief is provided 

againſt) it ſeems * clear, That the Appellant might have ſued a Re-at- w 2 H. 7. 10. 
tachment againſt the Appellee, within the Year and Day after ſuch pl. 5: 


a i x Bro, 
Demiſe, for that he was in no Default, and otherwiſe would have been 72 "_ 


without Remedy, 10 Ed. 4. 13. 
Sect. 34. It ſeems, That the Year and Day in any of the Cafes above- Tg "FOO 
mentioned, are to be computed from the Beginning of the Day, on which tachment, f. 
the Death, or Receipt, &c. happened, and not from the preciſe Minute, 7 Co. 39. 
or Hour, becauſe regularly the Law makes no Fraction of a Day; and 
therefore © if the Party dye at any Time the firſt Day of January, the « Vide 5Co. 1. 
| Year ſhall end the firſt Day of January following, Co. Lit. 130: 
Sect. 35. As to the ſecond Point, vis, In what County an Appeal 2 5 
of Death muſt be brought; I ſhall take it for granted, That it is a 3 Inſt. 53. 
local!“ Action, and conſequently cannot be brought in a foreign County, rg ** 3. 
But if a Perſon happen to dye in one County of a Wound received in S. F. &. 63. 
another, it is ſaid, That the Appellant had, by the Common Law, his P. 
Election to bring his Appeal in either County, and that in every ſuch on _ | 
Caſe the Trial ought * to be at the Bar, and by a Jury returned s from the Dyer 18. 
Body of each of thoſe Counties. But ſince the making of 2 & 3 Ed. 6. A 
24. by which it is enacted, That in ſuch Caſes, the Party to whom Appeal 163. * 
of Murder ſhall be given by the Law, may commence, take, and ſue Appeal of 3 H. 7. 12. 
Murder in the ſame County where the Perſon feloniouſiy ſtricken, or poi ſoned, * 15 
ſhall dye, &c. I take it for granted, That ſuch an Appeal in the Ccunty pi. a 


wherein the Party died, may be tried by a Jury of ſuch County without Fitz, Coron. 


the Joinder of any other. gms 
| Te amble of 2 & 

I ſhall not in this Place examine in what County Acceſſaries to Mur- 3 neg $ Pom 

A © 


der are to be appealed or tried, but ſhall refer the Conſideration thereof H: 
to the Chapter concerning the Arraignment of the Principal and Ac- f Hy. 46, 


ceſſary. | 16 4 +; 1 
8 | | pl. 4. 
As to the third Point, viz. By whom an Appeal of Death is to be brought; Finch 40, 
I ſhall endeavour to ſhew, Bo. uk 1 
1. Where it may be brought by a Wife. 
2. Where by an Heir. 
| 5 1 Vide infra 
1. As to an Appeal by a Wife, the following Particulars ſeem moſt 2 
| obſervable. « + Lak. 68. 
28 Ed. 3. 91. 


Sect. 36. Firſt, She muft be able to prove, not only that ſhe was - Fa 3.15. 
wholly Innocent herſelf of the Death complained of, but alſo that ſhe 27 Al. pl. 3. 
was the lawful Wife of the Deceaſed, at the Time of his Death; for it h! id be 
ſeems to be clearly ſettled, > That N*ungues accouple in loial matrimonie is a 8. P. c. 59. 
good Plea in ſuch an Appeal, and triable by the Biſhop's Certificate, 1 fg. 


who, if the Marriage were unlawful, by Reaſen of a Precontract, or , Inf. 33. b. 
| Conſan- | 
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„ Conſanguinity, or otherwiſe, ought to certify againſt the Appellant, 
Nt: Alſo it is laid down as a Rule in the Old Books, * That a Wife may 
Fleta Lib. 1. have an Appeal of the Death of her Husband inter brachia ſua nterfefi 
cap. 35. & non aliter, By which Words, inter brachia ſua, according to Sir EA. 
hi A Coke, d it is to be underſtood, That the deceaſed had the Wife law- 
b 2 Inſt. 68, fully in Poſſeſſion at his Death; and if this be the Meaning of them, thus 
much at leaſt ſeems to follow, That if the Husband were divorced from 
4 27 Al. pl. the Wife at his Death, though by a voidable Sentence, ſhe cannot main- 
41. | tain an Appeal. Vet it is generally holden, That a Wife who hath eloped 
55 8 57 from her Husband may have an Appeal of his Death, as ſhall be more 
es, Appeal, fully ſhewn in the next Section. And Sftaunford © ſeems to underſtand the 
131, Import of the Expreſſion abovementioned to be this, That the Wife ought 
N to have had the Deceaſed in her View, and to have been preſent at his 
= J. Ci. Death, which is moſt certainly not neceſſary at this Day. But finding lit- 
= 17 85 tle more ſaid concerning this Matter in any other Modern Book, I ſhall 

8 P. C. 59. leave the farther Conſideration thereof to others, | 
e Bro, Ap- Sef. 37. Secondly, In ſome Caſes a Woman may have an Appeal of 
FRI the Death of her Husband, where ſhe cannot claim Dower of his Lands; 
peal, 17. as where the Husband was attainted “ of High Treaſon at the Time of 
. _ N his Death; for after the Attainder he was ſtill her Husband as much as be- 
Conte, fore, and * it is the Loſs of her Husband which is the Cauſe of the Appeal, 
2 Inſt. 317. Alſo where a Woman elopes from her Hnsband, it is ſaid, that ſhe 
r H. P. C. may have an Appeal * of his Death, though not a Writ of Dower ; 
8. P. C. 59. for by the Common Law ſhe might have had both; and the Statute of 
Letter . Meſtminſter 2. Ch. 34. which takes from her the latter, leaves the other 
20 H. 6.43. b. as before. | | 


Bro. Appeal, Sec. 38. Thirdly, If fuch Appellant take another Husband either 
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2 H. 7. 10. bably be argued, That the Court may award Execution againſt him, either 
88 ex Officio, or at leaſt at the Demand of the King; for otherwiſe he 
8 H. 4+ 22. 0 . 0 8 

pl. 7. would fave his Life by Reaſon of the Attainder by which he is adjudged 


Fitz. Scire to loſe it, 
facias, 41. 


yes before, or pending the Appeal, ſhe puts? an End to it for ever ; for 
| 1 being given her only from a Regard to her Widowheod, it cannot but 
| Bro. Appeal, ceaſe when that determines, and being -once barred, it is barred for ever, 
. e And on this ground it ſeems alſo to be certain, ® That if ſhe marry 
= 73. b. after Judgment in Appeal, ſhe cannot pray Execution. However it 
in ee ſees clear, That in ſuch a Caſe the Appellee ſhall not * be diſcharged 
. x without the King's Pardon : But I do not find it ſettled * what ought 
i i Bro. Ap-. to be done with the Appellee in ſuch a Caſe. But thus much ſeems to 
4x 3 „ be certain, That the King cannot proceed againſt him by way of In- 
* 210. dictment, becauſe he is attainted already; and therefore it may pro- 
I 
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N N 38 H. 6. 13. . | | . 3 

pl. 26. „ Secondly, As to the Appeal of Death by an Heir, the following particulars 
A SEEN ſeem moſt remarkable. | 

i J Letter A. | 

3 


g 8 Sect. 39. Firſt, If the deceaſed had a Wife at the Time of his Death, 
SR. and ſuch Wife were wholly innocent of it, ſhe ! only, and not the 


IKeilw. 120. Heir, hath a Right to the Appeal; and whether ſhe bring one, or 


—— InY 


— IFN, oo 
— A, 
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F pl 4.7 181. wholly neglect it, and though ſhe dye or marry within the Year and Day, 

4 182 the Heir cannot bring an Appeal; ard the Reaſon hereof, according to 

| SEC ook Keilway, ® is this, That the Appeal being once out of the Blood, ſhall 
2 deb | 


m Keilw. 120. 2 not 
pl. 65. | | | 
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not return to it again : Yet a if the Wife herſelf had a Share in the = Cro. Car, 


- 


Guilt, the Heir may have an Appeal againſt her, But if the Petit Trea- 5 832. 
ſon be pardoned by the Parliament, it ſeems, * That the Heir can bring a Ed. .. 
no Appeal; fer he cannot bring it for the Murder only, becauſe the Petit Pl 33 
Treaſon includes in it Murder and more, and being the greater Offence % Oon. 
1 the leſs, and therefore the Pardon of it ſeems to pardon the Mur- HP. C. 18r, 
der allo, | x 182, 

Sect, 40. Secondly, Every ſuch Appellant muſt be Heir * general to ins 
the deceaſed, by the Courſe of the Common Law, unleſs * the Heir ge- 1 Leon. 326, 
neral had himſelf a Share in the Guilt, in which Caſe the next Heir ſhall 1 
have an Appeal againſt him, But a Father cannot * have an Appeal of the Fitz. Coton. 
Death of his Son, becanſe he cannot be his Heir. Neither f can any one 32*: 
bring an Appeal of the Death of a Perſon attainted of Treaſon or Felony, by Ar 
except his Wife, becauſe he can have no Heir. Neither ſhall a ſpecial 27 Aff. pl. 25. 
Heir, by the Cuſtom of Borough Engliſh, or otherwiſe, have an Ap- p. Y 
= of the Death of his : Anceſtor, becauſe he is 'not his next general Phang 4 

cir; and yet he is inheritable to ſuch of his Lands to which the Cuſtom 8. F. C. 60. 
extends, Sc. And for the like Reaſon, if the deceaſed, at the Time of © Pie 3 


lony, neither b of them can have an Appeal; not the Elder, becauſe of the * R 
Attainder; not the Vounger, becauſe he cannot be Heir to his Father while oY . 


to ſome Purpoſes, is yet in Truth alive, and capable of forfeiting all the f 
Privileges belonging to the Heir, though not of taking Benefit from any Nr. C. 182. 
b g. P. C. ho. 


of them. But notwithſtanding a younger Son cannot bring an Appeal of : 
the Death of the Father, while there is an Elder Son of the ſame Father ris a. 
living ; yet if the eldeſt Son be by one enter, and the Middle and Younger 13.2. 

Son by another, and the Middle Sr be killed, the Youngeſt only ſhall AA * 
have an Appeal of his Death, becauſe he only is his Heir, as being of Me. Mw 
the whole Blood with him ; And therefore, i it is no good Plea to an But Fitz. 
Appeal for the Death of a Brother, That the Appellant has F. S. an 2 ef 
Elder Brother living, without ſhewing, that J. S. was of the whole Blood ry. f 


to the deceaſed. 17 E. 4. 15. 


Sees. 41. Thirdly, If an Appeal be once commenced by an Heir, kü, Corsa. 


who dies hanging the Suit, it ſeems to be agreed, * by almoſt all the Bro. Appeal, 


Books, That no other Heir can afterwards proceed in ſuch Appeal, or 8 C. 6 E. 


Commence a new one ; for that this is a Perſonal Action, given to the * 1H 4. 


Heir in Reſpect to his immediate Relation to the Perſon killed, at the 8 
Time of his Death, and like other Perſonal Actions, ſhall die with the ?, CET. 


Perſon. But ſome * have holden, That if the firſt Heir die within the pl. 14. 
Year and Day, without commencing an Appeal, the next Heir may . 
bring one. But this is made a Doubt by others, ® and the Generality " Bro. Appeal, 
of the Books ſeem to favour the contrary Opinion, as being more agree- 30, 88, 104, 
able to the Reaſon of the Caſe abovementioned, and the general Tenor of 1461.4 
the Law in Relation to Appeals, which, in no Caſe that I know of, pl. — E 
will ſuffer the Right of bringing one to be transferred from one to ano- 1 Appeal, 
ther; and therefore, as in Caſe “ where the deceaſed hath a Wife at the 11 H. 4.11.b. 
Time of his Death, who dies within the Year and Day, the Heir hath =s. p. c. 
no Right to an Appeal ; ſo if he have an Heir at his Death, in whom 59: C. 


the Right of the Appeal is veſted, and ſuch Heir die within the Year — — 
| n 20 H. 6. 


43. b. 11 H. 4. 12. a. H. P. C. 182. Bro. Appeal, 30, 88, 104, 141, 144. o© SupraSect. 39. 


Vor. II. 0-2 and 
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ES and Day, it ſeems, chat no other Heit ſhall have an Appeal. Yet it is 
FIG * bolden, by Sir Matthew Hale, and ſome others, That if the fiſt Heir 
a H. P. C 182. 172 a 


. 0. get Judgment in an Appeal of Death, and die, his Heir may ſue Execu- 
pl. why _ 100 But this is doubted of by Sir William Staundferd, ' and ſeems con. 


" B+. trary to many * of the old Books, and not eaſily reconcileable with the 
38 4 1 Reaſon of the Caſes abovementioned. But whether in this Caſe the Court 
pl. 26: | © may not award Exccution, either ex Officio, or at the Demand of the 
2. e King, may deſerve to be conſidered, for the Reaſons given Sed. 38, Allo if 
16 H. 7. 15. a Perlon who is killed have no Wife at the Time of his Death, and no Iſſue 
Pl 14. put Daughters, and all thoſe Daughters die within the Vear and Day, it 
x BH HER may reaſonably be argued, That the Heir Male may have an Appeal, be. 
Bro, Appeal, cauſe the Right of bringing one never veſted in any other before, But 


3 finding this Caſe in none of the Books, I ſhall leave it to be more fully 
ſeems con- conſideted by others. | 
trary. | Se. 42. Fourthly, Every ſuch Appellant muſt not only be Heir ge- 


' neral to the deceaſed, but alſo Heir Male; and this depends upon Magna 

-  Charta, Ch. 3 5. by which it is enacted, That no one ſhall be taken or im- 
priſoned on the Appeal of a Woman for the Death of any one but her own Huſ- 

| band, And the Judges ate ſo far bound to take Notice of this Statute, 

That if a Woman bring an Appeal of the Death of her Father, or of any 

e Fitz, Office other but her Husband, they ought * ex Officio, to abate the Writ, though 
de Court, 7. the Defendant take no Exception to it. But it is ſaid, * That by the Com- 
5 55 17 mon Law an Heir Female might have brought an Appeal of the Death of 
J Init, 68. her Anceſtor, as well as an Heir Male. And it * ſeems to be the better 
+ lo 25... Opinion at this Day, That the Heir Male of the deceaſed, who detives 
183. his Blood through a Female, may have an Appeal, as the Uncle being 
2 Inſt. 66. Heir on the Part of the Mother, or the Grandſon by a Daughter, &c, 
TR. Yen: et the Mother in the firſt Caſe, and the Daughter in the ſecond, 


. could have had no Appeal ; for inaſmuch as by the Common Law, ſuch 


1 Mother and Daughter had not only a Right to bring ſuch Appeal, but 
in a a alſo to have ſuch Right derived through them to others, it ſeems hard to 
quer- Cham- conſtrue the Statute by depriving them of the former to take from them 


23 the other alſo; eſpecially conſidering, That an Heir Male, who derives his 
Quzre 17 Ed. Blood through Females, ſeems no Way leſs worthy to bring an Appeal, 
1 3 5 1. than if he had derived it through Males ; and all Statutes whatſoever, which 
P. C8. are made in Abridgment of any Right of the Subject, ought to be ſti ictly 
B. C. conſtrued. 

my Sect. 43. Fifthly, In every ſuch Appeal, by one, as Heir to the de- 
> 21 E. 3. 23. ceaſed, it muſt ſpecially * appear by the Writ, or at leaſt by the Count, 


pl. 16. in what Manner he is ſo. 
45 Ed. z. 25. 8 


J. 36. 
7 Ar pl.25. And now I am come to an Appeal of Larceny ; for the better Under- 
P. C. 81. 


8. P. C ſtanding whereof I ſhall conſider, 


and 


Letter A. 
„ 8 
boat 1. By whom it may be brought, 


75 
H. p. C. 187. 2. Againſt whom. 
3. In what County. 


4. Within what Time. 5 
5. Where there ſhall be a Reſtitution of the Goods ſtoln. 


As to the firſt Point, viz. by whom an Appeal of Larceny may be brought; 
the following Particulars ſeem moſt remarkable. 


Sect. 44. 


Chap. 23. Of Appeal. 167 


Set. 44. Firſt, There is no Neceſſity that the Appellant have the 
abſolute Property of the Goods ftolen ; for it ſeems agiced, That a Carci- 


er, or even a Servant, a to whom Goods are delivered to be carried to Fitz. Coro. 
log. 


a certain Place, or Churchwardens * having Poſſeſſion of the Goods of a 1 
Church, or in general, any Perſon whatſoever, who is ſo far int ruſted SP. 2 6b. 
with the Goods of another as in Judgment of Law to have the Poſſeſ- b 11 H. 4 12. 
ſion, and not the bare Charge of them, may have an Appeal of Lar- „„ 
ceny againſt any one who ſhall ſteal them, for that they have a ſpe- 28, 29. 
cial Kind of Property in them againſt all Strangers: And it ſeems that 37 H.. 30,31. 
5 . 4 c 2 Ed. 4. 
they may either bring a ark Appeal as for their own Goods, or a 15. b. 
ſpecial © one for the Goods of FJ. S. in their Cuſtody, Alſo it is faid, 2 Rich. 3.22. 
That a Perſon who hath been robbed of his Goods, (till continues to TIES: io 
have ſo far the Poſſeſſion as well as the Property of them, that he may pl. * 7 
bring an Appeal of Larceny againſt any one who ſhall) ſteal them from 3 7. 18. 
the Robber, as ſhall be more fully ſhewn in the next Section. But it ©; 74 ts 


ſeems f clear, That no one can maintain ſuch an Appeal who has the 133 
ract. 10. Zo 


bare Charge of Goods without a Poſſeſſion, as a Butler or Cook, who r 


in my own Houle have the Charge of my Goods, for that in ſuch a See B. 1. Ch. 


Caſe the whole Poſſeſſion, as well as the abſolute Property, in the Judg- 33, 1 91 


ment of Law always continues in me. Alſo it is certain, That a Vil- 4 Kcilw. 70 
lein cannot 5 have an Appeal of Larceny againſt his Lords, for any of his pl. 7. 
Goods taken by the Lord, becauſe * the Lord by ſeizing them makes them ns, Lib. 
his own. But it is agreed, That a Villein may have an Appeal of Death a e 
or of Rape agaioſt his Lord. Alſo it ſeems clear at this * Day, That any 10. 
Tenant who is not a Villein, may have an Appeal of Larceny againſt his hg Dr 
Lord. | 55 d' Egliſe, 6. 
Sect. 45. Secondly, There is no Neceſſity that the Wrong for which Bro. Coton. 
ſuch an Appeal is brought, were immediately done to the Perſon of the n 
Appellant, for if a Servant be robbed of the Maſter's Goods in his Cuſto- 91. 


dy, the Maſter ! may bring the Appeal as well as the Servant; and in N N 


ſuch Caſe he who firſt commences it ſhall prevent * the other. Alſo if zz. Sect. ö. 

one be robbed of Goods wherein another is jointly intereſted with him, 3H. P. C. 184. 
and die, the Survivor * may bring an Appeal. Alſo if I be robbed by ay 8 
A, who afterwards is robbed of the ſame Goods by B. it is ſaid, That 17. 

I may have an Appeal of Larceny againſt B. becauſe 4. claiming no Pro- 8 Coron. 
perty, but taking the Goods merely as a Felon, had, in Judgment of Bro. Appeal, 
Law, neither any Property nor Poſſeſſion in them, but the ſame wholly 34. _ 
continued in me. But if the Goods had been taken from me by a Treſ- | = von. 
ſſer, under the Pretence of ſome Title, and ſuch Treſpaſſer had been 1 Lit. Sed. 


robbed of them, It ſeems that I could have no Appeal for them. Nei- 3% . 
ther can an Executor * bring an Appeal for a Larceny from the Teſtator, 2 8. P. 8. fg 


becauſe ſuch Larceny, at the Time when it was committed, was no In- Letter A. 
H. P. C. 184- 


jury to the Executor, but to the Teſtator only; and therefore the Appeal Hach i 
for it being a mere perſonal Action, and wholly veſted in the Teſtator, » H F. C 184. 


there is no Doubt but that it dies with him, as all other Actions for mere P. , 6r. 
| | itz. Coron. 


Torts do. 793 
| oH.P.C.184. 


8. P. C. 61. Fitz, Coron. 39, 79. 13 Ed. 4. 3. pl. 7. Keilw, 160, b. Bro. Appeal, 100, 4 H. 7. 5. b. See 


B. 1. Ch, 33. Sect. 9. 7 H. P. C. 184, 8. P. C. 60. F. 


Sed. 46. 
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Sect. 46. As to the ſecond Point, vig. Againſt whom an Appeal of 

Larceny may be brought; having incidentally ſhewn what is moſt con- 

fiderable relating to this Point under the former, I ſhall cnly take No- 

tice in this Place, That this, or other Appeal lies againſt an Infant, 

48. P. C. 62 . 245 well as againſt a Perſon of full Age, and againſt a Feme Covert, 

H. P. C185. * in the ſame Manner as if ſhe were ſole, without taking Notice of the 
b Bro. Coron. Husband. 

- 6 t the third Point, viz, In what County ſuch Appeal 

2. is to be brought ; there is no Doubt, but that, like all other © Appeals, 

2 "jt is a local Action, and muſt be brought in the County where the Fe- 

Vide Fits, | lony complained of was done, Yet if one rob me in the County of A. 

Coron. 17, and afterwards carry my Goods into the County of B. I have my E- 

„Supra Set. 1, tion * either to bring an Appeal of Robbery in the County of A. or 

11 H. 4. 93. an Appeal of Larceny in the County of B. becauſe the Poſſeſſion as 

pl 53: well as Property of the Goods continued in me, in Judgment of Law, 


Fitz. Coron. 


437. after the Robbery; and therefore, in what Place ſoever the Robber keeps 
Bro. Appeal, them from me, he feloniouſly injures me in the Poſſeſſion as well as Pro- 
33. erty of them, and conſequently may properly enough be ſaid to ſteal 
Dy. 38, 39» P y q * 
o. them from me. Yet he ſhall be appealed for the Robbery in the firſt 
4% H. 4. 43. County only, © for there only he was guilty of a Taking from the Perſon, 
33 pl. without which there can be no Robbery, Alſo * if one take me from 
56, 40. pl. 66. the County of A. into the County of B. and there rob me, he ſhall be 
1 appealed for the Robbery in the County of B. only, for he was guilty 
26AM, gov) only of a Treſpaſs in the County of A. But * if one bring my Good, 
3 Kade into the County of B. by Reaſon of a Menace in the County of A. it 
5 1 10 queſtioned which is the proper County for the Bringing of the 
Fitz. Afiſe, Appeal. 1 . 
446. Seck. 48. As to the fourth Point, viz. Within what Time an Ap- 
= _—_ peal of e is to be brought; it ſeems to be agreed! at this Io. 
B. . Ch. 33. That it may be ſued at any Time, as well after as within the Year and 
> 184. Day, if the Plaintiff have made freſh Suit; for that the Statute of Gloce- 
© Co. 2. 5 ſter, Chap. 9. which requires, That an Appeal be brought within the Year 
Contra, 8 and Day, hath been conſtrued * to intend no other Appeal but that of 
8 Death; and the Common Law ſeems to have limited no certain Time for 
Letter F, the Bringing of an Appeal, but to have ſuffered it to be brought at any 
Infra _— Time by one who had made freſh Suit ; the Nature whereof ſhall be more 
—_ * fully conſidered in the fiftieth Section. But it ſeems, That one who has 
H. P. C. 185. been guilty of a groſs Neglect in purſuing the Offender, may be barred of 
| 3 ſuch an Appeal, as well within the Vear and Day as after; for that the 
165. D. Common Law ſeems * in all Appeals to have required, that the Appellant 


Bro. Appeal, ſhould have made freſh Suit; and the ſaid Statute of Gloceſter, which 
H. 44. takes away the Neceſſity of it in Appeals of Death brought within the 


pl. 9. Year and Day, extends not to other Apeals. 
Contra, 


7 * See. 49. As to the fifth Point, viz. In what Caſes there ſhall be a 
T n 5 "Reſtitution of the Goods ſtolen; I ſhall premiſe, That until ! fach Goods 
are ſeiſed to the Uſe of the King, or of ſome other Perſon claiming them 
121 Ed. . under the Crown as being Waifs, or the Goods of a Felon, &c. the right- 
16.pl.7- ful Owner, without any freſh Suit or Appeal, may ſeize them where-ever 
Fitz. Efray,2+ he finds them; but they ſhall not be reſtored to them after ſuch Seizure by 
PC 18h. others, without bringing his Appeal, &c. And for the better Underſtand- 
5 Co. 109. ing in what Caſes a Reſtitution of the Goods ſo ſeized ſhall be awarded 


= r. O on ſuch an Appeal, I ſhall examine the following Particulars. 


2 | I. Whether 


. Whether it neceſſarily require a freſh Suit, 
2 What ſhall be eſteemed a freſh Suit. 
. By whom, and in what Manner, ſuch freſh Suit tall be inquired 
and adjudged. 
How far the Appeal muſt be proſecuted. 
Whether the Appellant's Title to ſach Reſtitution ſhall be vtefcrred 
do any ſubſequent Title claimed in the Goods, 
"5" Whether there ſhall be ſuch a Reſtitution on ay other Proſecu- 
© © tion beſides that of Appeal. | 
5. Whether there ſhall be a Reſtitution to any Gods not mentioned 


in the Appeal, 


Set. 50. As to the firſt Particular, v/z. Whether ſuch Reſtitution ne- 


ceſſarily require a freſh Suit; It ſo folly appears to do ſo by almoſt all the 3 


Books * relating to this Matter, that it ſeems needleſs to cite Authorities to = Ses the Au- 
thorities ci- 


rove it. 
Sect. 5r. As to the ſecond Particular, viz, What ſhall be eſteemed 3 


freſh Suit; It ſeems to have been anciently holden, * That to make a freſh Sections. 
Suit, the Party ought to have raiſed a Hue and Cry with all convenient! Fitz. Coton. 
Speed, and alſo to have taken the Offender : But at this Day it ſeems to be vg * 
ſettled, © That if the Party have been guilty of no groſs Neglect, but have : ry H. P. C. 
aſed all reaſonable Care and Diligence in inquiring after, purſuing and ap- 5%. C. 62, 
rehending the Felon, he ought to be allowed to have made ſufficient 169. 
freſh Suit, whether any Hue and Cry were levied or not, and whether ſuch * 2 Rich, 3.13, 
Offender were taken by Means of ſach Purſuit, or without any Aſſiſtance : c Bro, Freſh,” 
from it. Suit, 1, 6. 
Seck. c2. As to the third Particular, v/z, By whom, wy in what Man- Ap 1. 44- 
ner, ſach freſh Suit ſhall be inquired and adjudged ; It ſeems, * That its. P. C. 62; 
1s uſual and proper to make ſuch Inquiry by the fame Jury that tries the N B. 
rincipal Matter; and it is certain, That upon the Finding of the freſh Cues Het- 
Suit by ſuch Jury, the Court may award a Reſtitution : And in ſuch Caſes ley 54, 68. 
wherein the Appellee is condemned without any Trial, as where he 8 57 n 
convicted by his own Confeſſion, or outlawed, or ſtands mute, Sc. its P. C. 166. 


ſeems, That the Court may make ſuch Inquiry, by any © Inqueſt of, Of- Letter B. 
fice, returned for ſuch Purpoſe, and on their finding the freſh Suit award ol 1 15 85 
a Reſtirution : But in either Caſe ſuch Inqueſt is but an Inqueſt * of Office, 7H. 4. zr. 
and perhaps is not abſolutely neceſſary, but required chiefly for the Satiſ- OS 5 
faction of the Conſcience of the Judges, in a Matter which, if they think pl. 31. Oye 
fit, they may, by the Purport of ſome Authorities, s examine themſelves, _— 4. 5. 
as they generally may, (according to ſome ® Opinions) any Matters whatſo- ? RS | 
ever inquirable by an Inqueſt of Office, eſpecially * if the Parties intereſted s. P. C. 166. 
in the Thing i in Queſtion be willing that they ſhould do ſo : And agree- nes 1 16 
ably hereto it is holden, in the beſt Authors, * That the Judging of freſh Letter B. 
Suit lies in the Diſcretion of the Court; and there is a Caſe ! wherein a and ſee the 
Writ of Reſtitution cf the Goods ſtoln was actually awarded, without ma- _ mage 


king any Inquiry of the freſh Suit ; but in the Book wherein this Caſe is Points of this 
reported, it is made a Quære, whether ſuch en ought not to be made ! 
at the Return of ſuch Writ. . 
' $22. 33. As to the fourth Particular, vis, How far the Appeal « Vide Fitz. 
muſt be 3 in Order to intitle the Appellant to a Reſtitution ; oo 00. 379. 
* 14 H. 4 9 b. 
3H. 6. 29. b. 8 H. 6. 5. a. Vel. 152. 1 Brownl. 214. 1 Sid. 442. pl. 15, Contra, Latch 213. 3 Leon. 150, 
213. Cro. Jac. 415. pl. 3. 2 Saund. 106, 107. * H. P. C. 185. S. P. C. 62. Letter B. 121 E. 
4.16. pl. 7. Fitz. Coron. 42. Bro. Freſh Suit, 4. Vide S. P. C. 166. Letter A, 2 Leon. 108. 
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it ſeems, That anciently the Appellant could in no Caſe be intitled to a 
Reſtitution, unleſs the Appellee were attainted at his Suit; and there- 
2d. 4. fore if feveral Appeab were commenced againſt the ſame Perſon by 
4 - ſeveral Plaintiffs, and the Appellce were attainted at the Suit of one of 
Fitz. Corn. them, no b other could have a Reſtitution, becauſe the Appellee being 
95» 102, 315, Once attainted, could not be afterwards attainted again: But 4 it ſeems 
Avowry, 151. to be ſettled at this Day, That there is no ſuch Neceſſity that the Ap- 


8. P. C. 165. pellee be attainted at the Suit of the Appellant ; and therefore in the Caſe 


1 4 peg abovementioned, after ſuch Attainder at the Suit of one Appellant, it ſhall 


95. be inquired by an Inqueſt of Office, Whether the Appellee were guilty 
© Vide infra of the Facts complained of in the other Appeals, and made freſh Suit, Ge. 


170 5 


45. P. C. 10G, Clergy before Conviction, or ſtand mute, or challenge peremptorily above 


7 H. 4. 3 


ASME | peal againſt 1 , 
S. P. C. 186 bit ſeems, he ſhall have a Reſtitution. But if both the Appellees had 


71 H. fl. P. C. been acquitted, it ſeems, That the Appellant ſhould never have his Goods 
767 6, again, though it were expreſly found that they were his Goods, but he 
ne "+ ſhall forfeit- them to the King for his falſe Appeal. But Qzære if this 
10H. 4. 5 ought not to be underſtood of ſuch Goods only as were before ſeiſed to 
1K EEE . SIE gf | . : 

the King's Ule, as having been waived, &c. e eee 
2 14 Sec. . As to the fifth Particular, viz. Whether the Appellant's Title 


2 R. 3. 13. 


Pl. 31. to ſuch Reſtitution, ſhall be preferred to any ſubſequent Title gained in 
8 Ff. 4. f. the Goods ; It ſeems clear, That the Appellant's Title to ſuch Reftitution 


pl. 2. 


26 AT. 32. ſhall not * be barred by any Seiſure of ſuch Goods, as being Waifs, or 
Taz. Coran. Eſtrays, or the Goods of Felons, &c. nor | even by a Sale of them, bong 


pg ROS fide made in Market overt, &c. And by the like Reaſon it is certain, 
466. that the Proſecutor of an Indictment, ſince 21 H. 8. 11. ſet forth more at 


S. P. C. 166. large in the next Section, ſhall not be barred of his Reſtitution by any ſuch 


2 Leon. 108, 


8. P. C. 166. Seiſure, or Sale, c. 8 ** 
Fitz. Coron. Goo 5. As to the ſixth Particular, v/2. Whether there ſhall be a Re- 


367 % „ gtution of dhe Goods ſtolen, upon any other Proſecution beſides that of 
i Vide ſuprs Appeal; It ſeems to be clearly agreed, That by the Common Law it 


_ Se-48- could not be had upon any other Proſecution whatſoever : But to remedy 


. F. C. 1786. this Inconvenience, it is enacted, by 21 H. 8. 11. That if any Felon or Fe- 


I , Jons db rob, or take away any Money, Goods or Chattels, from any of the King's 
Forge Subjecis, from their Perſons or otherwiſe, within this Realm, and thereof the 
5 Co. 109. ſaid Felon or Felons be indidled, and after arraigned of the ſaid Felony, and 


* found guilty thereof, or otherwiſe attainted by Reaſon of Evidence given by 


pl. 7 


Keyling 35, the Party ſo robbed, or Owner of the ſaid Money, Goods or Cbaltels, or by 
any other by their Procurement; that then the Party ſo robbed, or Owner, (hall 


47- | 
2 reſtored to his ſaid Money, Goods and Chattels ; and that as well the Fu- 


Cited Sect.4 : ; | 
Quzre Ro flices of Ga Delivery, as other Fuſlices, after whom any ſuch Felon or Fe- 


64, 65. 
Fitz. Avowry, 


Ich. >} ; | ON 
71, 318, 319. Bro. 24. 1 Keyling 34, 47. Quære Moor 360. Popham 84. I And. 344, 
Can, 6 059 544. A; 4 5. pl. 1. Sits Coron. 62, 460, S. P. C. 66. Letter E. 165, 167 


Letter A. H. P. C. 212. Latch. 144. 1 H. H. P. C. 542. lons 
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lons ſhall be found guilty, or otherwiſe attainted, by Reaſon of Evidence 
given by the Party ſo robbed, or Owner, or by any other by their Procure- 
ment, have Power by the ſaid Af to award, from Time to Time, Writs of 
Reftlitutton for the ſaid Money, Goods and Chattels, in like Manner as 
2 uch Felon or Felons were attainted at the Suit of the Party in 
Appeal. 8 | | 

1575 56. Sir William Staundford, à in his Conſtruction of this Statute, as. p. c. 1675 
ſeems to incline to an Opinion, That the Party may have a Reſtitution 1H. H. P. C. 
by Virtue of it without making any freih Suit; and this ſeems to be a- 517 
greeable to Practice, and the Purport of the firſt Part of the Statute, 
which ſeems to require no more in Order to intitle the Party to a Re- 
ſtitution, than that the Indicted be found guilty, or otherwiſe attainted 

by his Evidence, &c. Yet if it ſhall plainly appear to the Court, That 
the Party hath been guilty of groſs Negle& in proſecuting the Offender, 
it may reaſonably be argued, That he is not intitled to a Reſtitution ; 
for the latter Part of the Statute, by ordaining, That Writs of Reſtitu— 
tion ſhall be awarded as though the Felon had been attainted in an Ap- 

eal, ſeems to comply, That it is a ſufficient Favour, within the Intentions 
of the Makers of the Statute, to the Proſecutor of an Indictment, to give 
him a like Remedy for a Reſtitution of his Goods, as the Common Law 
gave to the Plaintiff in an Appeal; but it is certain, That the Plaintiff b Supra $ea. 
in an Appeal, who appears to have been guilty of ſuch a Neglect, can- 59» 51, 52- 
not demand a Reſtitution by the Common Law. And the Conſtruction 
I would contend for will appear the more reaſonable; if it be conſidered, 
that it hardly can be imagined to be the Intention of the Makers of the Sta- 
tute, to give the Party a greater Benefit from a Conviction grounded on 
his own Evidence, as a Conviction on an Indictment may be, than from 
a Conviction on the Evidence of others, as a Conviction in Appeal muſt 
be. However, if it ſhall appear to the Court, upon the Evidence at the 
Trial or otherwiſe, That the Party has been reaſonably diligent in proſe- 
cuting the Offence, I readily grant, That the Juſtices may, if they think 
fit, in their Diſcretion award a Reſtitution, without making any Inquiry 
concerning the freſh Suit ; but this ſeems to be no more than they may alſo 
do in Appeal, if they think fit, as I have already more fully endeavoured 
to ſhew in Section 52. 

Sect. 57. As to the ſeventh Particular, viz, Whether there ſhall be 
a Reſtitution to any Goods not mentioned in the Appeal; There is no © c Fitz, Coron; 
Doubt, but that if a Man be robbed of ſeveral Goods by the ſame Per- 100. 
ſon, either at the ſame or different Times, and ſuch Goods be ſeiſed as N | 
Waifs, Sc. and afterwards the Party, in his Appeal for the Robbery, 5 Co. 110. x. 
mention ſome of thoſe Goods only, and omit thoſe reſt, and the Appel- 4 5 27 
lee be convicted, &c. the Appellant ſhall be reſtored to ſuch of the 33. 
Goods only as were mentioned in the Appeal, and the reſt ſhall be 
confiſcated, not only in Reſpect of that Favour which the Law pre- 
ſumes that the Appellant beareth to the Felon, in making the Charge a- 
gainſt him eaſier than it ought to have been, which might poſſibly have 
given him an Opportunity to have eſcaped, but alſo becauſe, as it ſeem- 
eth, the Reſtitution ought regularly to be grounded on the Record 
of the Appeal ; and by that no other Goods can appear to have been 
ſtoln than what are mentioned in it: But whether an Appellant, who Vide ſupra 
had, before his Appeal brought, lawfully regained the Poſſeſſion of his Sec. 49, 54. 
Goods ſtoln, ſhall forfeit to the King ſuch of them as he leaves out 


of his Appeal, doth neither clearly appear from the principal“ Caſe . Pitz. Coton. 
| 2 — concern- 100. 


"v 
* 
7 


170 Of Appeal Boch II. 


cConcerning this Matter, nor from any of the Books above cited, which 

1 os phe? ſeem chiefly to rely on the Authority of it. Eut there is a ſpecial 2 Caſe 
Bro Rellun- wherein the Appellant ſhall recover Things which were neither ſtoln 
tion, 22. from him, nor mentioned in his Appeal ; as where the Appellee ſells 
* ta b the Things ſtoln, or exchanges © them for ſome other Thing, before 
b Noy 128. the Appeal brought, and the Money taken on the Sale, a Thing given 
© Cro. El. O1. in Exchange, are ſeiſed to the King's Uſe, &c. in which Caſe they ſhall 
be delivered to the Appellant, on the Conviction of the Appellee, though 

tbey were never in his Poſſeſſion before; for he appears to be in no Man- 

ner of Fault, and there is no Reaſon that he ſhould be prejudiced 

by the Act of the Felon, And I take it for granted, That in all theſe 

Caſes the Law is the ſame at this Day in Relation to a Reſtitution, by 

Force of the above cited Statute of 21 H. 8. to the Proſecutor of an In. 


dictment. 


And now I am come to an Appeal of Rape; for the better Underſtanding 
| of the Nature whereof, I ſhall conſider, 


-” - I. By whom, and in what Manner it may be brought. 


2, In what County. 
1 2. Within wh ime. 
ti 3 ER what Tin 
14 


Flaig. Lid. t. Sec. 58, As to the firft Point, viz, By whom and in what Manner 


— an Appeal of Rape may be brought; It ſeems, That by the Common 


2 Inſt. 180. Law, it might be brought by any Woman who had been raviſhed, a- 
See Book 1. gainſt the Raviſher, whether ſuch Perſon raviſhed were the Nief * of 


ny 41. Set. he Raviſher, or a Free Woman, and whether ſhe were a Virgin, Wife 
Contra, or Widow); neither * do I find that ſhe could be barred of her Appeal at 


* 122 the Common Law, for conſenting after the Rape, to the Raviſher, as ſhe 
* Linleton. may e be at this Day, by Force of the Statutes of Weſlminſter 2. 34. and 6 
Sect. 1909. Nic. 2. 6. But it ſeems that a Woman lawfully married, can neither “ by 
9 the Common Law, nor by Force of any Statute, bring ſuch an Appeal 
17. without her Husband, as one married de fafo only, and not de jure, 
8. k. C. _ perhaps may. 5 | 
f 2 Bratt. Sed. 39. But howſoever the Common Law might ſtand in Relation to 
8. P. C. 61. Appeals of Rape, it ſeems, That they were wholly taken by the Sta- 
1 tute of Weſiminſter 1. 13. by which the Offence of Rape was reduced to 

a Treſpaſs only, and conſequently puniſhable only by an Action, or Indict- 


'H. HP. c. ment of Treſpaſs : But afterwards, Appeals of Rape were given again by 
125 ect. 59, the Statute of Weſtminſter 2. 34. by which it is enacted, That if a Man 
60, 61 From thenceforth do raviſh a Woman married, Maid or other, where ſhe 
8 H. 4. 21 did not conſent, neither before nor after, he ſhall have Judgment of Life and 
pl "1 4: 14. Member. And likewiſe where a Man raviſheth a Woman married, Lady, 


8. P. C. 98. b. Damſel or other, with Force, alths' ſbe conſent after, he ſhall have Fudg- 
47 e as before 1s ſaid, if he be attainted at the King's Suit, and there the 


3 King ſhall have the Suit. | 

2 Inſt. 433- Sed. (o. It ſeems to be ſo clear, That this Statute impliedly gives 
LE an Appeal to the Woman who does not conſent to the Raviſher, that 
Fiz. Utla- it ſceins needleſs to endeavour to prove it; but it is obſervable, & That 
gary, 49 the Statute does not reſtore the old Common Law in Relation to ſuch 


dns” Appeals, as it would have done, if it had only repealed the abovemen- 


; * 2 tioned Statute of Meſiminſter 1. 13. but makes a rew Law in Relation to them; 
. 10. S bd | | | 
NS from 


. 4 
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from whence it follows, That all Appeals of Rape at this Day, muſt a con- * 9Ed 1. 


clude contra formam Statuti. Fax Rader 
Sect. 61. It is farther enacted, by 6 Rich. 2. 6. in the following Words, Dyer 202. 


Againſt the Offenaers and Raviſhers of Ladies, and the Daughters of Noble- Pl. 68. 
men, and other Women in every Part of the Realm, in theſe Days offending icy _ 
more violently, and much more than they were wont: It is ordained and 
e/tabliſhed, That whereſoever, and whenſoever ſuch Ladies, Daughters and other 
omen aforeſaid be raviſhed, and after ſuch Rape do conſent to ſuch Raviſhers, 

That as well the Raviſhers as they that be raviſhed, and every of them, be from 
thenceforth diſabled, and by the ſame Deed be unable to have or challenge all 
7:heritance, Dower or joint Feoffment after the Death of their Husbands and 
Huceſtors. And that incontinently in this Caſe, the next of the Blood of 
thoſe Raviſhers, or of them that be raviſhed, to whim ſuch Inheritance, 
Dower or joint Feoffment ought to revert, remain or fall after the Death of 

{he Raviſher, or of her that is ſo raviſhed, ſhall have Title ; That is to ſay, 

after the Rape to enter upon the Raviſher, or ber that is raviſhed, and their 
Aſigus, and Land-Tenants, in the ſame Inberitance, Dower or joint Feoff< 
ment, and the ſame to bold in State of Inheritance : And that the Husbands 

of ſuch Women, if they have Husbanas, or if they have no Husbands in Life, 

that then the Fathers, or other next of their Blood, have from thenceforth the 
Suit to purſue, and may ſue againſt the ſame Offenders and Raviſhers in this 
Behalf, and to have them thereof convict of Life, and of Member, although 

the ſame Women after ſuch Rape, do conſent to the ſaid Raviſhers. And the 
Defendant in this Caſe ſhall not be received to wage Battel, but the Truth of 

the Matter ſpall be tried by Inquifition of the Country. Saving always 

to our Lord the King, and to other Lords of the Realm, all their Eſcheats of 


the ſaid Raviſhers, peradventure they be thereof convict. 


In the Conſtruction of this Statute the following Points have been 
holden, wn, 
| | „ Jo 
Seck. 62. Firſt, That * in an Appeal brought upon it by a Husband for Log 9828 
the Rape of his Wife, it is a good Plea, That the Appellant and Woman Bro. Partia- 
raviſhed were never lawfully married, whichgChall be tried by the Biſhop's ment, 89. 


Certificate, who, if the Marriage were unlawful by Reaſon of a Precon- 1 65474 
: + Oron, 


tract, &c. ought to certify againſt the Appellant. 86, 228. 


Se, 63. Secondly, That there is no © Neceſſity to alledge, That the - . 93 


Woman did conſent to the Raviſher, in a Count which rehearſes the Sta- By. 312. f 
tute, and concludes that the Rape was againſt the Form of it; which im- 86, 202. 


les - pl. 68. 
plies, that the Woman conſented, &c. 33 


Sect. 64. Thirdly, That * if a Woman who hath neither Husband nor Vide cprs 
Father, be raviſhed by her next of Kin, and conſent to him, the next of 7 1 49. 


Kin to the Raviſher ſhall have the Appeal. F. C: 


6 
Se. 65. Fourthly, That © whoſoever happens at the Time to be next eSP.C.61.b, 
Heir to the Perſon ſo raviſhed, and conſenting, Cc. ſhall have the Ap- 5 itz. Aſſine, 
peal, and alſo enter * into the Lands of the Perſon raviſhed, and retain 5 E. "IN 
them againſt any other who ſhall afterwards happen by Matter ex poſt facto 9 H. y. 25. a. 
to become Heir; and therefore where a Woman having Iſſue only a Daugh- 2 * 
ter, conſents to a Raviſher, and the Daughter enters, and then a Son is: 8 9 


born to ſuch Woman, the Daughter ſhall retain the Lands, becauſe the took 98, 137. b. 


them by Virtue of a Title given by the Statute which firſt veſted in her as 3 2 
a Purchaſer, and never was in any Anceſtor. Pl. Com. 86 b. 
| | | 1 H. H. P. C. 


Vor, II. 8 Y 5 Sccf. GG. 


222 1 . . 
os, I ne a * 
© % EEO . . 4 N 
1 — — 82 5 > ö I 2 
bY — 6— Phe Sa £ 9 — 3 2 n 5 
2 1 r - — 1 7 oY IS — a * —— 2 — - 
5 2 * nds 4 = — - — 2 4 © "7 >, Me —̃ re ee Ao — — - e a 6 
. — 8 l — 4 — n 2 — — - * — — — 
oy - — 4 Y = = — * * My ew FCAT; — * * * — 7 7 — . - 2. 2 - 
- > 8 =D x — n 8 — — _ 
— E : 7 
3 n - r 


. ² . 


— D et Te nn 


174 Of Appeal. = Book II, 


« Long quin: Fecr. 66. Fifthly, That à the next in Remainder or Reverſion, to 
to, * 58, whom the Lands of the Woman who conſents to a Raviſher would come 
Bro. Kntry if ſhe were dead, ſhall enter amd retain her Lands by Virtue of the Sta- 
Congeable, tute, provided he be of Kin to her, albeit another Perſon be nearer ; 
47 4,5. Yet it ſeems, That the Perſons ſo intitled to the Lands cannot have an Ap- 
"4 peal of Rape, where there 1s another nearer of Kin ; for though the Clauſe 
Fitz, Aſiſe, relating to the Entry into the Lands ſeems to intitle ſuch of the next of 
” „ Kin, to whom the Inheritance would fall after the Death of the Party, 
whether they be abſolutely neareſt or not ; yet the Clauſe relating to the 
Appeal ſeems to extend to none but the Husband, or Father, or very next 
of Kin. | | | 
» Long quin- Sed, 67. Sixthly, That it is not“ ſufficient in ſetting forth the Title of 
to, Ed. 4. 58. the Perſon claiming the Lands by Virtue of the Statute, to ſay in general, 
* +?» That he is next of Blood to whom the Inheritance would fall, Sc. without 
ſhewing ſpecially in what Manner he is ſo, &c. 
e Long quin- Sec. 68. Seventhly, That it is not © concluſive Evidence to prove the 
to, Ed 4. 59, Woman's Conſent to the Raviſher, to ſhew, That ſhe lived with him ſome 


— 1 "Years as his Wife, and had a Child by him, if all the Time ſhe was under 
Cogeatle, bis Power, and never at her Liberty, | 


, 


Congeable, ; 

64 . Sect. 69. Eighthly, That © if the Party raviſhed and conſenting to the 

Loy 7 5. Raviſher, be under the Age of twelve Years, ſhe ſhall not loſe her Lands 

3 Fl. Com. by the Intent of the Statute, for that the Conſent of a Woman under that 

354 Ape is looked upon as given by one uncapable of Diſcretion, and therefore 

See 1 Danv. , 

Abr. 698. is not regarded by the Law. : : 

Pl. 12.669, Sec. 70. Ninthly, That * in Appeals brought on this Statute, the 

Leer B. Count ought to rehearſe it; But I do not find any Reſolution cited to 
. It is true indeed, That in the Year-Book of 11 


r Inſt, 79. maintain this Opinion, It is true 1 
5. F. C. 61. H. 4. 13, 14. the Statute is recited in an Appeal grounded on it: But it 


E 7 1. is not there ſaid to be neceſſary to be ſo recited ; neither do I find any 
Reaſon given why an Appeal may not as well be grounded on this Sta- 
ge + tute without reciting it, as on the Statute of Weſiminſter 2. 34. asf it is 
ter C. agreed that it may be: If it be ſaid, That the Common Law gave the 
See 1 H. 6.1. ſame Appeal as is given by the Statute of Weſiminſter 2. and therefore 
3 4, there is no Need to recite it; gut that there never was ſuch an Appeal at 
8 Vide 5 H. y. the Common Law as is given by the Statute of Rich. 2. and therefore the 
17. Pl. 109. Appeal grounded on it ought to. recite it; it may be anſwered, That the 
> Supra Set. ſaid Statute of Yeſtminſler ® does not revive the old Common Law in Re- 
59, 60, lation to ſuch Apeals, but makes a new Law in Relation to them; fo 
that Appeals brought upon it, do altogether as much depend upon it, as 
icH thoſe brought on the Statute of Rich. 2. do on that. Neither i does there 
5 K. 7. 17. : g . 
pl. 10. appear to be any ſuch Rule, That in Indictments, or Actions grounded 
98 on Statutes which give a Remedy in Caſes which were no Way provided 
* Law, there is a Neceſſity to recite ſuch Statutes; and indeed at beſt 


it ſeems but Surplus to recite what the Court is bound ex Officio to take 
& Supra Sect, Notice of. 1 
35, 47. Seck. 71. As to the ſecond Point, viz, In what County an Appeal 
n. of Rape may be brought; there is no Doubt, but that this, like all o- 


4 n 
Fig Viſme, ther * Appeals, is a local Action, and conſequently ought to be brought 
285 in the County wherein the Felony was done. And therefore if a Man 


_ red take a Woman by Force in one County, and carry her into another, 
8. P. C. 63. and there raviſh her, the Appeal ! ſhall be brought only in the County 


Leners Erze wherein the Rape was committed; for the Taking in the other was no 


H. P. C. 186. W 
1 more 
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more than a Treſpaſs, and needs not be taken Notice of at all in the Ap- 
peal of the Rape; and if it be, is only looked upon as Surplus, 

SeF#. 72. As to the third Point, vis. In what Time an Appeal of 
Rape may be brought ; it ſeems, That at this Day it may be brought in 
any reaſonable a Time, the Judgment b whereof lies in the Diſcretion , 5, p. 
of the Court, for that at the Common Law there was no certain Time Leiter C. ” 
limited for the Bringing of it; and the Statute of Weftminfter 1. 13. by Hi. C. 186. 
which the Offence of Rape was turned into a Treſpaſs, and forty Days : 44 45 * 
limited for the Suit of the Perſon raviſhed, is repealed ; and the Statute » ide . 
of Glouceſter 9. which requires that Appeals be brought within the Year * 51 52. 
and Day, extends only to Appeals of Death; and the Statute of Weſt- 5 
minſter 2. 34. which makes Rape a Felony again, limits no Time for the Supra, Sc. 
Bringing of it, but leaves it to the Conſtruction of Law, which ſhall be 33, 48. 
1 to the ancient Rules of Law in ſuch Points, wherein the Statute 
is ſilent. os | 

Sect. 73. And now I am come to an Appeal of Arſon ; © but the «1 Inſt. 288.4. 
Learning relating to it ſeeming to be altogether obſolete at this Day, I ſhall I 
refer the Reader to Old “ Books for it. | 1 
EO . V 
Having thus endeavoured to ſhew in what Courts Appeals may be brought Pract. lib. 3. 
and the ſeveral Kinds of them, and examined the Particulars which e 
ſeemed moſt properly to come under the Conſideration of each Kind, 1.2 lat. 313. 


ſhall now proceed to examine ſome other Matters concerning them, where- 1 $5, 56. 


in I ſhall conſider them all together. As, Salk, 59, 62, 
1, In what Caſes the Appellant and Appellee are to appear in proper Bro. Attor- 

| Perſon, and where by Attorney or Guardian. * on 

2. How the Appellant ought to declare. | pl. 38. * 

3. How he may be nonſuited. Bro. Appeal, 
4. For what Faults the Writ may be abated. Raff En 

5. What may be pleaded in Bar of an Appeal. | rries, 47 

PE f 2 Inſt. 313. 


6. Where the Appellant and his Abettors ſhall render Damages to the 1 
Ahppellee for a falſe Appeal. 1 8 
7, Where the Appellant is to be fined, 1 | | Attorney, 


F 104. 
Seck. 74. As to the firſt Point, vis. bg what Caſes the Appcllant pl. 9 5 
and Appellee are to appear in proper Perſon, and where by Attorney, „Supra Sec. 
or Guardian; it ſeems, That by the Common Law, neither © Plaintiff 14 f 7.7 
nor Defendant in any Appeal whatſoever, whether of Felony or May- Pl: >. 5 
hem, f could make an Attorney, but muſt appear either by Guardians n bn 
or in proper Perſon, on every Day of Continuance, except in ſome 14 AT 17. 
ſpecial Caſes; as where the Defendant being convicted in an Appeal of Hic. Ator- 
Felony prayed the Benefit of his Clergy, and the Plaintiff replied, that 454 5 hp 
he had been twice married, in which "Caſe he might * be admitted to pl. 23. 1 
go on with the Suit by Attorney, becauſe he had nothing more to do but SE . 
to get a Certificate of the Bigamy from the Biſhop, which, as it was * (aid, ee 
any Stranger might procure as well as the Plaintiff, Sed guere, for it is 11H. 4. i. b. 
ſaid, That none can demand Execution but the Plaintiff, and that the ., . 
Plaintiff cannot do it but in proper Perſon; from whence it ſeems rea- 725 Oe 
ſonable to argue, That he ought, in all other Caſes, as well to carry on (21 Ed.4. 72, 
his Suit in proper Perſon, But it ſeems * clear, That after a Defen- 4 
dant is acquitted, he may appear by Attorney for the Recovery of his pl. 5 I. 
Damages againſt the Abettors, Cc. And it is enacted ® by 3 H. 7. 1, be. 44. 
= | | Tha F. N. B,26, 
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That the Appellant in any Appeals of Murder' or Death of a Naum, where Bat. 
tel by the Courſe of Common Law lies not, may make Attorney and appear in 
the fame, in the ſaid Appeals after they be commeniced; to the End of the Suit 


« Salk. 59,60. 2 Execution of the ſame. But ® if a Defendant or Plaintiff appear and 
Carth. 56. P 
1 Skin. 670 plead by Attorney where they ought not, and the Court receive the Plea 
| Es and adjourn the Cauſe ; it ſeems, That the Appeal is diſcontinued, becauſe 
Touch Appearance was meerly void in Law. (58] - 


As to the ſecond Point, viz. In what Manner the Appellant ought to de- 
OE -  clare; I ſhall refer the Reader for Precedents of Counts in Appeal, to 
5 | Staunford's b Pleas of the Crown, and the Book © of Entries, and "Wo 


5 bs. P. C. 78, 
A c. 78, in this Place conſider only the following Particulars, 
© Raftal's and | 
die, Tiles I. In what Manner ſuch Count muſt purſue the Writ, 
Appeal & 2, How it ought to ſet forth the Subſtance and Matter of Fact. 
N . 3. How the Circumſtances of Time and Place. 
x 1 0 4. Whether one and the ſame Count ought to be againſt thoſe who do 


not appear as well as againſt thoſe who do appear, and againſt the 
. as well as the Principals. | 


Sed. 75. As to the firſt Point, viz. In what Manner the bunt in 
Appeal muſt purſue the Writ; I. chall take it for granted, That this, like 
all other Counts in other Actions, muſt in Subſtance “ agree with the 
Writ, which ſhall be abated, if the Count vary from it in any material 
Point. And therefore in a Common Appeal of Death, if the Appellant 
declare, That the Appellee traiterouſly killed the Perſon deceaſed, as he 
* Bro. Ap- was going to ſuccour the King in his Wars, the Writ ſhall be abated * 
peal, 12. becauſe that contains no Charge of Treaſon, So alſo if the Plaintiff, 
pl; 36. . 28“ in an Appeal of Mayhem, declares, That the Appellee beat as well as 
21 20. 3. 23. maimed him, the Writ ſhall be abated * becauſe that mentions not any 
E p. C. 78. Battery. 

Letter C. | 

Fitz. Coro. As to the ſecond Point, 472. _ what Manner the Gonnt 3 in Appeal ought 

SopraSeRt. 20 to ſet forth the Subſtance nd Manner of the Fact; Ichall obſerve the 
| following Particulars, * 


a Finch of 
Law 357. 


Ser. 76. . That ES ſeveral are preſent at the Fact, and one 
only actually does it, and the others abet and encourage him, it is in 
11H. 4.13 b. the Election of the Plaintiff, either to luppoſe ® in his Declaration, That 
4 H. 7. 18. every one of them did the Fact, becauſe in ſuch a Caſe the Act of one 
pl 10, 44. is, in the Judgment of the Law, the Act of all; or to ſhew the ſpecial * 
Letter B. 80. Manner of the Caſe as in Truth it was, and ſet forth the Fat to have 
Letters Q. D. been done only by the Perſon who did it, and the others to have been his 

N K 33, Abettors, Sc. 
71 J Bro Rape, ,3 Sect. 77, II. That no bee i or ton whatſoever, 
we See * will ſopply the Want of thoſe Words of Art, which the Law hath appro- 
| ae of priated for the Deſcription of the Offence; from whence it follows, That 
Principal & an Appeal of Death cannot * amount to a Charge of Murder without 
101 N rn the Word Murdravit, let it be never ſo exact and particular in ſetting 
Blk | Fitz Coton. forth the Malice and all other Circumſtances of the Killing ; ncither 

kj | 97, 216. 


__ 40 Aſſ 25. Ed. 3. 38. pl. 31. Raſtal's . b. 45. pl. 1. 46. pl. 2. 47. pl. 3. Coke's Entries 57, &c. 
= 5; C0.121.b, k Dyer 261. pl. 26. Far. 16, Cro. Jac. 20. Salk. 377. — 4 . b. : 


an 


can an Appeal of Rape be ſufficient without the Word Rapuit ; nor an -s P e 7 
Appeal of A without the Word Cepit; nor an Appeal of Mayhem Letter B. 3 
without the Word Maybemavit, nor any of the Appeals above mentioned r 
without the Word Feipnicꝰ. SORT" > wg 
Seck. 78. III. That in every Appeal of Larceny * it muſt expreſly ap- 28. 7 4 
pear whoſe the Goods were that were ftoln, and in every Appeal of D A. 1 Joſt 124. 4. 
fwho the Perſon was that was ki y Appeal of Death, Þ Fiz, kn. 
Perſon was that was killed; becauſe otherwiſe it cannot appear H-. 
that the Plaintiff is intitled to the Appeal; yet an Indictment ue morte * $.1P. C. 96, 
FVV 
ood ; for it is ſufficient, That the Perſon injured w f C 
neg as under the Supra, Sect. 
of the Law. c 8 8 12 . 5 
ect. 70. IV. That in a 157 OPAL ARES *3.P.C. 94. 
ow 9 Wa ky n Appeal of Rape the Fact ſeems to be ſuffi- 96. Letter C. 
cientiy ared, by ſhewing, That the Defendant Felonics rapuit the I. F. C. 206. 
Woman, without adding the Words carnaliter cognovti, or any others oF 
tantamount, or firſt ſhewing the particular Manner of the T 55 
th aging. oF ual e Terror or Vio- Bult 93. 
a Parc concluding, That the Defendant fc feloric? rapuet. Al- . 
ſo it ſeems, That the like general Manner of ſetting forth the Fact, is 1. mon 
ſofficient in an Appeal of Larceny ; but it ſeems to be uſual, it 54% Queere 1 
f L to ſet forth the Pri apatite, OR BY 
of Larceny, to ſet forth the Price of the Things ſtoln; but whether this OSS 
be neceflary for any other Purpoſe than to ſhew, That the Crime amounts "07a 
2 Grand Larceny „and to aſcertain the Goods, in Order thereby the |” 
better to intitle the 1% to a Reſtitution, I leave to be conſidered. of 5 
. | . | | e NA . 3 
But in an. Appeal of Mayhem it ſeems neceſſary; Firſt, to ſet forth ves, Pry 
particularly in what Manner the Hurt was done, and the Conſequence: + EY 
following it, and then to conc ude, That the Defendant /i folonice N 
hemiavit the Appel Alſo it ſ- | : e e e N 
WAY as o it ſeems clear, That in an Appeal of Death 5. F. C. 95. 
it 18 neceſſary, not only from the Statute of Gloceſter ® Ch. g. which re _ as 
qo That an Appe i] of Death ſhall declare the Deed; but alſo from r Af. 94. 
the Common Law, firſt, To ſet forth in the Count all the ſpecial Circum- © "207, 
ſtances of the Fact, and e then to e. That e e eee 
N , en to conclude, That the Appellee /e felonicò Fi 94. 
murdravit the Party; and this being the- Ri oo gee 
They Hor be. improper t runs be eee ee eee e pot N 
; be improper to {et down theſe following R 88 
1 owing Rules concerning this Leiter 6 
Seck. 80. I. That every ſuc | t 5 
e Hip Fn. at every ſuch Count ought to ſet forth in what Part v Af. pl. 7. 
0 ody the V ound was given; in which Reſpect, the ſame Certaint Dy.99.pl.6r. 
ſeems to be required in Appeals as in Indictments; and therefore, if N 
Count ſay only, that the Wound was given circg peckus; it ſeems r 
cious, as it hath been reſolved, That an Indictment in the like Manner HHP © 
uncertain 18, becauſe it doth not aſcertain the Part wounded, which, for 612. 85 
Wat appears, might bave been the Neck, Arm or Belly; and Gr the 2 Fl. H. P. C. 
like Reaſon ſuch Count ſeems alſo to be vicious, if it fay, That the 8. P.C. 5: 
Wound was in the Hand, or Leg, or Arm, without ſhewing whether it Leer 6 
where the right or leſt; neither is ſuch an Uncertainty holpen by laying Dy. of 
Fong Wounds with ſafficient Certainty, if there be a general Concluſion 6 
that the Party died of the Wounds above mentioned; becauſe the Death Ae. 
bog. as much imputed to the Wound that is inſufficiently laid, as to OD g LES: 
the others, it appears not but that it might be chiefly owing to that which 6, 45. 88 
18 Was Wor laid, and therefore the Whole is inſufficient. But it hath 2285 wet 
een reſo : it i ien in = 3 pl. 67. 
eſolved, That it is ſufficient in an Indictment of Death, and there- 1 H. 4. 13. 


fore it ſeems alſo to be ſufficient in an Appeal, to ſhew, That the Wound Fitz. Coron. 
| * 86. 


Letter C. H. P. C, 187 * See Raſt. Ent. 53. b. 54. 5 1 See Raftat's Ent 8. P, C. 81. 
2 0 6 8 n See Raſtal's Entries 46. b. Gn. Ke: ; Coke's N 2 we 8 oy 
Wh —_ nz Loſt. 318, 319, 2 Lev. 140. 141. 5 Co. 120. 121. 122. 4 Co. 47. a 1 377: 
4 Co. 40. b. 5 Co.121, b. 2 Ul. H. Pre. al h ye At h p 2 Inſt. 31. 


2* 
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* 4Co.4!. was given in the left 2 Part of the Belly, or in, the left Part of the Side, or 
8 in the left Hand, or in the left Arm, or in the Face, or in the Breaſt, or 
553. in the Belly, or even in the Forepart of the Body, in which Caſe the Word 
Carta. 33? Body hall be underſtood of the Trunk of the Body, between the Neck 
8 and Thighs. And it hath been reſolved, *'That where there is ſuch a ſuf. 
pl. 23, flieient Certainty, the Addition of a farther uncertain or unintelligible De. 
pits 3 ſcription, will do no Hurt; as where a Wound 1s laid zz ſmiſtra parte 
9 41. venlris circa umbilicum, &c. in which Caſe the laſt Words ſhall be rejected 
pl. 4: as abundant and Surplus. | 


EI. P. C. 14 Seck. 81. II. Such Count ought alſo © to ſhew the Length and Breadth 


5 81 mY is ſaid, “ That anciently this was not required: And if a Man be ſhot, or 
4 0. 40, Ds 


£3. Caſes it cannot be required. 5 N 
8 Palm. 282. Her. 82. III. It is not ſafe, *in any ſuch Count to omit the Word 
. ">, percilſſit, where the Fact will bear it; and by the Authority of ſome | 
2 H. H. P. C. Books this cannot be ſupplied, in ſuch Cafes, by the Words dedit mor- 
Seng. 12, Lale vulnus, SC. nor by any other: Yet in Croke's | Reports this Opini— 
10 0 . on ſeems to be queſtioned ; neither do I find any Reaſon given why the 
See H. P. C. Word percufſit ſhould be of ſuch abſolute Neceſſity, for it is not ſo much 
3 Vel. ag pretended in Long's * Caſe, which ſeems to be the chief Foundation 
x- Co. 122. of this Opinion, That this is a Word of Art appropriated to this Uſe; 
Vide Dy. 99. but all that ſeems there contended for is, That where the Death was 
pl. 3. Occaſioned by any external Violence, coming under the Notion of Striking, 
it muſt expreſly appear, That a Stroke was given. Nor does the Law 
admit of a leſs exact Certainty, as to the Setting forth the Fact, where 
the Death was occaſioned by any other Means, as by Poiſon, &c. for it 
4 Co. 44. b. hath been reſolved, | That an Indictment (which in this Reſpect ſeems 
3 Mod. 292. not to differ from an Appeal) and ſetting forth, That J. S. perſuaded the 
Perſon deceaſed to take a certain poiſonous Potion under a Notion of a 
Medicine, and that the deceaſed, Neſciens prad” potum cum veneno fore in- 
toxicatum, ſed fidem adbibeus dictæ perſuaſion dicti J. S. recepit & bibit, is 
inſufficient, becauſe it doth not expreſly ſay, That the Party received and 
drank the Poiſon. And it was alſo refolved, That the Want of ſuch Cer- 
tainty is not ſupplied by theſe Words immediately following Per quad 
idem N. immediate poft receptionem veneni prædicti per tres horas immediat: 
ſequentes languebat & oliit Sc. and yet there cannot well be a ſtronger 
| Implication that the Poiſon was taken and drank by him ; for it being the 
4 Co. 44.b, ſtrict © Rule of Law in theſe Caſes to have the Subſtance of the Fact ex- 
preſſed with preciſe Certainty, the Judges will ſuffer no argumentative 
Certainty whatſoever to induce them to diſpenſe with it. For if they 
ſhould once be prevailed with to do it in one Caſe, the like Indulgence 
would be expected, from them in others nearly reſembling jt, and then 
in others reſembling thoſe, and no one could ſay where this might end; 
which could not but endanger the Subverting of one of the moſt funda- 
mental Principles of the Law, by giving Room to Judges by Arguments 
from what the Jury have found, to convict a Man of a Fact which they 
have not found. | 


I 


Sed, 83. 


Chap. 23: 3, / Appeat. 179 


Seck. 83. IV. Such Count ought * alſo expreſly to ſhew that the Party * 2 Inſt. 313. 
died of the Hurt ſpecially ſet forth; and it hath been reſolved, * That an : ; 1 rh 
Indictment, and from the ſame Reaſon it ſeems that an Appeal, ſetting forth 1 
that the Defendant choaked the deceaſed, qua ſuffocatione oluit, inſtead of 
do qua ſuffocatione, &c. is erroneous; yet where the Death was cauſed b 
divers Poiſons, or Wounds, &c, the Count may ſay in general that the 
Party died of the ſeveral Poiſons or Wounds above mentioned, without ©* 3 Is. 55. 
ſaying, T hat he died of any one of them in particular; for perhaps the Truth WET 
of the Caſe might be, That none of them alone, but altogether cauſed 54 hs £ 
the Death, Or the Count in ſuch Caſe perhaps may ſay, That the Party 44 Ed. z. 
died of the firſt Poiſon or Wound, and that he would have died of the 3* 1X: 


ſecond, if he had not died of the firſt, and alſo that he would have died 1 ; 


of the third, if he had not died of the two firſt, Leiter C. 
Se. 84. V. If the Killing were with a Weapon, The Count mult 4048-5 


ſhew with what Weapon in particular, and yet if upon the Evidence it tries 46. pl. 2: 
ſhall appear that the Killing was not by ſuch Weapon, but by ſome other, 47: on 1 
the Variance is immaterial, and the Appellee ought to be convicted, as 1 th 
ſhall be ſhewn more at large under the Chapter of Evidence. And if the * 2 Inſt 318. 
Killing were not by a Weapon, but by ſome other Means, as by poiſoning, Lo 4h : 
drowning, ſuffocating, burning, or the like, the Count © muſt ſet forth of Glouceſt. 
the Circumſtances of the Fact as ſpecially as the Nature of it will admit. <p. 9. 
But in ſuch Caſes, where no Weapon was uſed, it cannot but be abfurd to H . G 265. 
require the Mention of one in the Appeal, and therefore the Statute of 9 Co. 67. 
Glice/er. Ch. 9. which direQs generally, That in all Appeals of Death * * * 
the Weapon muſt be ſet forth, is to be intended only ® of ſuch Killing in Yiu, 318, 
which a Weapon was uſed : For the Law is fo far from requiring it in other 319. 
Caſes, that it will not ſuffer an Appeal of Killing by a Weapon to be 
maintained by Evidence of Killing by any other Meansin which no Weapon 
was uſed ; neither will it ſuffer an Appeal of Killing by any of thoſe Means 
without the Help of a Weapon, to be maintained by Evidence of Killing 
by a Weapon, as ſhall alſo be ſhewn more at large in the Chapter above 
referred to. i : 
Sect. 85, It hath been adjudged, * That the Words ww & arms are not i Smith and 
neceſſary in ſuch Appeal, becauſe they are ſo fully implied. 2 : 
Seck. £6, As to the third Point, viz. In what Manner the Count in“ ? . 
Appeal muſt ſet forth the Circumſtances of Time and Place; it is enacted 
by the Statute of Glocefter, Ch. g. That if an Appeal declare the Deed, 
the Year, the Day, the Hour, the Time of the King, and the Town where 
the Deed was done, and with what Weapon, the Appeal ſhall ſtand in I:feet, 
&, And tho' this more particularly relates * to Appeals of Death, yet it « 2 tug, 317. 
ſcems alſo to be generally a good Rule as to the Circumſtances of Time and 
Place in other Appeals; and therefore I ſhall conſider them all together, and 
firſt premiſe, ! That no Omiſſion of any of theſe Circumſtances, where the! 1 RA. 581, 
Law requires them to be expreſly ſet forth, can be aided by the Conviction Teuer N. 
of the Defendant ; and then for the better Underſtanding in what Caſes the 
Law requires them to be expreſly ſet forth, I ſhall endeavour to thew what 
Certainty the Count in every Appeal ovght to ſhew, 


I. The Hour. 

2. The Day. 

3. The Year and Time of the King. 

4. The Place where the Decd was done. 


Sccr. 87. 


180 . Of Appeal. „„ Book II. 


ect. 87. As to the firſt of theſe Particulars, vig. With what Certain- 

ty the Count in Appeal ought to ſet forth the Hour; it is obſervable that 

a Raſt, Ent. alla the Precedents of ſuch Counts (excepting only, one) in Appeals 
53 br of Larceny in Raſtal's Entries, which ſeems to be the only Book of Au— 


4. Pl. 4.5. : : a | wg | | 
. Raſt. Eat. thority in which any ſuch Counts are to be found; and alſo all the Pre- 


58 3 cedents in Ce and Rafal af ſuch Counts in Appeals of © Maybem, take 
e b f pl. Notice of the Hour, as well as thoſe in Appeals of Death: * and there. 


Fo. b. 5 1. p a * APP , 
2.52. pl. fore certainly it is not ſafe wholly to omit it; yet it hath been holden, * 


1 . That ſuch an Omitlion is not fatal, even in an Appeal of Death; becauſe 
4 Co. Eat. 53, the Common Law did not require the Mention of the Hour and the Sta- 
pl. 4. 56. pl. tute above mentioned is in the Affirmative. Yet if the Hour, as well as 


4 6. Day be ſet forth in the Allegation of the Offence of the Principal, it is 
Raſt, Ent 43. ſaid to be fatal to mention the Day only of the Allegation of the Offence 
b. 46, Pl. 31. of the Aiffieflary. Put it ſeems that there is no Neceſſary in any Caſe 


47. pl. 3. 4. 7 f f 
2 * A preciſely to alledge, That te Fact was done at ſuch an Hour, but that 
6. 50..pl. 10. jt is ſufficient to ſay, That it was done about ſuch an Hour, as appears ſrom 


Se ego b. Every * one of the Precedents in Cote and Rafal, in which the Hour is 
| Bulit. 82. mentioned, and alſo from other 5 good Authorities; yet we find the con- 
> es 187. trary Opinion holden by three Judges againſt two in Buſfirode's ® Reports, 
e. kat. 50. But it ſeems i certain that a Miſtake of the Hour will not be material up- 


b. 51. . 2 : 
52, pl. 3. 53. on Evidence, 


Pl-4. Es Sect. 88. As to the ſecond of the above mentioned Particulars, viz. 
Xs With what Certainty the Count in Appeal ought to ſet forth the Day; 


pl. 7. 
Raſt. Ent. 43. there can be no Doubt but that every ſuch Count mult be ſet forth the 


5 75 1 Day on which the Fact was done, as appears from all the Precedents cited 
pl. 2. 47. pl. in the foregoing Section; and alſo from the Common Form of all other 
3, 4 48. b. Declarations in all Actions whatſoever, as well of Indictments, for 


* 1 which it is needleſs to cite Authorities. And if the Fact happened in the 
11. Ke. Night, it ſeems * moſt proper to alledge it in nocte ejuſdem diei. But it is 


£2 Inſt. 318. ſaid not to! be ſuſſicient to alledge the Fact done about fuch a Day, or 


— 10 between ſuch a Day and ſuch a Day, but that the very Day muſt be pre- 


553. ciſely ſet forth. And it ſeemes to be inſufficient to alledge * it on the Feaſt- 
8 Day of ſuch a Saint, without an Addition, if there be another Saint 
333. the ſame Name, as on St. John's Day, without ſhewing which Saint is 
1 cemaine 15, meant, v2, the Baptiſt or ae 2G Alſo mit ſeems to be erroneous 


5 75. to ſet forth the Fact on an impofſible Day, as on the thirty-firſt of June, 


£0,81,82,83. or thirtieth of February, for this is of no more Effect than to mention no 


ige 3 Mod. Day at all. Alſo it ſeems clear that an Appeal of Death muſt not only 


1 bc. 264. ſet fourth the Day when the Hurt was given, but alſo the Day when 
2 Inſt. 318. the Party died of it, as appears from all the Precedents of this Kind 


1753 1 both in Cote and Raſial; and alſo from the manifeſt Reaſon of the Thing, 


m Bra. India, ? that it may appear that the Party died within the Year and Day after 
3 the Stroke, in which Caſe only the Law intends that the Death wes 
1 occaſioned by it. And it 1s ſaid not be ſufficient to alledge, That the 
pl. 723. Defendant aſſaulted the Party at a certain Day, and feloniouſly ftruck 
5 him, without expreſly adding, That he ſtruck him adtunc & ibidem; and 
dent Section. Yet both Sentences being joined with the Copulative, it is the moſt natu- 
r ral Import of the whole, That the Strobe and Aſſault were both at the 
ment, 41. lame Time, Sc. and ſuch Certainty ſeems to be ſufficient in Declara- 
4 B. 1. Ch. 31. tions in civiel Actions, and even in Indictments of Treſpaſſes. But 
Sect. 9. 10. in Indictments and Appeals of Death a more expreſs Certainty is ſaid to 


r Dy. 28. as . . - 8 
1 margin. be required, becauſe the Stroke which cauſed the Death, being a Crime 


Dy. S. pl 28. 
See B. E Ch. 64. Sect. 42. Keilw, 100. Quære. Cro. Jac. 362, 443. * Cro. Ca, 271, 525. Cro, Jac. 41. 
See B. 1. Ch, 64. Sect, 42. 1 Rol. Rep. 295. 7 


C5 


Chap. 23. Of Appeal, 


of a different Nature, and much higher than the Aſſault, may be well 
enough intended to have happened at a different Time ; and therefore the 
reciſe Time of each muſt be certainly expreſſed, And even this may be 
vitiated by a Repugnancy in the Concluſion; and if the Aſſault and 
Stroke be alledged in the Premiſſes on the tenth of December, and the 
Death ſubſequent on the twentieth of December following, and then it bc 
alledged in the Concluſion, that the Defendant in ſuch Manner feloniouſly 
murder'd the Party on the tenth of December aforeſaid, the whole is naught 


for the Repugnancy ; * becauſe the Party could not be ſaid to have been, 4 Co. 42, 


murdered, till he was dead: And tho' to ſome Purpoſes by a Fiction of Law 47. 


the Offence of the Defendant after the Death of the Party, is puniſh'd as 
a Felony from the Time of the Stroke ; yet in Truth and Propriety of 
Speech (which muſt be obſerved in legal Proceedings) it is not a Felony 
but only a Treſpaſs till the Death; yet it in ſuch Concluſion it had been 
alledged that the Defendant in ſuch Manner feloniouſly murdered the Party 
on the twentieth of December aforeſaid, it had been ſufficient, But it is 


H. P. C. 207, 
2 Inſt. 318. 


Noy 45. 


Hetley 35. 
Dy. 5o. pl. 
> 10, 


Quæte Cro. 
El. 739 pl. 


ſaid® to be the better Way to conclude generally, That the Defendant in bs C6; 42; 


ſuch Manner feloniouſly murdered the Party. And it js certain © that a Mi- 
ſtake of the Day will not be material upon Evidence. 

Sect. 89. It hath been holden that an Allegation of the Day, prima facie 
ſomewhat uncertain, may be holpen by the apparent Senſe of the whole; 
as were it is alledged, That the Principal ſuch a Day made the Aſſault 
and gave the Stroke, and that the Party died on ſuch a ſubſequent Day, 
Sc. and that A. B. was adtunc & ibidem abettans the ſaid Principal to do 
the Felony and Murder aforeſaid ; in which Caſe it is ſaid that the Words 
adtunc & ibidem, from the manifeſt Import of the whole, ſhall be refer- 
red to the Time of the Stroke ; becauſe by that only the Felony, which 
A. B. is charged to have abetted, was done. Yet if A. B. had been ſaid to 
have been prelent at the Time of the Felony and Murder aforeſaid, ſcilicet on 
the Day of the Stroke, 7unc & ibidem abetting the Felony and Muzder a- 
foreſaid, &c. it ſeems © that the Appeal is inſufficient as to the ſaid A. B. 
for the Repugnancy ; becauſe he is expreſly alledged to have been preſent, 
and to have abetted the Principal, at the Time of the Felony and 
Murder, which muſt be taken for the Time of the Death, by which the 


47. 
2 Inſt. 318. 
CH. e. 
264. 

2 Inſt. 318. 
d Vide Dyer 
164. 60. b. 
Cro, El. 176. 
Quære Cro. 


El. 739. pl. 
12. 


e 4 Co. 42: 


Offence, which was before but a Treſpaſs, became Felony and Murder, but 


by being preſent at the Time of the Death, it is impoſſible he could abet 
a Stroke given ſo long before; and therefore it is repugnant and incon— 
ſiſtent in ſuch a Manner to alledge it, Nor is ſuch a Repugnancy any 
way holpen by the ſubſequent Allegation of the very Day of the Stroke, 
coming after the Word Sc/licet, for it is apparent that the Time of the Fe- 


lony could not be on the Day of the Stroke, and therefore it rather adds 


to than helps the Fault to «ledge that it was. But * the beſt Way of al- 
I:dging ſuch Abetinent had been to bave ſet forth, That the ſaid A. B. was 
preſens, auxilians, &c. ad feloniam & murarum prediftum informa prœdicta 
faciend. | 

Seck. go. As to the third Particular, ig. With what Certainty the 
Count in Appeal ought to ſet forth the Year and Time ot the Ring; there 


f 4 Co. 425 


can be no Doubt but that every ſuch Count muſt expiefly fer forth in 


what Year. the Fact was done, as appears from the known Form of all 
other Counts, and alſo of Indictments. And in an Appeal cf Death it is 
certainly neceſſary * to ſet forth not only the Year in which the Stroke 
was given, but allo that in which the Death happened, that it may ap- 
pear that the Death happened within the Year and Day aſter the Stroke. 
But it ſeems clear from all the Precedents, that it is ſufficient to ſhew in what 


t 2 laſt. 218, 
319. 

Bro. Indict- 
ment, 41. 
Book 1. Ch. 


Voi . 42 3 Year 31. 8. 9, 10. 


b Hell. 35 


Of Apfeal. Bool IL 


Year of the King's Reign the Fact was done, and the Death happened, 
41 Lev. 140. without ſhewing the Year of the Lord. Alſo it hath been adjudged, a that 
See1 Sid. it is ſufficient to alledge the Fact in ſuch a Year of ſuch a King, without 
8 ſaying it was in ſuch a Vear of his Reign, becauſe it is clearly implied. 

Sed. gl. As to the fourth Particular, VIZ. With what Certainty the Count 
in Appeal ought to ſet forth the Place where the Deed was done; there can 
be no Doubt but that every Count in an Appeal of Death muſt ſhew ® the 
Cro. El. 137. Place where the Death happened, as well as that where the Hurt was given, 
1 18 72855 and this with the ſame © preciſe Certainty and Freedom from Repugnancy * 
F required in Relation to the Time of the Death and Hurt, for which 
e Dy. 68. pl. 1 ſhall refer the Reader to the 89th and goth Sections of this Chapter, 
i Hoy 4c: Wherein what is ſaid in Relation to the Time of the Hurt and Death 5 
Dy. 50. pl. 9, equally applicable to the Place. Allo it ſees that a Miſtake of the Place 
Os is not © material upon Evidence upon Not guilty pleaded, any more than a 


_ 1 Miſtake of the Time, provided the Fact be proved at ſome other Place in 
e H. T. C. the ſame County. | 
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_ mw Sek. 92, But it ſeems to be not only neceſſary in an Appeal of Death to 
t Fitz. Coro. alledge ſome Place both of the Death and Hurt, and in every Count in 
80. every other Appeal to alledge ſome Place, where the Fact was committed, but 


x 1 alſo that ſuch Allegation be in proper Place; for the better Underſtanding 
4 Mod. 290. whereof I ſhall premiſe, that if the Truth will bear it, it is ſafeſt * to lay 


Salk. 59, 00. ft in a Town, as the Statute of Gloucefler abovementioned directs ; but if 


Vel. 159. | ; 3 
1 Sid. 173. it were done out of a Town, it ſeems that you may lay it in any other 


A Place from whence a Viſne may come; in Relation to which Matter the 
Co. 1 Law being in great Meaſure ſuperſeded in civil Actions by the Statute For 
the Amendment of the Law, and chiefly in Ule in criminal Clauſes, it may 


Salk. 60. : ; | : 
i Co. Lit. 125. not be improper in this Place more fully to conſider it, and for that Pur- 


b poſe I ſhall lay it down as a good general Rule, That a Viſne may come 


* from any Place, which is of ſo ſmall a Compaſs, that all who live in or 
& 2 Rol. A. near it may reaſonably be preſumed to have ſome Knowledge of the Per- 


612. pl.6,7. (gng living in it, and therefore are eſteemed the moſt proper Judges of the 


Fg p. 3. Facts done within its Limits, as being moſt likely to be proved by 


618. pl. 2. Witneſſes, and charged upon Perſons with whoſe Integrity and Reputa— 
8 they are teſt acquainted, And upcn this Ground it hath been ad- 
12 Rol. A. judged, that a Viſne may come not only from a Town, but from 5 a Ward, 
2 pl 2 h Pariſh, Hamlet, Burgh, Manor, * Caſtle, . or even from a Foreſt, n 
Co. 1 125. or other Place known cut of a Town. Alſo it ſeems “ clear that when— 
b. ſoever a Place is generally alledged in Pleading, the Law will intend it 
=Cro. El, to be a Vill unleſs it be mentioned with ſome Addition which ſhews the 


. pl. 20, | 3 No . . : ; 
7804 376 contrary ; or ? be alledged within a City or Vill; in which Caſe it would 


2 Rol A. be abſurd to take it for a Vill of it ſelf; yet 9 if in Truth there be no 
3 ſuch Town, nor Hamlet, ner Place known out cf a Town; ort if a Fact 
19. | alledged in a Foreſt, were done in ſome Vill in the Foreſt not mentioned 
Vide Co. Lit. jn the Record, the Defendant may plead it in Abatement, Allo it a 


126. b. 5 ; . . . a , 
ay Bro. Fact done in a Vill within a Pariſh, which contains divers Vills, be in 


Appeal, 127. the Count in an Appeal alledged generally in the Pariſh, * or a Fact done 
1 City, which contains divers Pariſhes, be in the Count in an Appeal al- 


E 4; : 1 
EN ledged generally in the City, it ſeems“ that the Detendant may plead 
a b. ſuch Matter in Abatement; for otherwiſe he could take no Advantage of 


pr ns the Inſufficiency of the Allegation, becauſe the Place named, as it ſtands 
o Bro. Plead- | 5 


ings, 61. Co. | | 
Lit. 125. b. 2 Rol. A. 54. pl. 30, 31, 32. 1 Sid. 88. con. 1 Sid. 326. Carth. 333. Skin 554. P Cro. El. 732. 1 Sid. 


326. 4 Bro. Pleadings, 61. 6 H. 7. 3. pl. 1. 2 Rol. A. 621. pl. 26. 7 H. 4. 27. a. See 2 Rol. A. 516. pl. 2, 3, 4, 5, 6, 7. 
1 Sid. 88. * Cro. El. 200. 7H. 4. 27. 2. 2 Rol. A. 62 1. pl. 26. See the Caſes cited under Letter o. 7 H. 4. 


27. a, Salk. 59, 60, Co. Lit. 125. b. 4 Co. 14. b. 2 Inſt, 319. 
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on the Record, mult, till the contrary be ſhewn, be intended to contain no 3 * A. 
22. Pl 37. 


more than one Town, or Pariſh, on which Suppoſition a Viſne may well 3. 6 
come de vicineto a civitatis, which does not exclude the City, but takes in 5 38 bus, 
the City and its Neighbourhood within its Juriſdiction, whether ſuch Ci- 5 
ty be within a County, bor be a County of it ſelf; excepting only the ol dat: 22 
City of © London, from whence it ſeems that no Viſne can come, not only Cro Jac-307, 
by Reaſon of the Largeneſs of its Extent, but alſo becauſe it hath been the 1 Hl. P. c. 


conſtant Uſage of Pleading to ſhew the Ward and Pariſh in which a Fact 262. 


alledged * in London, was done. Con. 5 PC; 


S2#. 9%. It hath been alledged that no © Viſne can come from the Wild o Ve ho Au- 


of Suſſex, not only by Reaſon of the Largeneſs of its Extent, but alſo 8 cited 
under 


becaute it ſhall be taken for a Wood without Inhabitants; and therefore ee 
it would ſeem inconſiſtent to award the Return of a Jury from it. And « 1 Sid. 178. 


yet it hath been holden f that a Viſne may come from a Park; alſo it 20 7 
ro. Jac. 307, 


ſeems to be the general Opinion, That a Viſne may come from a F oreſt, 308. 
as hath been more fully ſhewn in the Precedent Section; from whence it 2 Rol. A. 


may plauſibly be argued, that it may come as well from ſuch a Wild, ſup- 2 1179 N 


poſing it to be a Wood. Allo it ſeems 5 to be queſtionable whether a pl. 10. Quæte 
Viſne may not come from a Walk in a Forreſt, being alledged as a Place Co. = * 


in which a Fact was done; but it ſeems clear that no Viine can come from ith Eiter 


it, if it be alledged only as a Liberty, for that no Viſne can come from © 

a Thing incorporeal, * but only from a Place. Alſo it hath been holden 2 Rol. A. 617. 
that no Viſne * can come from the Site of a Manor, perhaps for this Rea- 3 C10 El 732. 
ſon, becauſe it doth not properly ſignify a Place, but rather the Limits and * 1 Sid. 89. 


Situation of a Place. 2 Rol. A. 617. 
Seck. 94. As to the fourth Point, viz, Whether one and the ſame E e. 


Count in Appeal ought to be againſt thoſe who do not appear, as well f Sid. 327. 
5 2 Lev. 30. 


as againſt thoſe who do appear, and againſt the Acceſſaries as well as \. of 
the. Principals ; It is ſaid i by Sir Matthew Hale, That in an Appeal againſt x0 wg 9 
A. B. and C. if A. only appear, yet the Plaintiff ought to count againſt 1 Sid. 327. 
them all, by the better Opinion. And the like ſeems alſo to be holden 3. — 23 


by Sir William Staundforde * and Broch; yet the Point adjudged in the 618. pl. 3. 
H. P. C.188. 


Principal ® Caſe, which ſeems to be the chief Foundation of theſe Opi- OD 
nions, ſeems to be no more than this, That where an Appellant hath had Letter C. 1 


Judgment and Execution in one Appeal, he ſhall not afterwards have ano- ! Brook, Ap- 
eal, 28. 


ther againſt Perſons not named in the firſt, And all the Precedents that I I. 1 


can find, either in Cote or Raſtal, of Counts in Appeals, wherein ſome 5. 7. 
of the Defendants have not appeared, do indeed mention the Perſons abſ-nt, Ste 4 Co. 47. 
as well as thoſe preſent, and thew in what Manner they were guilty, yet j2® 122 . 


are all of them expreſs that the Appellant fanter appellat thoſe that * Cole's n- 
tries 50. 5 


appear only; and that he would in like Manner appeal thoſe that are ab— e 
. . . ANnAatS F. u 
ſent, if they were preſent; by which it ſeems clearly to be implied, That u 40 Tr 


when they ſhall appear, there ſhall be another Declaration againſt them, 47- pl. 4. 55. 
and that the preſent Declaration is eſteemed only as a Declaration againſt pl * hay 
Ll , 5 . 


thoſe that do appear. Neither do I find any Difference in the Precedents pl. 2, 3. 5. 
abovementioned, as to the Form of ſuch Counts in Relation- to this Matter, * 4. 
where the Perſons not appearing are Acceſſaries, from that wherein they pl. 6 


are Principals. But whether the Omitting of a Perſon in one Appeal be » Bro. Non- 
ſuit, 44. 


always a g he charging of him in ano all be 
ys a good Bar to the charging of n another, ſhall be confidered C 11. 735. 


in the following Part of the Chapter, wherein I ſhall treat of the Nature b. 
1 Rol. A. 131. 


of Pleas in Bar to Appeals. 
Seck. 95. As to the third Point, viz. How the Appellant may be non- * * 5 
ſuited, it is generally holden in ſome Books, ? that by the Common Law, 8, y, io. © 
| 3 Ed. 4-11 b. 
2 Bulſt. 19. 


EY 


Contra, Fitz, Nonſuit, 15. 34. Quære Bro, Nonſuit, 6. 20 H. 6. 44. pl. 30. 


it 
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2 Vide ſupra 
dect. 74. 
Noy 88, 
Latch 173. 
Vide ſupra 
Sect, zo. 

c Moor 407. 
pl. 546. 
Cro. El. 465. 


d 2 Jon. 1. 
© Co. Lit. 
139. b. 
2 Jones 1. 
See 20 H. 6. 
44. pl. 30. 
and the Au- 
thorities cited 
under Letter e. 
f 2 Bulſt. 19. 
3 Bulſt. 243. 


r Between 


- DT — l 


Widdrington 


and Charlton 
agreed Mich, 
10 Annæ 


h Finch of 
Law 226. 

2 Danv. Abr. 
252, 

Supra, Sect. 


42. 
i Vide ſupra 
Set. 77. 

k 4 Co. 39. 
Supra Sect, 
77. 

m Supra, Sect. 
18, 77. 

n Fitz, Brief 
219, 231. 

ov Yel. 120. 
Supra, Sect. 
: 38 Sect. 
76, &c. 

7 Supra, Sect. 
$5, &c. 

Cro. El. 196. 
* Supra, Sect. 
35, 47, 71. 
Bro. Appeal, 
38. 

t Supra, Sect. 
Co, 

u Fitz, Coro. 


or tanc breve; or the ſingular ? Number inſtead of the Plural; or (as 
6. ſome ? ſeem to hold generally) any other falſe Latin; or even the Uis 


. pl. 2. 2 H. P. C. 189. S. P. C. 82. Letter A. 5 Co. 121, 
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if a Plaintiff in any Action whatſoever be demanded at any Day of Con- 
tinuance before judgment, and do not appear, either in ® proper Perſon, 
or by Attorney or Guardian, as the Law requires, he ſhall be nonſuited, 
whatſoever, * Excuſe he may have for his Abſence. But it is enacted by 
2 H. 4. 7. That if the Verdict paſs againſt the Plaintiff, the ſame Plaintiff 
ſcall not be nonfuited. And ſince the Statute it hath been adjudged, © that 
if a Defendant in an Appeal of Murder be found guilty of Manſlaughter 
only, the Appellant cannot be nonſuited; but it doth not appear whe- 
ther this Reſolution be grounded on the ſaid Statute, or on the Common 
Law); for it ſeems difficult to maintain that ſuch a Verdict which finds 
the Subſtance of the Fact, ſhall be ſaid to paſs againſt the Appellant, in 
which Caſe only the Nonſuit is taken away by the Statute. And there- 
fore perhaps a Nonſuit in this Caſe may not be ſuffered by the Common 
Law, which ſeems not to have permitted a Nonſuit after a full Verdiq, 
except in ſuch Caſes only whereupon ſome Dcubt remained with the Court, 
as may be reaſonably argued from the Authorities above cited under Letter b. 
But it ſeems that an Appellant may be nonſuited after a ſpecial * Verdict, 
or after a Demurrer*and Argument thereupon, : 

Sect. 96. As to the fourth Point, viz. For what Faults the Writ may 
be abated ; [59] 1 ſhall premiſe that in Order to take Advantage of a De. 
fect in the Writ it ſelf, the Appelle ought to demand Oyer of it, which 
he muſt do in open? Court. And for the better Underſtanding for what 
Faults ſuch Writ ſhal] be abated, I ſhall conſider the following Particulars, 


1, Where it may be abated by the Court ex Officio. 
2, Where upon the Exception, or Plea of the Party, but not without 
ſuch Exception or Plea, | 

3. What Defects of this Kind may be amended, which without ſuch 
Amendment might abate the Writ, 


As to the firſt Particular it ſeems, that the Writ may be abated by the 
Court ex Officio, b for the following Faults, whether the Party take Notice 
of them or not; as, | | 

Sect. 97. I. Where a Writ or Declaration wants thoſe Words of Art 
which are appropriated by Law for the Deſcription of the Offence ; as where 
an Appeal of Burglary * has the Word Burgaliter inſtead of burgulariter, or 
burglariter ; or an Appeal of Rape wants the Word Rapuit, or any Ap- 
peal wants the Word Felonice. u 

Sect. 9%. II. Where the Declaration varies from the Writ; as by lay- 
ing the Offence in the Reign of a preſent King, where the Writ ſuppoſcd 
it to have been in the Reign cf a former King. Or by giving the Defen- 
dant a Name different from that in the Writ ; as where the Writ » calls 
him A. B. cf C. Alderman, and the Declaration A. B. of C. Eſquiie. Or 
where the Declaration is otherwiſe ? defective in not purſuing the Wiit, or 
in not ſetting forth both the Subſtance 1 and Circumſtances “ of the Fact 
with that Certainty which the Law requires: Or in“ laying the Offence in 
a different County, from that in which the Writ wes brought, 

ett. gg. III. Where* the Declaration, doth not conclude contra formant 
Statuti in ſuch Caſes where Ly Law it ought, 

dect. 100. IV. Wheie the Senſe is defective for want of a material 
Word in the Wiit; as ® if the Concluſian be 767 loc breve, Fc. without 
the Word habeas ; Or where there is a falſe Concord in the Writ, as hc: * 


ot 


Chap. 23- | / Aßpeal. 18 5 


of a Word which is not Latin, though ® by the Change or Addition of a H. 4. 8. 
Letter it might be made ſo. But it ſeems that ſuch Faults in the Declara- V 35. 
tion are not fatal if the Writ or Bill on the File be right, as ſhall be ſhewn 
more at large in the following Part of this Chapter. 
Seck. 101. V. Generally where the Writ or Declaration are any other- 
wiſe defective in not obſerving the legal Form, as * where in a Writ of Ap- v Fitz Brief. 
peal ſued by Huſband and Wife, the Concluſion is in the Name of the 25*: 
Wife only : Or where the Writ omits © either the Name of Baptiſm or Sur- « pinch of 
name of the Appellant or Appellee, being under the Degree of Nobility, Law 253, 
which alone can give ſo high * a Name of Dignity as to ſupply the want 27H. &. 3: pl. 
of a Surname. | 1. 665. 
As to the ſecond Particular, vi. Where the Writ may be abated upon Finch 253. 


the Plea or Exception of the Party, but not without ſuch Plea or Exception 1 


1 
I ſhall endeavour to ſhew, Inf. 666. 


| 25 Ed. 3. 39. 
1. Where it may be ſoabated for the Want of fifteen Days between the a 
Teſte and the Return of the Writ. 
2, Where for a Miſuoſmer or Wrong Addition. 


3. Where for a Defect in the Addition of the Appellant or Appellee. 
4. Where for the Multiplicity of Action. | 
5, Where for making of J. S. a Defendant, where there is no ſuch Perſon, 


6, Whether the Defendant may have more than one of ſuch Pleas or 
Exceptions. 


Sect. 102. As to the firſt Point, vis. Where a Writ of Appeal may 
be abated upon the Exception or Plea of the Party for the want of fifteen 
Days between its Tee and Return. If the Party, before he hath pleaded in 
chief, do ſpecially ſhew to the Court ſuch a Defect in the writ the latter Au- 
thorities © ſeem to incline that it ought to be abated, becauſe the Writ is the * Salkeld 63. 


Foundation of the whole Proceeding, and the Law ſeems to be in nothing pl. 4. 


more curious than in ſtrictly keeping up its legal Forms. Yet it hath been Moy ow 


reſolved, that ſuch a Defect is ſalved by the Party's coming in and plead- Cro. Jac. 424. 
ing in chief without taking Advantage of it: Alſo it hath been adjudged, 8 
That where the Original is right, all Defect; in the Meſne Proceſs are ſal- 1 Sd. ink, 
ved by the Party's Appearance, as ſhall be ſhewn more at large in the Cont. 12 Ed. 
Chapter concerning Proceſs. 1 
Sect. 103. As to the ſecond Point, vis. Where a Writ of Appeal may 169. 
be abated, upon the Exception or Plea of the Party, for a Miſaoſiner or | Salkeld 65. 
wrong Addition: it ſeems to be agreed, 5 that if there be a Miſtake in kts 363, 
the Writ or Declaration as to the Name of Baptiſm ; or Surname of the 364. 
Appellant, * or Appellee; or as to the Town, Pariſh or County, Eſtate, 519 Ws be 
Degree or Myſtery, whereof they are ſaid to be; as where ® one who P. P. C. 
is neither by Birth, Office, Creation or Reputation an Eſquire, or Gentle- 243+, 
man, is named with either of thoſe Additions; or where a Gentleman by _ 17 
Birth, who follows the Trade of Huſbandry, is named ® with the Addi- b. 3 4- 
tion of the Trade or Huſbandry, and not of Gentleman; or where a See the Chap. 
Peer, who has more than one Name of Dignity, is not named * by the moſt Pleas -——_—_ 
Noble ; or where a Gentleman or Gentlewoman ? is named Spinſter , or a Felony. 
Yeoman is named Gentleman ; or * if there be no ſuch Town, Pariſh, nor 2 yn 
Hamlet, nor Place known out of a Town, as that whereof either the Appellant! Bo. Ap- 
or Appellee are ſaid to be; and the Appellee before Imparlance plead P** 4+: 


ſuch Matter in Abatement, and thereon Iflue is joined and found for him, =— HS. 


5 5 | 18. £6: 
33 H. 6. 55. 10 Ed, 4. 12. pl. 10. 2 Int. 657, 668. ® 2 2 Inſt. 668. 6 Co. 67. ® 14 H. 6. 15. pl. 51. 2 Inft 
608, 669. o 2 Inſt, 669. ? 2 Inſt. 668. 45 H. 7. 16. pl. 7. 10 Ed. 4. 16 pl. 19. Raſtall's Entric, I The- 
loal, lib. 11. Chap. 4--Sect, 19. * 3 Mod, 267. Salkeld 59. Finch 434. 21 Ed. 4. 7. . b. 
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9H. 5. 1. the Writ ought to be abated, And it ſeems a alſo to have been holden that 


3 doll if the Appellant after Imparlance confeſs that he hath brought his Appeal 
38. by a wrong Name, the Writ ſhall be abated : But it is ſaid b to be no 
Bro. Addi. Fault to give an Eſquire the Addition of Gentleman, & jc converſo. Allo 
ntfs En. if one © who is uſually known and called by the Surname of , be ſo named 
tries 50. pl. in the Appeal, and the Appellee plead that his Name 1s C. and not B. 
10. 54. Pl. 4. and the Appellant reply that the Appellee is, and at the Time of the Pur. 
chaſe of the Original, was as well known by the Name of B. as by the 
Name of C. and this be confeſſed and found for him, it avoids the Plea of 
the Miſnoſmer. And if one who had his uſual Abode at B. and hath 
| been ſometime ſeen at C. be named of C. in an Appeal, it hath been que- 
' 1 Sid. 325. ſtioned “ whether this be ſuch a Fault as will abate the Writ ; becauſe 
Vide = Ed. ſometimes Appellees may not have any known Dwelling ; but if that hap- 
6. "a pen to be the Caſe, ſurely it is the ſafeſt to reply it, and then there ſeems to 
pl 9. be little Doubt but it may make good the Naming of the Party of any 
Place wherein he has at any Time been. And if a Place where he dwells, 
and is a Houſe-Keeper, and alſo another Place where he keeps his Wife 
and Family be well known, it ſeems that the Writ may name him of either 
of ſuch Places, or perhaps of both of them, but is abatable unleſs it name 

him of one of them. | | | 
Se, 104. As to the third Point, viz, Where a Writ of Appeal may 
be abated by the Exception or Plea of the Party, for a Defect in the Ad- 
dition of the Appellant or Appellee, it ſeems that the Common Law in no 
* 2Inſt, 665, Caſe requires any other Deſcription of an Appellant or Appellee, but by 
666. their Name of Baptiſm and Surname, unleſs they be of the Degree of a 
* vn 4% Knight, * or of ſome higher Dignity ; in which Caſes, whether the Name 
11 H. 6. 11. or Dignity be ancient, or (as ſome ſay*) of a new Creation as that of 
Pl. Ei. 6, Baronet, Sc. it ought to be added to the Name of Baptiſm and Surname; 
and if it be of the Degree of Nobility, it ought ® to ſupply the Place of 


pl. 19. : | . 
f 11 H. 4. 40. the Surname. And it ſeems that the Law was * ſo curious in this Particu- 


* lar, that if a Plaintiff in any Action gained a new Name of Dignity 
14 H. 6. 14. . : ; . . : 
hanging a Writ, he made it abateable ; but this Inconvenience 1s remedied 


b. | 
Hob. 129. by 1 Ed. 6. 7. Sec. 3. by which it is enacted, That rf any Plainttff in any 


. of Action ſhall be made a Duke, Archbiſhop, Marquis, Earl, Vis 


469. pl. 10. x 5 - 8 $24 
2 Init. 666, count, Baron, Biſhop, Knight, Juſtice of either Bench, or ' Serjeant at Law, 


667. depending the ſame Action, that ſuch Action fer ſuch Cauſe ſhall not be abate- 


TOON "Res able or abated, But it hath been holden * that the Dignity of a Baronet 


Supra Sect. is not within this Statute, becauſe there was no ſuch Dignity at the Time 


15 fl. 6. 2. Of the making of it. 
. Sect. 105, To prevent the Inconvenience of troubling one Perſon for 


Contra, 24 E. another, which cannot but often happen if there be no other additional De- 
* xg ſcription of the Defendant, it is enacted, by 1 H. 5. Chap. 5. That in 
28 Ed. 3.53, every original Writ of Actions per ſonal, Appeals and Indiciments and in 
Pl. 8 L which the Exigent ſhall be awarded, to the Names cf the Defendants in ſuch 
Littleconts: MWrits Original, Appeals and Indiftments, Additions ſhall be made for thiir 

Eftate or Degree, or Myſtery, and of the Towns or Hamlets, or Places and 


Rep. 21. 
Cro. Ca. 104. Counties of the which. they were or be, or in which they be or were converſant. 


the ſaid Writs and Indictments ſhall be abated by the Exception cf the Party, 
wherein the ſaid Additions be omitted, 


Seck. 106. 
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Seck. 106. For the better Explication of this Statute, ſo far as it relates 


to the ; Subject of this Treatiſe, 'I ſhall firſt premiſe, That a generally ſuch * Sd 101, 
Additions in Engliſh are as good as in Latin; and where there are ſeveral ! Keb. 12. 
Deferdants'of different Names; and the ſame Addition, it is b ſafeſt to repeat; * e 
the Addition after each of their Names, applying it particularly to every 37 H. 6. 
one of them; and where a Father hath the ſame Name and the ſame 79 pl. 8 
Addition with a Defendant being his Son, the Writ is e abateable unleſs 3 Kd. 3. . 
it add the Addition of Puiſne to the other Additions ; but where the Fa- pl. 11. 
ther is the Defendant, it is ſaid that there is no NEW of the Addition of 

Eigne. d And if the Son be #7 Cuſicdia Mareſchalli, and ſo declared u Salkeld -. 
againſt, it is ſaid that the Count is good without the Addition of Purſe, 

unleſs the Father of the ſame Name and Addition be alſo in the Cuſtody 

of the Marſhal. And for the better underſtanding of the Nature of the 


| ſeveral Additions required by the Statute above Id, I ſhall endeavour 
to ſhew, 


1. What is a ſufficient Addition of the Eſtate or Degree. 
2, What of the Myſtery. 

What of the Town, Hamlet, Place, or County, of the Appellee. 
ry How the Defect of an Addition may be ſalved. 


Sf: 107, As to the Gr Particular, viz, What is a ſufficient Ad- 
dition of the Eſtate or Degree of the Appellee ; I ſhall obſerve ; Fittt, 
That it is neceſſary to ſhew the preſent Eſtate or Degree of the Appellee 
eat the Time of the Writ, in which Reſpect this Addition, and alſo the- ax 4; . 
Addition of the Myſtrey differs from that of the Place, which is 1 pt. 
ſet forth by naming the Appellee late of ſuch a Place, 

Seck. 108, Secondly, That ſuch Addition muſt be expreſſed in ſuch a 5 11 6. 3. 
Manner that it may plainly appear to refer to the Appellee; for it hath P TK od 
been reſolved, that to name the Appellee Son of A. of B. Butcher is in- ; 


ſufficient, * Butcher refers to A. rather than to the Appellee. 


Sect. 109, Thirdly, that a Biſhop of an 1r:/b Dioceſe may be 6s 90 008: 
7 cap. 


well deſcribed by the Addition of his Biſhoprick, as an Enghſh Biſhop rz 6h & 

may by the Addition of an Engliſh one; (as it ſeems to be admitted in 

the Year-Book of 21 H. 6. 3. pl. 4.) But it ſeems s clear, That no ones 2 Inſt. 667 
can be well deſcribed by the Addition of a temporal Dignity in Ireland or | 
any other Nation beſides our own, becauſe no ſuch Dignity can give a Man 


a higher Title here than that of Eſquire. 

Sea, 110. Fourthly, That the Degree of a Serjeant at Law is a good!? Thelol. 
Addition, from whence it may reaſonably be argued that a Decree in * bo. 
either Univerſity i is alſo a good Addition, as it is holden by Sir Eduard 12 b 
Coke whithout Queſtion; yet this is made a 9Puxre by Theloal. * and it is * Theloal, 
holden in the Year-Book of 35 H. 6. 55. and admitted by Sir Edward 2 * 4 
Coke in the very Place above-cited, That a Doctor in Divinity may have 13. 2 
the Addition of Clerk, which ſeems not eaſily reconcileable with the Opi- 
nion that the Degree of a Doctor is a good Addition; for if it were, 
why ſhould not the Writ be abateable for having the Addition of Clerk 
inſtead of it, contrary to the allowed Rule in other Caſes that the moſt ' Vide ſupra 
worthy Addition is to be uſed ? Sekt. 102. 

Sect. 111. Fifthly, That Generoſus wor Armiger ” are either of them, * 4 Laſt. 667, 
good Additions for the Eſtate and Degre2 or a Man; Generoſa * for that of be 38 Aga: 


| on, 44, 50. 
a 2 Inſt, 667. Bro. Addition, 44, 50. o 2 Inſt. 668. 


a Woman 


575 4 13. 


| 
; 
} 
F 
t 
| 
| 
f 


Dy. 47. pl. 
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* 2 faſt. 658. a Woman; and Yeoman * and Labourer * are alſo good Additions for the 


N 5h Eſtate and Degree of a Man, but not for that of a Woman; and Wi. 


Bro Addi- dow or fingle* Woman, or as ſome © ſay, Wife of J. S. are all of them 
_ 5-,39: good Additions of the Eſtate and Degree of a Woman, but no ſuch like 
thin; ©: Addition is good for the Eſtate and Degree of a Man. And Spinſter * i; 
Bro. Addition, a good Addition for the Eſtate and Degree of- a Woman, and perhaps alſo 


64. 66, Fe: 
Theloal. Lib. for that of a Man. 5 


6. cap. 15. Se. 112. Sixthly, That Burgeſs * and Citizen, and Servant, bare all 
Set. 4 of them too general, and therefore not good Additions of the State or 


hs I ; | 
Mg : "= Degree either of Man or Woman. 


14 Ed. 4 7 Se#. 113. As to the ſecond Particular, viz. What is a ſufficient Ad- 


pl Aadition. dition of the Myſtery of an Appellee; having firſt premiſed that the Word 
5 3 Myſtery includes all lawful Arts, Trades and Occupations; and * that if 


' Theloal, lib, one under the Degree of a Gentleman have divers of ſuch Arts, Trades or 


N Occupations, he may be named by any of them, I ſhall endeavour to 


*Y H. 4. 5 b. ſhew, 
4 H. 6. 4. 


l. 9. | ER 
Domes Cro. 1. What Additions of this Kind are clearly good. 


E, 198. 2, What are clearly inſufficient, 


3.4 3. What are queſtionable. 


7 Dyer. N 
38 pl. 10790 Sed. 114. And firſt, The following Additions of this Kind clearly ſeem 
159 747., to be good, as Huſband- man, Merchant, * Broker, Taylor, » Point- 
2 Inſt. 668. Maker, ? Smith, * Miller, Carpenter, Cook, Brewer, Baker, Butcher, 
Bro. Addition, Pariſh-Clerk. * Mercer, *2 Fiſh-Monger, bb Dyer, ee Schoolmaſter, dd Scri- 


42- 50. 55. vener, and ſuch like. | 


56. con. Bro. 


Addition, . Sect. 115. Secondly, The following Additions of this Kind clearly 


i 2 Init, 668. ſeem to be inſufficient, as Maintainer, ee Extortioner, Thief, es Vagabond, 


7 4 Addi. Heretick, common Informer, and ſuch like. 


on, 44. Thirdly, The following Additions of thi: Kind ſeems to be queſtionable, 
2 Inſt 668 7 | * ; 1 


J on. ? 5 , | $i 
Mogi —_ Seck. 116. Firſt, Farmer, which by the better ** Opinion ſeems to be 


= Bro. Addi- an inſufficient Addition, becauſe if any Myſtery be implied in the Notion 
re 4 it, it is that of Huſbandry, of which Huſbandman i; the proper Ad- 
19. The- dition. oy | 
Fo, Ab. 6. ger. 117, Secondly, Chamberlain, Butler, and Pantler, which are 
ca. 15-Y%-5- holden ” to be inſufficient Additions, becauſe they denote only a ſpecial 
tion, 15, 39. Kind of Officer, or Servant, and imply nothing, which in the common 
5 7- Underſtanding of the Words comes under the Notion of a Myſtery. And 
Ls from this Ground it ſeems to follow, that neither Groom w nor Page 


22H,6. 53, are good Additions ; and yet in ſome * of the Old Books they ſeem to have 


2 gg been ſo admitted. 

* Bro. Additi- Sed. 118. Thirdly, Hoſteler, which hath been holden ?? to be a good 
ons, 15. 22, Addition, and ſeems properly enough to come under the Notion of a 
on Kc Myſtery. And though it hath been reſolved, 4% That any one who keeps an 
pl. 51. The- Inn may be ſued by the Addition of a Labourer, upon the Cuſtom of be 
m_ 5 — Realm, for want of due Care of the Goods of his Gueſts; becauſe who- 
6 ever keeps a common Inn, is in that reſpect liable to anſwer for ſuch 
Fitz. Uda- Defects, by whatſoever Addition he may be ſtyled; yet this does by no 
3:4 32. 37. —_ | 

J. 5. pl. | | 

” 36 Ed. 4. 3. pl. 10. 7 Bro. Additions, 42. * Bro. Additions, 52. 62. ** 2 Inſt 668. bo 19 H. 6. 5 f. pl o. 
ce 5 H. 5. 7. pl. 16. 44 2 Leon. 186. 9 H. 6. 65. pl. 19. 2 Inſt. 668. 22 Ed. 4. 1. pl. 1. 2 loft, 668 
100 H. 6. 65. pl. 19. 28 22 Ed. 4. 1. pl. 1. 2 Inſt, 668. ÞÞ 22 Ed. 4. 1. pl. 1. li 1 Rol. Rep. 190. „ The. 
loal, lib. 6. cap. 15. Sect 9. 2 Inſt. 668. Bro. Addition. 10. 28 H. 6. 4. pl. 18. 1 Bro. Addition, co. 58. 2 Intl. 


668. Theloal, lib. 6. cap 15. Sect. 10. un 2 Inſt 668. an Bro, Addition, 50, 58. Fitz Coro. 43. 21 Ed. 4. 71. 
Bro. Addition. 35, 21 H, 6. 50. pl. 3. 4422 H. 6. 21. Tbeloal. lib. 6. cap. 5. 
Means 


Chap. 23. Of Appeal, „%% 


Means prove ſuch Perſon may not as well be ſued by the Addition of 
Hoſteler, but only that he may be ſued as well under any other Addition. 
As to the third Particular, v/z. What is a good Addition of the Town, 
Hamlet, Place, or County of the Appellee ; I ſhall obſerve, 
Se. 119. Firſt, That it is good Addition of this Kind to Name the 
Appellee late“ of ſuch a Town, in which Reſpe& this Addition differs 
from that of the Eſtate, Degree or Myſtery, And it is ſaid that if a De- Vide ſupra 


fendant be named of A. and late of B. it is ſufficient to prove either Ad- 7 © is | 
| | 1. 1 : 


dition. | Py 
Sef. 120, Secondly, That the conſtant Courſe of Precedents hath 19 H. 6.656: 
made it a ſufficient Addition of this Kind, to name the Defendant of i. "I 
City which is a County“ of it ſelf, as de Londino, © de Norwico, Sc.! Ed. 4. 2. pl. 
without more, by which it ſhall be intended that he lives in the County 3,7... 
as well as City of London and Norwich, &c, unleſs he ſhew the contrary, 9 7 
tho' Part of each of theſe Cities lie out of their Counties. However it 9 H. 6. 66. 
is certain, that it is not ſufficient to name a D-feadant Landini d or Bri. Es 
ſfoliæ, &c. becauſe that imports only that he belongs to ſuch Town, and cap. 14. Sea. 
not that he reſides there. Alſo it ſeems clear, Tnat it is not ſufficient '7: 

| ; 8 | 2 Inſt. 66 
to name a Defendant of any Town which is not a County of it ſelf, with- «, Ed. 4. 18. 
out ſhewing in what County it lies. Alſo iff a Man be nam:d of a Pariſh pl. 30. 
which contains more Towns, or Hamlets, or Places known ont of any 1 = AER a 
Town, or Hamlet, the Defendant miy plead ſuch Matter in Abatemeat, 5 6.4 


becauſe ſuch an Addition does not purſue the Statute; but a Pariſh ſhall Pl. * FI 
„O. 12. 


be intended to contain no more than one Town, unleſs the Contrary be of 21. 


ſhewn. 5 d z; H. 6.12. 
L 21. 


Sect. 121. Thirdly, That if there be two Towns in a County of the 5H. 
ſame principal Name, with different Additions to diſtinguiſh them from A to 
on2 another, as Great Dale, and Little Dale, or Upper Dale and Lower 4 Ed. 4. 10, 
Dale, and the Defendant be named only of the principal Town without pl 8, . 

— 5 eCro. Jac. 107. 
any Addition, as of Dale only, the Defendant may plead © that there fz Inſt. 669. 
are two Dales in the ſame County called Great Dale and Little Dale, and Vide ſupra 
none without an Addition, Sc. Or according to ſome Opinions h either 22 Lib. 
in this Caſe where there are two different Towns called Dale, or even 6. cap. 14. 


where there is but one Town, ſometimes called Southdale, and ſometimes 35 K 4" 5 


Northdale, but never ſimply Dale without an Addition, the D-fendant pl. 37 
may plead that there is no ſuch Town as Dale, in the ſame County, be- 7 H. 6. 39. 
cauſe Parcel of a Name cannot be ſaid to be the Name. But if there be 10 h 3 
two Towns of the ſame Name in a County without any Addition to di- pt. 77. 
ſtinguiſh them, as it ſometimes happens where they lieat a Diſtance from ff, . 
one another, I do not find any Authority that it is not ſufficient in ſuch 1011 A, EM 
Caſe to name the Defendant generally of either of ſuch Towns, without 5. 
adding any Thing to diſtinguith it from the other. * * * 
Sect. 122. Fourthly, That if an Appellee live in a Hamlet of a Town, Kaſtabs En- 
it is ſaid i to be in the Election of the Appellant to name him either of 8 5 
the Hamlet or of the Town; but it ſeems that this is to be intended Fg 1 


only of ſuch Hamlets which are ſo far eſteemed to be Parts of a Town, 14 H. 6. 23. 


. . . 5 . * 4 5 68* 
that thoſe who live in them are in common Speech indifferently ſtiled [Theloal, Lib, 


ſometimes of the Hamlet, and ſometimes of the Town; for I ſee nots. cap. 14. 


how the Addition of the Town can be proper, where the Party lives in a S<#: 23: 
Contra, 7H.6. 


Place known by a diſtin& Name, and not Parcel of it. 45. pl, 285. 
Sect. 123. Fifthly, That if an * Appellee live in a Place known by Nr 
N ; | ib. 6. cap. 
a ſpecial Name, and lying out of any Town or Hamlet, he may be well 14. A A - 
| 2 Init. 669. 
35 H. 6. 30. pl. 37. 14 H. 6. 23. pl. 68. 2 Inſt 669. k 2 Inſt, 669. 21 Ed, 4. 37. pl. 1. Fitz. Brief, 457. 


7 H. 4. 27. a. 
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named of ſuch Plece ; but if he live in any Place known within a Town 
or Hamlet, it is ſaid to be fafeſt to name him of the Town or Hamlet, 
1 669. Sect. 124. Sixthly, That the Addition of the Place of Habitation of 
+ 21. 2 Wife is ſufficiently ſhewn, by ſhewing that of the Husband, becauſe it 
2 Theloal, ſhall be intended that the Wife lives where the Husband does. 
Lib. 6. cap. Sec. 12 5. As to the fourth Particular, viz, How the Defect of an 


N oa Addition may be ſalved; it hath been adjudged, a That if an Appellee na- 


7. 9+ E 
*3; H. 6.442 med with an inſufficient Addition, or without any, appear and plead to 
2 the Appeal, he cannot afterwards take Advantage of the Defect of the 


Error, 5 . LS 8 
n ag to Addition, becanſe by his Appearance and Plea he admits himſelf to be 


2 Rol. Rep. the Perſon intended. And ſome have holden, b That the Party by his 
\ Rol. 4. bare Appearance ſalves the Want of an Addition, or a bad one; but this 
780. pl. 5- ſeems Contrary to almoſt all'the Authorities above cited in Relation to 
7 —_ this Matter, which ſeem to admit that the Party before other Matter 
ſeems.con- pleaded may take Advantage either of the Want of an Addition or of a 
os / bad one. And accordingly it was lately © adjudged in an Appeal of Death 

1 Sid. 247. between Reeve and Trundal, that the Want of an Addition of the Ap- 


Keb. 885. , 
« Paſch, E pellee was a good Plea in Abatement, and the Writ of Appeal was abated 


Georgi i. by ſuch Plea, DS | 
dect. 126. As to the fourth Point abovementioned, 272, Where a Writ 
of Appeal may be abated upon the Excep tion or Plea of the Party for the 
18. P. C. 82. Multiplicity of Action; it ſeems “ clear, That after an Appellant hath 
_—_— appeared on a Writ of Appeal, or even on a Bill of Appeal removed into 
Bro. Brief, the Court of King's Bench from before the Sheriff and Coroners by Cer- 
192 _ Htiorari, if he commence a new Appeal for the ſame Matter, the Appellee 
mag Rs may plead in Abatement that ſuch prior Appeal is ſtill depending, &c. But 
548, 774 it ſeems clear, That it is no Plea in Abatement of a Writ of Appeal, 
2 ++ ++ that the Appellant hath brought a Bill of Appeal for the ſame Matter be- 
8. p. C. 82. fore the Sheriff and Coroners, becauſe ſuch Bill is not of fo high a Nature 
Letter D. as a Writ of Appeal, but it is ſaid to be only in Nature of a Plaint till it 
a I be removed into the King's Bench, which ſeems * to depend on the Statute 
See 4 Kd. 3.9. of Magna Charta 17. fince which Statute the Sheriff and Coroner cannot 
2 . n a. Proceed to Trial upon a Bill of Appeal, as perhaps they might have done 
As $6 24 by the Common Law. But after ſuch Bill of Appeal before the Sheriff 
41. and Coroners is removed into the King's Bench, if the Plaintiff bring a 
what - 82. Writ of Appeal for the ſame Matter, it is holden ® by Staundforde, and 
\ Fitz, Coron. ſeems to be admitted in the Year-Book of 4 H. 6. 14, 1 5. and both by 
Fitzherbert h and Brook ' in their Abridgments of the ſaid Year-Book, that 


e Appellee may plead in Abatement that ſuch Bill of Appeal is depend- 


mr ing, becauſe after it is removed into the King's Bench, it is of as high a Na- 
* H. P. C. ture as a Writ of Appeal, Yet Sir Matthew Hale © ſeems to be of Opi- 
189. nion ſuch Bill fo removed is not pleadable in Abatement till the Plain— 


tiff hath appeared thereon ; perhaps for this Reaſon that before the Plain- 
tiff hath appeared, it doth not appear of Record, that he hath proſecuted 
the Suit in the King's Court, becauſe the Certiorari might have been taken 
1 H. 7.6, Out by a Stranger. Upon which Ground it ſeems to have been reſolved 
pl. 15. that it is no good Plea in Abatement of an Appeal, that the Plaintiff hath 
Fitz. Brief, purchaſed another Writ of Appeal returnable at ſuch a Day, Cc. and that 
ſuch Writ was deliveied of Record to the Sheriff, becauſe it might be 


— : 
for what appears upon the Record, That the firſt Appeal was fo far 


87 


8. F. C. 82. proſecuted by a Stranger; but in the ſame Caſe it is admitted that ſuch 


4 1... 5. C. prior Appeal depending will abate the ſecond, where it appears on Re- 


149. cord that the ſame Plaintiff hath appeared and ſued it, as in paying of 


Proceſs, Ge. 
I 


Heck 127. 


Chap. 23. / Appeal. 191 


Steck. 127, As to the fifth Point, vis. Where a Writ of Appeal may 

be abated for the making of J. S. the Defendant, where there is no ſuch 

Pperſon; it feems clear, That if there be divers Defendants in an Appeal, Dyer 348. 
and one of them who does not appear be miſnamed either as to the Sur— br po 8 
name, or Name of Baptifm, or be deſcribed by a wrong Addition, or were 8. P. C. 82. 
dead before the Writ purchaſed, any of the Defendants who do appear Letter E. 
may plead, That whereas the Appeal is ſued out againſt A. B. of C. in N 


the County of D. Yeoman, there was not at the Time of the Pu:chaſe 745 * 3 
of the Writ, nor hath been ſince, any ſuch Perſon as A. B. in rerum na- Fi. Coron. 
tura, as by the Writ is ſuppoſed, whereon if Iſſue be joined, if the Ap- RF 
pellant cannot prove that there now is, or was at the Time when the Writ pl. 6. 
was purchaſed, ſuch a Perſon of ſuch Name and Addition as by the Writ of 5 7. 34s 
are ſuppoſed, it ſeems that the Verdict ought to go apainſt him, where- 7H 4. 2. 
upon the Writ ſhall be abated as to all the Defendants. But it is not 178 
adviſeable in ſuch a Caſe to plead that there was not at the Time of the 
Purchaſe of the Writ, Fc. any ſuch Perſon as A. B. of C. in the Coun- 6 H. 7. 7. pl. 
ty of D. Yeoman, becauſe it implies a Negative pregnant. Alſo if a De- 7 , 5. 
fendant miſnamed or deſcribed by a wrong Addition do appear, it ſeems 52. MX 
to be agreed © that no other Defendant beſides himſelf can plead the M S. F. C 82. 
noſtmer or wrong Addition. But I do not find it to be agreed,“ That ſuch a 1 
Plea by one Defendant ſhall abate the Writ as to any other beſides himſelf; above cited. 
but if ſuch Matter when pleaded by another on the Non-appearance of the 3 H. 7.31. 
Defendant, will abate the Writ as to all, it ſeems, difficult to give a Reaſon 11 
why it ſhould not have the like Effect when pleaded hy the Party himſelf. Pl. 14. 
Seck. 128, As to the ſixth Point, viz. Whether the Appellee may have Pot Sn 
more than one ſuch Plea or Exception; there ſeems to be no Doubt but S. P. C. 82. 
that if a Defendant in an Appeal, or even in an Indictment of Felony, Letter E. 
think it proper to make uſe of never ſo many Pleas or Exceptions of this 
Kind, requiring all of them the fame kind of Trial, he may take Ad- 
vantage of them all, © unleſs f they be repugnant to one another. Alſo © Finch of 
it ſeems to be the better Opinion, ® That he ſhall have the like Ad- 187 303, 
vantage, where ſuch Pleas or Exceptions do not all of them require the 1 H. Ex 
ſame Kind of Trial, but ſome of them are triable by Matter of Record, b. 16. a. 


and others by the Country. And if ſuch Pleas or Exceptions be all mw Appeal, 


of them triable by the Country, it ſeems to have h been generally a- fS. P. C. 82. 
greed, That the Defendant muſt at the fame Time plead alſo with them e f 

all his Mat ters in Bar, if he have any ſuch, and alſo plead over to the Ia 364. 
Felony, (unleſs where he hath admitted the Fact by the Matter pleaded Quære 4 HC. 


in Bar): But if the Plea in Abatement be triable by Matter of Record, it da 


is holden in ſome Books, that the Defendant is not bound to plead over 44. 
to the Felony, till ſuch Plea in Abatement be found againſt him. But“ 1 
the greater Number of Precedents, and conſtant Practice of late ſeem to 8 


be otherwiſe, However it ſeems clear, That whatſoever Nlatters are 21 Ed. 4. 71. 


pleaded in Abatement of an Appeal, or Indictment of Felony, and found 3 5: a 


againſt the Defendant, yet he may afterwatds plead over to the Felony. Trungal, 
lo] And in theſe Reſpects ſuch an Appeal and Indictment differ from Faſche 3 
Appeals ® of Mayhem and all civil Actions whatſoever, except only Aſfiizes Dy. 88. ot. 


of Mortdanceſtor a, Novel e Diſſeiſin, Nuſance?, and Juris utrum; for 107. 
it ſeems to be a ſettled Rule, that in Appeals of Mayhem and all other civil Raſtal's En- 


| tries 49. a. b, 
Actions, 3 Mot 266, 
| | 207. 
Quzre 6 H. 7. 7. pl. 2. Shower's Reports 47. i Bro. Appeal, 48, 66. 1H... B45 2, afl. pl. 3. 
* Cro. El. 699. 10 H. 4. 4. pl. 14. 4 II. 6. 15. b. 1 H. 6. 1. pl. i. Raſtal's Entries 47. a. IFinch of Law 
363, 364, 385. 27 Aſſ. pl, 3. 1 H 6. 1. pl. 1. 2 Hf. H. P. C. 239. * Cro. El, 495. pl. 14. | Popham 115. 
Owen 59, 60. Moor 457. pl. 628. Noy 36. a Finch of Law 385, 418. 40 Ed. 3. 29. b. 39 Af. pl 12, 
o 1 Ed. 3. 11. pl. 33. Dy. 310. pl. 82. 4 Hl. 6. 16. a. 1 Jon. 413. S. P. C. 82. Letter E. Cro. Ca. 5 20. Finch 
of Law 363, 364, 385. ? Finch of Law 303, 385. 440 Ed. 3. 29. b. Finch of Law 363. 385. 
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Whether an Abatement of a former Appeal. 

. Where the Bringing of an Appeal of this Kind againſt one Perſon 
ſhall be a Bar of any ſubſequent Appeal againſt any other Perſon 
not named in the firſt, 

6. Where a Releaſe will be a good Bar of an Appeal of this Kind. 

7. Where the Appellant may be barred as to one 1 and con- 
tinue his Suit againſt the reſt. 

8, Whether any, and which of theſe Pleas! are conſiſtent with the 
general Iſſue. 


Sec. 130. As to the firſt Particular, vis. What Pleas will be good 
Bars of ſuch an Appeal by ſhewing that the Plaintiff had never any 
Right to bring it; it ſeems to be a good general Rule, That any Plea, ,s. p. c. 
of this Kind is good which ſhews that the Plaintiff wants any of thoſe H. P. C. * 
Requiſites the which Law makes neceſſary to intitle him to the Appeal. 
And therefore in an Appeal of Death by a Woman it is a good Plea 
that * ſhe was never lawfully married to the Deceaſed ; or e that ſhe hath » Supra Sea. 
not continued a Widow fince his Death, but hath tiken another Huſ- 36, 
band. Alſo in an Appeal of Death by one as Heir, it is a good Plea, ® 
that A. B. at the Time * of-the Writ was and till is Heir of the . 
ceaſed; or or that one of the Defendants was the Wife of the Deceaſed, $.P. C. 355 
and made a Deſendant by Covin to exclude her from her Appeal ; or that hg 3 * 
the Plaintiff is a Baſtard * and not legitimate. And where one brings an © Raſtal's Er- 
Appeal as Brother and Heir, it is a good Plea, that he is not * Brother mw 22 
and Heir as by his Writ and Declaration he hath ſuppoſed, or * that he tris 49. a. 
hath an Elder Brother by the ſame Father and Mother ſtill alive; or Rattal's En- 
where one brings an Appeal as Couſin and Heir, viz. Brother of A. B. 2 
Father of the deceaſed, it is a good Plea, That he is not Couſin and 40 Lecteri, 
Heir, v/2. Brother of A. B. Father of the Deceaſed, Sc. as by bis Writ, ee 
and Declaration he hath ſuppoſed. Alſo k it is a good Plea in any Ap- s. £20.58. 
5 of Death, that the Plaintiff hath ſlipt his Time in not bringing 1 
Appeal within the Vear and Day after the Death of the Perſon ſuppoſed a4 Lever 
to have been killed. Alſo it is a good! Plea in an Appeal of Robbery, S P. C. 98. 
That the Plaintiff is a Villein to the Defendant. And it is a good ® Plea ” Spr Sect, 
in an Appeal of Rape by a Man and a Woman. that the Plaintiffs were 8. b. C. 98. 
never Jawtully married. And wit is a good Plea in Bar of any Appeal of Leter . 
Felony, That the Plaintiff is an Ideot, or that he was born deaf and dumb. Seta Seck. 
Alſo it is ſaid by Sir Wilham Staundford, o that it is a good Plea in Bar of S. p. C. 98. 
any fuch Appeal, That the Plaintiff is attainted of Treaſon or Felony ; Lever C. . 
however Pit ſeems that ſach Attainder is no perpetual Bar, but only during! e 
the Time it continues in Force. p 8 Sect. 
Seck. 131, As to the ſecond Particular, viz, Where a Retraxit or Non- 3 Mn 
| ſuit in a former Appeal of this Kind will be good Bars of another; Ip, 139. ED 
take it to be clear, à that a Retraxit of any ſuch Appeal is a Bar of all H. b. C. 190. 
ſubſequent Appeals of the ſame Kind; for it ſeems to be a general ſettled 145. 
Rule, That a Retraxit of any Action whatſoever is a Bar of all others of Leters A, B. 
the like or inferior Nature, Alſo it ſeems to be certain, That a Non-?!9 H. 4. 4: 
ſuit on a Bill * of Appeal, whether commenced in the Court of King's fs e. 14 
_ Bench, or before Juſtices © of Gaol-Delivery, or before the Sheriff * and Letters A, B. 
Coroners, or a Nonſuit after * Declaration on a Writ of Appeal, is a 22.0 pl. 97. 
Bar of all other Appeals of the ſame Kind: becauſe no ſuch Bill or De- s. b. C 7% 
claration ſhall be received, unleſs * the Appellant have firſt appeared in Letters A. b. 
proper Perſon ; and it Ren to be agreed by all the Books, That a Non- e . . 
| 2 eld 64 
VoL. II. Ded d 0 ſiuit vide F. N. h. 


26. Letter P. 


„ e.. 
_ Sect, 
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ſuit after ſuch an Appearance is peremtory. Alſo it is holden generally 
22 Aff. pl in ſome Books, a That a Nonſuit after Appearance is a peremptory Bar 
N 1.3.16, to the Appellant, without adding that he muſt alſo have declared; from 
pl. 27. whence, and alſo from the general Reaſon of the Thing, it may be rea- 
Bro. Appeal, ſonably argued, That if it any way appear on Record that the Appellant 


gp who was nonluiteg in a former Appeal, did actually * and proſe- 


Fitz. C 
184 eln cute ſuch Appeal, as by paying b of Proceſs on it, Sc. he ſhall be barred 


9 13.6. in any other Appeal of the fame Kind, But it ſeems e that the bare Ta- 

4 king out of a Writ of Appeal, and cauſing it to be delivered of Record 
SupraSe@:25. to the Sheriff, and a Nonſuit upon it, is no Bar of a ſecond Appeal, be- 
: - 4 2. b. cauſe it doth not appear of Record, but that it might be done by a Stran— 
47 An pl. 7. ger; and notwithſtanding ſome Books d ſeem to hold generally, That any 
Vide /H. 7. Nonſuit in Appeal is peremtory, yet it ſeems to be in great Meaſure 


ig 6 is z ſettled e at this Day, that ſuch Nonſuit Sage to be after an Appearance 


Letter A. in proper Perſon of Record, . 
7 H. 7. 6. pl. Sef. 132. As to the third Particular, viz. Whether a Diſcontinuance 
17 32. of ea former Appeal of this Kind will be a good Bar of another; it is 


* 27 Aff pl). holden by the Reporter of the Year-Book of 16 Ed. 4. That a Diſ- 
Vage i . continuance of one Appeal is a Bar of any other, becauſe the Life of 

J the Appellee was once put in Jeopardy by the firſt Appeal; but this Rea- 
1 Sid 32. ſon proves as ſtrongly that the Abatement of an Appeal where the Wrir 


- e was good ſhall be a Bar of another; for by an Appeal ſo abated the Life of 
to the other the Appellee is as much put in Jeopardy as by an Appeal that is diſ- 


Points of this continued; and yet it ſeems to be agreed at this Day, that ſuch an Abate- 


1 1 . 4. 11, ment of an Appeal cannot regularly be a Bar of another, as ſhall be more 
pl. 7. fully ſhewn in the next Section. Nor can I find it any where adjudged, 


pps Appeal, That the Diſcontinuance of one Appeal is a Bar of ancther. It is true 
Vis p. C. indeed, that in Bradley * and Bank's Caſe, the Appllee was totally diſ- 

59 G. charged upon a Diſcontinuance. But the Reaſon hereof ſeems to have 

2 285, been, not that the Diſcontinuance would be of its ſelf a Bar to any other 

284, Appeal, but becauſe the Year and Day were paſſed, and conſequently 

Yelv. 204. there could be no other Appeal; and the Appellee had alſo been before 
convicted on an Indidment, and had his Clergy, and conſequently could 
not be proceeded againſt at the Suit of the King. However, granting the 
Opinion aforementioned to be Law, That the Diſcontinuance of one Ap- 
peal ſhall be a good Bar of any other ; ſurely it is to be intended of ſuch 
a Diſcontinuance only, as happens after the Appearance of the Appellant, 
for the Reaſons given in the precedent Section, in Relation to a Non- 
_ fait, 

Sed, 133. As to the fourth Particular, vis. Whether an Abatement of 
a former Appeal of this Kind will be a good Bar of another, it ſeems 
clear, that if an Appeal by a Wife abate by her taking another Huſband, 

d VideS.P.C.or an Appeal by an Heir abate by his Death, there can be no other 

17 00 4 Appeal. But the Reaſon hereof ſeems not ſo much to depend on the Abate- 

i Vide ſupra ment, as on the Marriage in the firſt Caſe, and the Death in the ſecond ; 

Sed. 38, 39, b as it ſeems the better Opinion, would of themſelves have <bated 

8 * 1 ſubſequent Appeal, whether 07 had been brought before or not. Yet 

pl. 9. I hind it holden generally in ſome * of the Old Books, that an Appeal once 

Bro. Appeal, determined, cannot revive; and in others, that where an Appeal of 

15% Ed. 3. 1, Mayhem, which in this Reſpeck ſeems not to differ from other Appeals, is 

pl ;. * "abated without the Default of the Party, he may have a new one, by 

aq Appeal. which it ſeems to be implied, that if it abated by his Default he cannot 


have a new one; and this Opinion ſeems alſo to be confirmed by ſome 
I . other 
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other Old Books, but it is denied * by others. However I take it to be H. 5. 1. 
ſettled e at this Day, where there continues to be a Plaintiff, not diſabled . 
to proſecute, he ſhall not be barred in a ſecond Appeal by an Abatement 38, 44. x 
of the firſt. 4H 6, 16 . 
Seck. 134. As to the fifth Particular, viz. Where the Bringing of an 1 8 
Appeal of this Kind, againſt one Perſon will be a Bar of any ſubſequent 13 Al pl 10, 
Appeal againſt any other Perſon not named in the firſt; it is ſaid, that * Sn 
anciently one might have had two Appeals for the ſame Fact, one againſt s. P. C. 65, 
the Principal, the other againſt the Acceſſary. And even at this Day, if Letter C: 
one be robbed of the ſame Goods, at ſeveral Times, or receive different 18 IJ * 


f Maims, whether at the ſame or at ſeveral Times; or a Woman be ra- tg H. 4. 2. 3. 


viſned more than once, whether, by the ſame or by different Perſons, it H 4 14a. 


; he hg | "8 | 
ſeems clear that ſeveral Appeals lie for each diſtin Offence. But it ſeems wg 3 


to be generally * agreed at this Day, that after one hath brought an Ap- * Bro. Appeal, 
peal of Felony againſt one Perſon, who is thereon attainted and hanged ; 37; , 
he may be barred by it in any ſubſequent Appeal, for the very ſame Crime, 14. 3 
againſt any other Perſon not named in the firſt; whether ſuch ſubſequent 

Appeal, againſt the Perſon ſo omitted in the firſt, be brought againſt him 

as Principal, or Acceſſary before the Fact, or even as Acceſſary after “ H. P. C. 190. 
the Fact, unleſs where he happens to be fo Acceſſary after the firſt Appeal S. F. C. 65, 
was commenced ; in which Caſe it is certain that he is liable to ſuch ſe- 1 
cond i Appeal, becauſe it was impoſſible to charge him in the firſt. But 14. ” 
otherwiſe, after an Attainder had on the firſt Appeal, the Law ſeems to 3 b. 
diſallow the Bringing of a ſecond; for this Reaſon, that where an Appel- Ch. 6. SeQ.g. 
lant has ſo far had his Revenge in one Appeal, he ſhall not be indulged ! Keil 23 a. 
in the bringing of another, which his own Laches only made neceſſary. c 40 34 
Allo it ſeerns to be *clear, that if one bring an Appeal of Felony againſt peals of Rob. 
another, who is either acquitted by Verdict, or otherwiſe finally diſcharged be. 
by any other Matter, which will peremptorily bar any other Appeal againſt hoy Th 
him by the ſame Appellant for the ſame Fact, the Appellant may alſo be 2648. pl. 42. 
barred in any other Appeal for the ſame Fact againſt any ! other Perſon OW. 83. a. 
whatſoever ; perhaps for this Reaſon, that he who appears to have brought 1 44+ . 
an ill grounded Action of ſo high a Nature, or to have fo far made Default“ 47 Ed. 3. 
in the Proſecution of ſuch an Action, as to be for ever barred from bring- 3 NN 
ing another againſt the ſame Defendant, ſhall not be thought worthy to 104. : 
bring another againſt any other Perſon whatſoever, But I cannot be ſatiſ- ,, 4: 2. 2: 


fied with the Reaſon which ſome of the Books ſeem to give why all the KS 8 


Defendants muſt be named in one Appeal; which is this, that the Statute S. P. C. 98. 


of Magna Charta 34. by which it is provided, That none ſhall be mpri- 4 et 2 
ſoned upon the Appeal of a Woman, for the Death of any «ther than ber own © F 7. 
Husband, ſpeaks only of Appeal in the ſingular Number: from whence it is 
ſaid to be collected, that all the Defendants muſt be named in one Appeal. 
But by what Kind of Argument this Collection is made, I do not find, 
nor do I ſee why twenty Appeals brought by the ſame Woman, if the Law 
would permit ſo many, are not as much within the Letter and Meaning 
of the Statute as one Appeal. And where the Law does permit the Bringing 

of a ſecond Appeal againſt the ſame Perſon, as it is clear that in ſome Cales 
it does, it may reaſonably be argued, that he may as well bring it againſt 
others alſo; As ” where the firſt is abated, and there till continues to be a = 28 Ed. 4. 
Plaintiff not diſabled to proſecute, * and in ſome other Caſes: For if an 90. pl. 138. 
Appellant be not barred by the Abatement of his firſt Appeal, from bring- # 82 


See the pre- 


ing a ſecond againit thoſe who had Vexation by the firſt, and were le- cedent Sec- 
gally diſcharged from it, why ſhould he be barred by it, as to thoſe who were tion. 
not concerned in 1t ? | | 


ved, 135, 


ws 


* 
, = 
SN - 7 
FPAEFEFUFFw p p . ee ES 


—— — — — 


. Ü˙·1 0 ˙—ͤiVJ¾ ED 
— — n 2 © — — 


— pos 6s — — ns — 
= RE Cn — — 
— — — 


- < 
— —— _ EE CLEANED RY ——_ 


6 + 

4 

. 1 
i 
| 

i 

þ 


— _— — m 
— 


— —— ne A — _— 


—ͤ——à — — 
= == — 


— K e ——— —— —— —- — — — — 
=> EC Ore - 


* — 


2 


— —ͤ—ê 


— 


—— 
— ones —_— I — - 4 
- —— —  * 
enter —— —— — 
a £ — ˙—ę— . — —— — 2 


— ʒ——— ſ — 

2 2 — 

— — 
2 — 


— Ws r — 
2 hang Sd =o 


nd 
— — 


— — 
—— I IG 
— — — — 


A BT 
. — 
— 


—— ne rn—w, 8 


— ü! 


A, 
ET 
— F— — — 8 


© Littleton, 


| © Supra. Sect. or ſeveral Iflues, it hath been adjudged, i that a Nonſuit againſt one 


1. 6. of the Pleas abovementioned are conſiſtent with the general Iſſue; it ſeems 
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Sect. 135, As to the ſixth Particular, vig. Where a Releaſe will be a 
good Bar of an Appeal of this Kind; it ſeems clear, That a Releaſe of all 
* Littleton, manner of Actions, or of all Actions Criminal, or of all Actions * Mortal, 
neee 50, or of all Actions concerning Pleas of the Crown, or of all © Appeals, or of 
b 1 Inſt. 287, all' d Demands, will be a good Bar of any ſuch Appeal. But it e ſeems that 
to a a Releaſe of A'y Actions Perſonal will not bar ſuch an Appeal, becauſe that 
oy aged” an Appeal in which the Appellee is to have Judgment of Death, is higher 
i Littleton, than an Action Perſonal, and not properly called an Action Perſonal, Alſo 
Set. 508. it ſeems * clear, That whativever the Nature of the Releaſe may be, it ſhall 
Sections 500, hot wholly diſcharge the Appeal, unleſs it were made before it was com- 
zor.  menced; for if it be ſubſequent to the Appeal, it ſhall only diſcharge it as 
8 to the Sui of the Plaintiff, and after Judgment given for ſuch Dif. 
Quzre Bro. charge, he ſhall be arraigned on the Appeal at the King's Suit, as ſhall be 
* 29. ſhewn more at large in the Chapter of Indictments. Alſo it is s certain, 
ke" Fa” 2 That no Releaſe ſhall diſcharge a Perſon attainted, without the King's 
Vide ſupra. Pardon. 
ng og Seck. 136. As to the ſeventh Particular, via. Where the Appellant may 
1 be barred as to one Appellee, and continue his Suit againſt the Reſt; it 
S. P. C. 148. ſeems, that if he be barred by Releaſe given, or Retraxit entered eus to 
ar 8 200. One, or by being vanquiſhed in Battle by one, yet he may continue his 
Raſtal's En- Sale againſt the Reſt, becauſe he is to have a essa Execution againſt every 
* 43 Pl. 8. one of them. Yet in an Appeal ag inſt divers, whether they plead the ſame 
38, 42. at the Trial of any ore of the Iſſues, is a Nonſuit as to all, of which 
* 19 this ſeems to be the beſt Reaſon, That * ſuch a Nonſuit operates in Na- 
ED ture as a Releaſe of the whole. But whether the Diſcontinuance of an 
2R.3.9pl.18. Appeal, as to one Appellee, ſhall have the like Conſtruction as to all, may 


wot App, deſerve to be conſidered. 


i Cro.El. 466. Sed. 137. As to the eighth Particular, vis. Whether any, and which 


= pans agreed at this Day, That if the Defendant in an Appeal of Death, by a 


7 H. 6. 27. m Wife, plead Nunques accouple in loial Matrimony; in an Appeal of 


1 My 3 Death by one as Heir, plead that the Appellant is a Baitard, or that he 
ol. 4c. hath an . Brother of the whole Blood alive, or in ? any. Appeal 


2 Roll's Ab. of Death, plead that the Perſon ſuppoſed to have W killed, was dead 


3 above a Vear before the Purchaſe of the Writ, or that 4 the Appellant 


1Sid.378 pip. had formerly brought an Appeal for the fame Fact againſt another Per— 
Bro. Diſcon ſon, who was thereon attainted and hanged, or generally * any other 


tiauance de : 
en 40 Plea not amounting to an implied Confeſſion of the Fact, as a Relcaſe, 


* Hob. 180. Sc. Whether it be triable by Matter of Record, or by Pais; and whc- 
ESD © ther it * deny that the Appellant had ever any Right to the Appeal, or 
30 Aff pl. 36. admit that he once had a Right, but ſhew that he is now barred; he may 


n together, with ſuch Plea in Bar, plead alſo Not guilty to the Felony. 


3 4 8% And if ſuch Plea be triable by the Common Law, unleſs the Appellant 


pl. 45: reply both to that, and alſo to the Plea of Not guilty, he diſcontinues 
= zl.con.253. the Appeal; but * if it be not triable by the Common Law, the Defendant 


ey 81 needs only to reply to it, and not to the Felony, til! after ſuch Plea has 


pl. 3. been tried. But it is 1 in many Books * of good Authority, That a 
Quz'e 14 Ed Man ſhall not be admitted to plead a Releaſe, and the general Iſſue alſo, 


4. pl 
» Radal's En- becauſe it is repugnant at the ſame Time to inſiſt that the Crime is re— 


tries 49 pl 5. 
7 1d. 4 15, pl. 3 Quzre 14 Ed. 4. 7. pl. 10. 21 11 6. 29 a.  ?27 Fd. 4.49 b. 9 9 I. 4; „„ 
H 6. 29 a. 22 Ed. 4. 39. b. 40. Raſtal's Entries 49. pl. 6, 7, 50. pl. 8. 2 b 584. S. P. C. 98. Letter U. 
Keil. 188, 180. 21 H. 6. 28, 29. 4 H. 7. 5. pl. 1. 9 H. 4. 2. pl 7 3 H. 6.57 pl. 2. 8 Ed. 4. 3. pl. 6. 
Con, Bro. Appeal, 1, 48. 4H 7. . b. 6.3. 7 Ed. 4. 14. pl. 3. 1 6. 20 . * Cro, El. 223. 3 Leon. 
208. S. P. C. 68. Letter D. Finch 385, 386. H. P. C. 190, 191, Hob, 170, 171, leaſcd 

| | calcd, 
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ſeaſed, and * yet that there was no ſich Crime committed to be releaſed, * Hob, 270; 
But I do not find this Point any where adjudged ; and as to the Argument *7* 
above mentioned, from the Repugnancy of the Plea of a Releaſe, to the 

general Iſſue, it may be anſwered, That a Man may reaſonably take a 

Releaſe to free himſelf from Trouble, from the Suſpicion of a Crime, 

of which he would by no Means own himſelf guilty ; and in Appeals 

of Death after a Plea of Autreforts conviet by Verdict, and even after the * 1 Bull. 
Plea of Autrefoits comy by Confeſſion, and Clergy thereon had, the —_ 
neral Iſſue has been received ; and yet ſuch Pleas as much imply a Con- Co. Jo. 293; 
feſſion of the Fact, as the Plea or Releaſe. And in Smreh's Caſe, Who 4 Co. 45. 
was indicted of High Treaſon in the Beginning of his late Majeſty's 3 = 
Reign, for the Murder of Colonel Parks, after a Plea of a Pardon, the s. P. C. 51. 


, "-22 Ed. 4. 29. 
endant think fit b _ 


without pleading the general Iſſue. Alſo it ſeems queſtionable, d Whether Shower's Re: 
any other Plea in Bar, whether triable by Matter of Record, or by Laig Pant: 

may not alſo be received without pleading the general Iſſue, as it ſeems ton ang © 

clear, that in ſome Caſes it may; e as Where it declines the Juriſdiction of Charlton, 


the Court, * or would be prejudicial to the Defendant by infranchiſing IT 11 An, 


Defence which it cannot do unleſs the Plaintiff have a Property, which, * 15 of 
if he be a Villein, he cannot have againſt his Lord. Alſo it ſeems Keil 175: 


againſt the Defendant, they do not conclude him from pleading the e- Kaas Bn. 
neral Iſſue afterwards; and as to the Plea of a Releaſe, whether that e- ay 8 


192 193 
Vemurrers. 194, 209. 


Sect. 138. As to the ſixth general Point, viz, Where the Appellant 1 + Ed. 4. 7. 
ſhall render Damages to the Appellee for a falſe Appeal; having permiſed 2 ko. 3.15. 
that by the Common Law a Defendant may * recover Damages for a falſe 16. 2. 
and malicious Appeal, againſt the Appellant and his Abettors, by a Writ of ” Ed. 3. g1; 
Conſpiracy or an Action on the Cafe, in the Nature of ſuch Writ, as hath SPQ 98· 


cover ſuch Damages by the Statute of Meſiminſter 2. 12. which was made 27 Aft p. Lf 
for his ſpeedier Remedy, and js enacted as followeth. | Contra, 7 Ed. 


reread 009 Urn Male ending ogris whers 2 


lors, having nothing to | ſatisfy the King for their falſe peal, nor to the Har. ke. 3 0 
ties appealed for their Damages, It is oraarned, that kr. any being appealed of 38 * 385, 
Felony, furmiſed upon him, doth acquit himſelf in the King's Court in das Man- H. Ls 2 243. 
er, either at the Suit of the Appeller or of our Lord the King, the Fuſtices be. +04 7. 


: Keel. too. 
2 Inſt. 383, Keilw⸗ 27. a. S. P. C. 167. b. E Book 1. Ch. 72. Sect. 2 and 35 


Vol. II. | E ce fore 


199 Of Appeal. Bock NN. 


fore whom the Appeal ſhall be heard and determined, ſhall pumfh the Appellor l 
a Year's Impriſonment ; and the Appellor ſboll nevertheleſs reſtore to the Parties 
appealed their Damages, according to the Diſcretion of the Juſtices, having Re- 
ſpe? to the Impriſonment or Arreſiment, that the I arty af pealed hath ſuſtained 
Reaſon of ſuch Appeals, and to the Infamy that they have incurred by the 
Impriſonment or otherwiſe ; and fhall nevertheleſs make a grievous Fine unto 
the King. And if paradventure ſuch Appellor be not able to recompence the 
Damages, it ſhall be inquired by whoſe Abetment, by Malice, the Appeal was 
commenced, if the Party appealed defire it. And if it be found by the ſame 
Inqueſt, that any Man is Abettor through Malice, be ſhall be diſtrained by a 
Judicial Writ at the Suit of the Party appealed to come before the Juſtices, 
And if be be lawfully convict of ſuch malicious Abetment, be ſhall be puniſhed 
by Impriſonment and Reſtitution of Damages, as before is ſaid of the Appellor. 
And for the better Underſtanding this Statute, I ſhall endeavour to ſhew 
how the ſeveral Parts of it have been expounded, 
Sect. 140. And firſt, Whereas the Words of the Preamble are, That 
many through Malice procure falſe Appeals to be made by Appellors, having 
nothing, &c. And in the Purview it is ſaid, That it ſhall be inquired by wheje 
Abetment, by Malice, the Appeal was commenced, &c. And if it le found that 
any Man is an Abbettor, through Malice, &c. In all which Places the Malice 
is expreſly referred to the Procurers and Abettors only, and in no Part of 
- 1 Inſt. 139: the Statute to the Appellant, it is holden by * ſome, That where-ever an 
2 Inſt. 384. Appellee is acquitted of an Appeal of Felony, he ſhall recover Damages 
Vide Little- by Force of. this Statute againſt the Appellant, except only where he hath 
"= Section been indicted of the ſame Felony before. And it muſt be confeſſed, that 
22 AN. pl. 39. in the * Reports and Entries © relating to this Matter, Damages ſeem ge- 
26 H. 8. 3. nerally of Courſe to have been awarded againſt the Appellant, on the 


pg Acquittal of the Appellee in all other Caſes, without any finding that 
Books cited the Appeal was malicious. Yet it is holden by © others, That the Ap- 
under this llant is no more within the Intent of the Statute, than his Abettors un- 


— 4 . leſs his Appeal was grounded on Malice. And if it be conſidered, that 
ction. where the Appellant is to render Damages by Force of the Statute, he is 
N bl. 2. Alſo, by the expreſs Words of it, to have a Year's Impriſonment, and to 
« S. ß. C. 168, be grievouſly ranſomed to the King; ſurely it cannot be imagined that the 
Letter B. Makers of the Statute intended in any Caſe to expoſe, him to ſo ſevere a 


2 Puniſhment for a legal Proſecution, which he has reaſonable Evidence to 
40. Ed. 3. 42, induce him to commence, though it may not be ſufficient to induce a Jury 


Pl: 10 convict the Defendant. Neither da I ſee any Reaſon why the Bringing 
pl. T '+* an Appeal againſt one who hath been before indicted, by a ſufficient In- 
2 Inſt. 384. dictment of the very ſame Crime, which is agreed s not to be within 
Pe * 5- 3 the Meaning of the Statute, ſhould be the only excepted Caſe; eſpecially 
33 H. 6. 1. conſidering that any other Caſe, wherein the Appellint plainly appears to 
pl. 6. proceed on a probable Ground of Suſpicion, is within the Reaſon given 
3 3.4 in many Books“ for the Favour ſhewn to the Appellant, where the Ap- 
14 H. 7. 2. pellee has been indifted before; which is this, that the Appellant had 
pl. Ag. vl. 8. Cauſe and Evidence to purſue the Appeal, and it appears to the Court that 
1 pl. it was not merely founded on Malice. And this is alſo one of the Reaſons 
1 given in the Books, why the Appellant is not to render Damages by the In- 

26 H. 8. 3. tent of the Statute, where the Appellee in an Appeal of Murder is found 


pl H.6. "ou guilty of Homicide /e defendendo only. And as to the general Expreſſions of 


pl. 6. i | | | 

40 Ed. 3. 42. pl. 24. 14 H. 7. 2. pl. 8. 20 Ed. 6. pl. 5. 40 Aſſ. pl. 18. Fitz. Damages, 67, b 40 Ed. 3. 42. 

pl. 24. 14 H. 7. 2. pl. 8. 121 AM, pl. 77. 2 Inſt. 384. * 
Son t 
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the Books above mentioned, in which Damages ſeem of Courſe to be awarded 

againſt the Appellant, without any Inquiry, whether his Appeal were 

malicious or not; it may be anſwered, That the Books ſpeak as gene- 

rally in Relation to the Recovery of the Damages againſt the Abettors; 

and yet it ſeems plain from the whole Purport of the Statute, that they * 2 Inſt. 384. 

are not within the Purview of it, unleſs their Abetment were founded on P P. C. 168, 

Malice. And ſome * ſeem to have gone ſo far as to hold, that the Heir —q obey 

who abets his Mother in bringing an Appeal for the Death of his Father, 88. b. ſcems 

can be in no Caſe within the Statute, by Reaſon of ſuch Abetment; be- ror 

cauſe Nature and Duty oblige him, in ſuch a Caſe to abet his Mother. ot 7 

But this Reaſoning, if ſtrictly examined, ſeems to prove no more than this, FL Cham- 

That in ſuch Caſe the Heir ſhall prima facie: be intended to have abetted =: ; 5g 88. 

the Appellant, rather out of Duty than Malice, and that therefore he 1 

ſhall not be taken to be within the Purview of the Statute, without 2 Iaſt 384. 

very ſtrong Evidence of his Malice. But ſurely it cannot be denied, 

That in ſome Caſes it may be notorious, that an Heir abets ſuch an 

Appeal, not out of Duty but Malice; as where he himſelf without the 

leaſt probable Ground of Suſpicion, is the firſt Promoter of the Proſecu- 

uon; or where he cauſes it to be carried on by violent and unfair Methods, 

not for the ſake of Juſtice but Oppreſſion, in which Caſes it ſeems harſh 

to ſay, That he is not as well within the Meaning as Letter of the 

Statute. . 

Se. 141. Secondly, in the Conſtruction of the Words Hamicides and 

other Felonies, in the Preamble of the Statute, it hath © been adjudged that. pi Coro. 

the Purview of it extends to a Rape, which was made a Felony by another 5 

4 Branch of the ſame Statute; and it is hojden, both by Coke and Staund- FI Com. 124. 

forde, That it in like Manner extends to Offences made Felonies by any « Supra, Sec 

ſubſequent Statute. | | Le = 
Sect. 142. Thirdly, In the Conſtruction of theſe Words, When any being "0 79 8 

appealed of Felony ſurmiſed upon bim, doth acquit himſelf in the King's Court 1 b. 

in due Manner, either at the Suit of the Appellor or of our Lord the King; , 

it ſeems to have been generally agreed, That no Acquittal is within the In- 

tention of the Statute, ' unleſs it be had on an Appeal, (either at the Suit (s p. C. 169. 

of the Party, or of the King, after a Nonſuit of the Party,) and be of Letter B. 

ſuch a Natureas * finally to bar all other Proſecutions for the ſame Felony, Ss : 5 : 

whether at the Suit of the King, or of the ſame, or any other Party. And 2. pl. 8. 5 

therefore it ſeems clear, That no Damages ſhall be recovered on W 18 

b Abatement of an Appeal, nor on the bare * Non uit of the Appellant, nor 8. P. c. 169. 

where the Appellant is barred either by a * Demurrer, or by a Plea, Letter A. 

ſhewing that he is not intitled to the Appeal, nor on any Acquittal on an Ly oy 

inſufficient * Original; becauſe in all theſe Caſes the Appellee is liable to oo 3. 

another Proſecution for the ſame Felony. And if a Perſon appealed of 3 Lat. 38s: 

Murder, be found guilty of Homicide by Miſadventute, or Se defen- 3 OP & 

dendo, which will be a Bar of any other Proſecution for the ſame Killing; But 33H.6.1, 

yet it hath been reſolved that he ſhall not recover Damages, not only be- 7 an 

cauſe it appears that the Appeal was not groundleſs, but alſo becauſe 5 

the Appellee is not totally acquitted. But it is ? clear, that the Ap- 46 Ed. 3. 22. 

pellee is intitled to his Damages, where he is acquitted on an Appeal 1 

at the Suit of the King, after a Nonſuit of the Plaintiff, where he this Caſe, 

vanquiſhes 4 the Appellant in a Trial by Battle. Alſo if two be appeal- ,.2 lat. 388. 

ed, the one as Principal, and the other as Acceſſary, and the Jury be- 8 


127 Aff pl. 25. 2 Inſt. 385. 8. P. C. 169. 14 C > f Letter A. 
. 0 . „ o » * 9. 4 0. 45 a. 47+ a Fitz. Coro. - H. 5 4 8. 5 : 

* 22 A. pl, 77. 2 Inſt, 385. 8. P. C. 199. » Vide ſupra, Sect. 138 pl. 3.7 575 Aſl. r Fi _ 

1 381 Damages, 77, 1 Fitz, Coro, 98. 8. P. C. 169, Letter E. | ; 


* 


ng 


200 . Of Appeal a | Book II. 


ing charged on the Acceſſary, as well as the Principal, do acquit the Prin. 

8. F. C. 168. cipal; it ſeems: to be agreed, that the Aeceſſary ſhulb recover Damages 
" lat 385. by the Intent of the Statute, without any expreſs Verdict concerning him, 
33 H.6. 1. becauſe he is impliedly acquitted- by the Acquittal of the Principal ; for it 
pl. 6. is impoſſible that there ſhould be an Acceflary where there is no Princi- 
pal. And this Reaſon feems to hold as ſtrongly for the Damages, where 

the Acceſſary doth not appear on the Trial or Acquittal of the Principal; 

> a+ Hl. 6. 1. becauſe in ſuch Caſe the Acquittal of the Principal is as much an Acquit- 
33. tal of the Aeceſſary, as where he doth appear. But it is holden « by Sic 
e 2 Inſt. 3385- Edward Coke, that ſuch an Aceeſſary ſhall not recover Damages, becaufe 
f. P. C. 168. no Jury can be returned to aſſeſs them; and Sir William Staundford d ſeems 
Letter F. to be of Opinion, that ſuch an Acceſſary ſhall not recover Damages, un- 
cha A. lefs he be expreſly acquitted by Verdict, after the Acquittal of the Princi- 
pl Ar ſupra pal. Yet whether the Juſtices themſelves may not, in a Caſe of this Na- 
Sect. 52, 53- tare, if they think fit, aſſeſs the Damages, without any Jury, or elſe af. 
ſeſs them by an Inqueſt of Office, may deſerve to be conſidered. Alſo it 

ſeems to be to little Purpoſe to require an actual Acquittal of a Perſon, 

where it appears by the Acquittal of another, that he could not be guilty, 

However it ſeems clear, That a Perſon appealed as Acceflary to two Prin- 

f 2 Inſt. 385. Cipals, ſhall not recover Damages by the Acquittal of one of them; be- 
Dyer 120. pl. cauſe for what appears he might be acceſſary to the other. Neither * ſhall 


Fit: Coro. he recover Damages where he is diſcharged by the Death of the Principal, 
8 before his Attainder, becauſe it doth not appear that he might have 


28. P. C. 173. been guilty. 
47 fl. 6. . Sect. 143. It ſeems at this Day, that if a Peſendant, appearing upon 
pl. * erroneous Proceſs to a good Appeal, be acquitted, he ſhall recover Damages 
by the Intent of the ſaid Clauſe, becaufe ſuch an Acquittal is a good Bar of 
any other Proſecution for the ſame Felony, and the Life of the Appeilee 
19. 5. 2. Was put in Danger by the Appeal. But there were formerly ſome Opi- 
2 Inſt, 386. nions, That the Appellee in ſuch a Caſe ſhould not recover Damages, be- 
QueteS. F. cauſe his Life was not in Danger at the Time of the Trial, for that he 
Fitz. Coro. might have taken Advantage of the Error in the Proceſs: But granting it 
444 to be a good Rale, That the Defendant hall not recover Damages where 
Gro. fic. 0 4. his Life is not in Danger at the Time of the Trial, which yet I find not con- 
4 Co. 45. 4 firmed by any Authority, beſides the Year-Book of ' H. 5. a. it may be an- 
ſwered, That in the Caſe in queſtion the Defendant's. Life is in Danger at the 
Time of the Trial becauſe the Error in the Proceſs is falved by his Appear- 
ance, as ſhall be ſhewn more a large in the Chapter concerning Proceſs, 
Sec. 144. If a Perſon who has taken a Releaſe, or prayed the Benefit 
of Clergy, waive ſuch Releaſe, or Benefit of Clergy, and put him- 
18.P. C. 169. ſelf on his Trial and be acquitted ; it is faid, that he ſhall recover his 
2 . Damages, notwithſtanding the Objection that the taking fach Releaſe or 
Coro. 386. & Making fuch Prayer, ſeem to carry with them an implied Confeffion of 
33 H. 6. 1. Guilt. N 
B ws Sea, Sec. 145. Where-ever any Perſon is fo fat acquitted on an Appeal carried 
47 on at the Suit of the Party, as to be intitled to his Damages, he ſhall have 
122 169. Judgment for them without any Proceſs to bring in the Party to anſwer to 
ler . the Damages, becauſe he is till in Court; but where he is fo acquitted on 
an Appeal carried on at the Suit of the King after a Nonſuit of the Party, 
he ſhall not recover Damages, without a Sc:re facias, to bring in the Party, 
pecauſe he was out of Court by the Nonfuit, Fourthly, 
In the Conſtruction of theſe Words, The Juſtices before whom the Appeal 
ſhall be beard and determinded, ſhall puniſh the Appellor by a Year's Impriſonment, 
and the Appellor ſhall nevertheleſs reſtore to the Parties appealed their Pes . 
2 | accoraing 
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according to the Diſcretion of the Juſtices, having Reſpect to the Impriſon- 
ment or Arreſiment, that the Party appealed hath ſuſtained by Reaſon of ſuch 
Appeals, and to the Infamy that they have incurred by the Impriſonment, or 
otherwiſe, &c. the following Points have been holden. 
Sect. 146. Firſt, That Juſtices of Ni prius a have no Power to give a 10 Ed. 4 143 
Judgment for ſuch Impriſonment or Damages, upon an Acquittal before pl. 12. 


them, whether before or ſince the Statute of 14 H. 6, by which it is en- 7? Ed. 4. 10. 


attainted, For * the Words above mentioned in the Statute of Weſtminſter , 8. P. C. 169. 

2. are to be intended of ſuch Juſtices only before whom the whole Plea of Letter D. 

the Appeal is heard and determined, and therefore in Strictneſs can extend 

to the Juſtices of the King's Bench only, where the Appeal is commenced 

before. them (for that the whole Appeal is in ſuch Caſe heard and deter- 

mined before them, either in Perſon, or elſe by others delegated by, and 

repreſenting them,) and not to the Juſtices of Nui prius, who have no- 

thing to do with the Appeal before the Trial, nor any Original Power to 

try it. And the Statute above mentioned of 14 H. 6. hath been conſtrued 

to intend only to enable Juſtices of Ni prius to give the Principal Judg- 

ment, and not to transfer to them from the Court of King's Bench, a | 

Power in collateral Matters. Vet“ Juſtices of Ni prius have by Uſage not « , Co. 93. b: 

now to be diſputed, gained a Power to aſſeſs the Damages, and to inquire 2 Inſt 386. 

of the Sufficiency of the Plaintiff to anſwer them, and alſo of the Abettors, 2!" '2® - 

But I do not find that they have ever given Judgment for the Damages. Bro. Appeal, 

Yet there is no Doubt © but that, if ſuch Juſtices be alſo Juſtices of Aſſiſe, 118. 8 

and as ſuch have an Appeal commenced before them, they may, as Juſtices = my 
of Aſſiſe, upon the Acquittal of the Appellee, not only inquire of the Da- 8 H. 5.6. 

mages, &c, but alſo give Judgment for them, both by the Letter and Mean- 75 1 PS 

ing of the Statute, * oat 
| Se. 147, Secondly, That if a Jury give too ſmall Damages to the Bro. Appeal, 

Appellee, the Court may increaſe © them; from which it ſeems to follow, . Go. EI 22 3. 

That if a Jury give too large Damages, the Court may abridge them. vide 2 laſt. 

And ſurely no leſs can be implied by the Statutes ordering, That the 2 1 

Damages ſhall be given according to the Diſcretion of the Juſtices, Re- _ __ 


ſpect being had to the Impriſonment, Sc. And this Conſtruction alſo becontrary. 


ſeems agreeable to the Rules of Law in other Caſes, by which the Court © H. 6. 29. 
is ſaid * to have a general diſcretionary Power, except in ſome ſpecial 14 H. 4.9. b. 


Caſes, as Local s Treſpaſſes, &c. either to increaſe or abridge the Damages 8 H. 4. 23- 


found by an Inqueſt of Office ; and where a Jury which hath acquitted an * A 
Appellee inquires afterwards of the Damages, it ſeems in Reſpect of ſuch pl. 16. 


Inquiry to be no more than an Inqueſt of the Office, tho? it were returned * 3 31. 


to try the Cauſe. | 19 H. 6. 31. 
Sect. 148. Thirdly, That if there be ſeveral Appellees, and all of them Pl. 26. 


acquitted, the Damages ought to be ſeverally Þ aſſeſſed as to every one of g 1 


them; and this doubtleſs is agreeable both to the Letter and Meaning of Bro. Abridg- 
ment, 36. 


the Statute, which provides that in the giving the Damages, Reſpect ſhall ige 4 11.8. 
be had to the Impriſonment and Infamy, and other Damage ſuſtained by : pl. 8& ; 


Reaſon . of the Appeal; and theſe being ſeveral, and receiving different ſupra Sect 52. 
Aggravations from the different Circumſtances of the Perſon's particular 7" — 


Caſe, it cannot but be reaſonable, That the Damages be aſſeſſed ſeverally 19 H. 6. 42. 


alſo. | pl. 86. 
2 19 H. 6. 10. 


Vide 3 H. 6. 29. b. b S. P. C. 170. Letter A. Dyer 120. pl. 10. 11 H. 4. 16, b. 12 Co. 126, | Inſt, 386. 
41 Aſſ. pl. 24 Fitz. Damage 77. 8 H. 5. 6. 272 | | 
F 


Vor, II, Sect. 149. 
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. Se. 149. Fourthly, That a Monk or Feme Covert, being appealed 
without the Abbot, or Husband, cannot have Judgment for the Damages 
on their Acquittal, becauſe they are diſabled by the Law to recover any Da- 
mages without the Abbot or Husband ; and the general Words of a Sta- 
tute ſhall not be conftrued to enable Perſons in a Point, wherein the Com- 

| mon Law hath diſabled them. But the Authority of this Opinion, as to a 
Hobart 98. Wife, is queſtioned by Hebart, neither do any of thoſe who ſeem to 
. 1 * 355 give it greater Weight, bring any other Proof of it, than a Note in Fitz- 
29828 herbert's Abridgment, of a Reſolution to ſuch Purpoſe, in the Time of 
1 Rol. Rep. Edward 3. as to the Caſe of a Monk, and an Aſſertion, that the Law is 
S's C. 150, the fame in the Caſe of a Wife: Againſt which it may be plauſibly argued, 
Letter B That fince the Impriſonment and Infamy ſuſtained by a Feme Covert, in 
Fitz, Coro. a malicious Appeal againſt her, are far from being leſs grievous in Reſpe of 
: A 386. her Coverture, and are a good © Ground of a Writ of Conſpiracy at the 
24 Ed. 3.73. Common Law, brought by the Husband and Wife and ſince the Wife 
1 132. þ may take any Thing to the Benefit of her Husband, and it appears to the 

FT Court that the Appellant by his own Act, without any Default either in 
the Husband or Wife, gives them a good Title to the Damages ; and fince 
no expreſs Judgment can be given for the Husband, being not a Party to 
the Record, and it is moſt for his Advantage, as well as his Wife's, that 

a preſent Judgment be given : It may perhaps be thought no unreaſonable 
Conſtruction of the Statate, that in this particular Caſe Judgment ſhould 
be given for the Wife to recover the Damages, which would as much enure, 
for the Benefit of her ſelf and her Husband, as an expreſs Judgment for 
them both on a Writ of Conſpiracy. 

4 Fitz. judg However, It is certain, d That if the Husband and Wife are both of 
ment, 108, them appealed and acquitted, they ſhall have a joint Judgment for the Da- 
— 385, mage done to the Wife, for which the Wife alone ſhall ſue Execution, if 
11 H. 4. 16. the Husband die without ſuing it, and the Husband alone ſhall have Judg- 
b. 17.8 ment for the Damage done to himſelf. | 
Laws.” Fifthly, In the Conſtruction of the Words, And if peradventure the Ap- 
pellor be not able to recompence the Damages, it hall be inquired by whoſe Abet- 
ment, by Malice, the Appeal was commenced, if the Party appealed defire it. 

And if it be found by the ſame * that any Man 1s Abettor thro) Ma- 
lice, he ſhall be diſtrained by a judicial Writ, at the Suit of the Party appealed 
ro come before the Fuſtices, &c. The following Points have been holden. 

28. P. C. 170. Sec. 180. Firſt, That® the Abettors are in no Cale liable to render Da- 

171. Letter A. mages, where the Appellant himſelf is not liable, tho' never ſo ſufficient ; 

2 Inft. 386, and this is confirmed by Experience, and the manifeſt Purport of the Sta- 

tute, which by directing that the Abettors be inquired of, where the Ap- 

pellant appears inſufficient to anſwer the Damages, plainly intimates that 

they are to be inquired of in ſuch Caſes only, wherein the Appellant muſt 

have anſwered them, if he had been able; and agreeably hereto it ſeems to 

20 H. 7.7.0. be ſettled, f That a Releaſe of Damages to the Appellant will diſcharge the 
| Abettors, if they can produce it. | 

2 2 Inſt. 386, Sed. 151. Secondly, That's unlefs the Appellant be found by the Jury 

to be inſufficient, the Abettors ſhall not be inquired of; and yet the Sta- 

tute doth not expreſly direct that the Jury ſhall inquire of the Sufficiency 

of the Appellant. But it being the general Method of the Law in other 

Caſes of the like Nature, to make an Inquiry by a Jury, it is certainly a 

reaſonable Conſtruction of the general Words of the Statute that ſuch 

Inquiry may be made in the preſent Caſe, Yet, whether the Juſtices 

themſelves may not, if they think fit, make ſuch Inquiry without a Jury, 

| | it 
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it being but an Inquiry of Office, may deſerve to be conſidered for the Rea- 
ſons in the 52 and 147 Sections of this Chapter. However there can be no 
Doubt but that the Inſufficiency of the Appellant muſt appear by one or 
the other of theſe Inquiries, before the Abettors can be inquired of. 

Seck. 152. Thirdly, That * the Abettors may traverſe the Jury's Finding 8. 5 : 
the Appellant to be inſufficient, or that they abetted him, Gc. For it is La? 
hard that a Man ſhould be concluded by any Matter whatſoever, found to Qere 8 Ed. 
his Prejudice in an Action, to which he is no way Privy, Alſo it is holden * * 55 
by * Staundforde, That if a Jury on the Acquittal of one Defendant find 2 Int. 386. 
that there were no Abettors, yet they may afterwards on the Acquittal of Raftal's En- 
another Defendant find that there were Abettors, becauſe there is no Reaſon __ 
that the firſt Inqueſt ſhall bind one who 1s not Privy to it, and has no Re- 96. uw 
medy againſt it, But the contrary hereto is holden in the Book of Aſ- 1 C.170. 
fizes, where the Court refuſed to inquire of the Abettors, on the Acquittal NE 3 
of a Defendant, becauſe it had been found on the Acquital of another, that 
there were no Abettors; but this Caſe, if thoroughly examined, ſeems re- 
pugnant to it ſelf; for the Jury were permitted on the ſecond Acquittal to 
tax the Damages, which yet are ſaid to have been taxed before; but to what 
Purpoſe ſhould this be done, unleſs it were firſt found that the Appellant 
was ſufficient, or elſe that there were Abettors, which could not but con- 
troul the firſt Finding; as alſo the ſecond Taxation of the Damages muſt do, 
unleſs it were wholly the ſame with the firſt. 

Sec. 153. Fourthly, That“ if the Appetlant be found ſufficient to ren- 
der Part of the Damages, and not the Whole, Judgment ſhall be given 2812 = 126. 
gainſt the Abettors for the Whole, and not for Part againſt them, and for Letter B.“ 
the other Part againſt the Appellant; ſor that theſe Words of the Statute, 3 Ed. 4. 3. 


If peradventure the Appellor be not able to recompence the Damages, muſt be } 1 b. 6. 


underſtood of all the Damages. pl. 26. 
Sect, 154. Fifthly, That * the Appellee after his Acquittal may ſue for - * 
the Damages by Attorney. 3 386. 


Seck. 155. Sixthly, That * though the Statute expreſly give only judicial Fitz. Coro. 29. 
Proceſs for the Recovery of the Damages againſt the Abettors, yet the Ap- 38% 463. | 
pellee may, if he think fit, take out an Original Writ of Abetment, 96. Wy 
grounded on the Statute, and therein count to greater Damages than were Contra 41 
found by the Jury; which in Reſpect of ſuch Finding, being but in Nature . 
of an Inqueſt of Office, ſhall not conclude the Appellee. „„ 

Sect. 1 56. Seventhly, That * if the Appellee chuſe rather to proceed Bre. Appeal, 
for the Recovery of his Damages by judicial Proceſs, than by Original; it 7 Fir. 1 
is ſafeſt for him to make Uſe of 2 Diſtrek, which k given by the expreſs f. 
Words of the Statute ; yet there is a Note * of an Old Caſe, wherein « Ve. fare site. 
nire facias was firſt awarded; but it is ' queſtionable, whether this be juſti- 3. Yo 
fied by the Statute or not, „„ L e e 2. 

Se. 157. Eighthly, That * it is Time enough for the Appellee to 8. B. 8 
ſhew the Time and Place of the Abetment, when the Abettors appear oy D. 

1 Inſt. 139. 


upon ſuch Proceſs; and by ſuch ſhewing he ſypplies the Qmiſgjon of the 29 p. 3 
Jury in not finding any Time or Place, on their Inquiry of the Abet- Letter 5. 
ment, &c, e jj Bo oe)” 2 Inſt. 386, 
Sec t. 153, Ninthly, That! the Nonſuit of an Appellee, either in an 4 Gs 
Original Writ, or Proceſs againſt the Abettors whether before or after 102. 


Appearance, is no Bar of a ſecond Writ or Proceſs. 0 a Bars, 


; | 1 | Ea 2 Inſt. 386. 
3879. ES. P. C. 171. Letter A, 2 Toft, 386. Fitz, Coron, 46, 18. P. C. 171. Letter C. 1 Int, a 
Fitz, Coron, 396. 3 45. 28. P. o in 1 Ing. 139 
Fe: Seet. 159. 
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. Se. 1 59. As to the ſeventh general Point, viz, Where the Appellant 's 
Fic. Finzs, 2, to be fined ; there can be no Doubt but that by the expreſs Words of the 
1 Aff. pl. 9. above expounded Statute of Weſtminſler 2. 18. Wherever the Appellant, 
4" 21 7139. or his Abettors, are by the Purport thereof to render Damages to an Ap. 
pl 3 5 pellee, they are alſo to be fined to the King, and impriſoned for a Vear. 

See the Alſo it ſeems clear from the general Purport of the b Books, that an Ap- 
de Seng pellant appearing to have brought an ill grounded Appeal, whether of Fe- 
Part of this lony or © Mayhem, ſhall be fined, in many Caſes wherein he is * liable 
8 to render Damages by the Statute above mentioned; as where he is 4 Non- 
152 o ſoit, either againſt all, or Part of the Appellees only, whether after, or, 
8 Co. 60.2 as Ge f have holden, before Appearance, or where the Writs abates thro! 
. the * Default of the Appellant in wilfully ſuing by ab wrong Name, or a 
ſcems contra- vitious Writ, Sc. and even a Feme Covert, * ſuing an Appeal known by 
x. her to be groundleſs, as for the Death of a Husband whom ſhe knows to 

< 40A 3 4. be ali ve, ſhall be fined. But it is certain that where a Writ abates by the 
4 Fitz. Fines, Act 1 of God, or for any other Cauſe, no way imputable to the Appeliant, 
49- he ſhall neither be fined nor amerced. Allo it is certain, that an Infant is 


: Hg 1 8. in no Caſe to be fined for a falſe Appeal, but ſome * Have holden that he 


219. may be amerced, which is contradicted by others, who 4 on That an In- 
Dune 77* fant can in no Caſe be amerced. 

e 22 Aſſ. pl. 

82. 


Fitz. Coro. 182. f Fitz. Fines, 1079, 8 Co. 60. a. 19 H. 5. 1. pl. 3. Fitz Fines 28. Bro. Fines, 16. 
i Fitz. Coro. 121. k Bro. Appeal, 25. 8 H. 4. 17. pl. 2. 1 Fitz. Brief, 612, ® Bro. Fines for Contempt, 37. 
41 Al. pl. 14, Co. Lit. 127. 10, Ca. 161. Vide 1 Danvers's N 462. L. pl. 12. 463. pl. 8 


9, 10, 13. 
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0 f Approver. | 


nocent Perſons, I am now in the ſecond Place to conſider the 
Nature of an Appeal by an Offender, confeſſing himſelf to be guilty, 
28. P. C. 142. who is commonly called a Prover or? Approver in Engliſh, or Probator 
1 b. C . in Latin; becauſe he muſt at his Peril prove his Appeal 1 in every, Point, 
2H. H. p. T and for ſo doing is pardoned of Courſe. And for the better Under- 
225, 226. ſtanding the Nature of ſuch c 1 ſhall examine. the e Par- 


3 ticulars. 5 


Ser. I, o 2 AV I NG gone through the ſeveral Kinds of Appeat by in- 


. When a Man may ba ſaid to become an Approver. | 
. Who may be admitted to be Approves, and who not. 
3 VVV 5 
Of what Offences. 
5. Againſt what Offenders. 
6. Before what Juſtices. 
7. How they are to be ordered and 8 both before and after 


the Appeal. 2 
* | 8. What 
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8. What Proceſs is to be awarded agai 

| | ec gainſt the Appell | 

9. _ rb the Court is to proceed en ee the Trial. 
10. How the Approver is to be rewarded for making good his 45850 


96.4, 2. As to the firſt Point. vis. Wh 
, g 0 en a ma . 
come an A 4 5 ; it ſeems © agreed, That a Man f. 43 4 = to be- 
n indicted of Treaſon or Felony, before 8555 oe f Fe Ber H. P. C. 193. 
755 ee 1 * and capable of being an Fed be ns ms? = ” 
knows, and e's 10 worn to reveal all the Treaſons and Feloni e A 1 
partners with bs efore a Coroner enters his Appeal, againſt all th me.” 
artners with him in the Crime in the Indictment bei 1 
1 within the Realm. eing at the Time of 
sto the ſecond Point, viz. W | f 
ind „ eres ho may be admitted to be Approvers, 
— : hee Pra ' a Peer of the Realm cannot be an Approver 
es * Nags v. | neither the Perſon attainted of . 
1 5 ee ne out awed in a perſonal Action, as ſome * fa 5 * P. C. 192. 
an Approver, ecauſe by his Attainder or Outlawry, he | y, can be 3 Inſt. 129. 
and nig Actufation ſhall not b tawry, he is ou of the Law H. P. C. 192. 
| not be of ſuch Credit, as to put any Perſon upon l. PC. 14% 
etter C. 


his Trial. 
Sect, 5. Thirdly That © an Iq Bro. Coro. 
; : eot, or Perſon b | 81, . 
any one that is Non compos at the Time, or an Infant e 7 3 Or Fits. Coo 
OF 144; 127» 


Diſcretion, C 
, Cannot be an Approver, becauſe no ſuch Perſon ought to be 167,387 


admitted to take the Oath bef 
ore the Coro i - 
be no Approvement. ner, without which there can 1 AT pl. 27: 
17 Aſſ. pl. 4. 


Sc. 6. Fourthly, That it is holden both by f Sraundford: Cote and N. Ap- 
: peal, 57. 


b Tale, That no Woman, nor I 

f ana, nfant can be an A 3 
tee,, 1 og Op . of Staundforde and A jo 9 e -% 3 
* « ry is Foundation, that the Appellee may have ſuch lk xc be n. Oro, 
. wu Approvers, as the Defendant may Ne 1 3 xcep- 15. 

y a lawful Perſon, and therefore may except that th 4 Ppea brought. 3 Inſt. 129. 
Age, or a Woman, &c. b 'r UNE Approver 1s within 8,1, C147. 
— ee, e ee ſuch Perſons cannot | 1 H. P. C. 192. 
Dong ſettled at this Day, that theſe are no good Exc wage Battle ; but it vide „ 
dent Cat ali Perſon, as hath been more fully y wen * 8 Ch, + 155 
| Chapter, it leems to be juſtly queſtionabl rece- d B.. 
v as good Exceptions to 45 Appeal, eee ply my Ved laſt. 129. 
firs - = os that in the Opinion of * Hale, contrary to that of 1 Sa wm H. 5 Yom 

ye ee, a Man above the Age of ſeventy, or maimed _ ” 233, 
1 8 though he cannot wage Battel; from whence it folle my be 'Sefions zo 
25 0 3 in the Judgment of Hale, there is no Neceſſity th ows clear- . F. C. 192: 
uld be able to wage Battel. [61] y that an Approver 18. f. C. way 
Letter D. 


Se. 7. Fifthly, That it ſ , 
y eems to be agreed, That a Perſon in holy aP. > 


Orders c 
annot be an Approver, becauſe it is a Rule, that no Member of L 
etters A, 


th 
e Clergy can ſue any Appeal whatſoever, in a Matter or Cauſe of R. © 
7 H. P. 


Death. 
or Si 192. 
3 Inſt 139. 


As to the third Point, viz. I 
"FP 2 0 1 14 er, | : what Caſes one my be admitted to be an o Fitz. Coro. 
e . 0 irt That no 0 one ſhall be admi 50, 231, 441. 
: ; | tted 33 
he —— 3 the Crime charged againſt 3 E ll ki. e. 193 
ate eren une le gn ome Books the he th hath one Lan 
San an Approver, but ſhal 145, a. 
he is found falſe, and his Confeſſion contradicts his hab; __-_ 5 75 = Coro. 


contrar | 
y hereunto is holden by à others, and * Staundforde admits that the 2 Ee. 3.18. 
pl. 103. 4 Finch 38 9 1 
| 7. 12 Ed. 4. 10. pl. 26. Vid | 19H. 6. 47. 
Vide 2 H. 7. 3.2 8. p. C. — 
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Court of Grace may admit ſuch perſons to be Approvers, and this is as 
3 Inft, 129. much as can be contended for in any other Caſe ; for it ſeems * agreed, That 
HI. P. C. 194. the Court is not bound of Right, to admit any Perſon whatſoever to be an 
_ H. F. C. Approver. [62] 3 | | 
4 H. 6. 34. Sect. 10. Thirdly, That it is b agteed, That any one indicted of Treaſon 
» 19 H. 6. 47· or Felony may be an Approver, but that unleſs the Crime with which a Per- 
pl 103- fon is charged, amount either to Felony or Treaſon, he cannot be an Ap- 


. 


Inſt. 129, 
5 Ed. ** 8. prover. | | | 
pl. 24. Sec. 11. Fourthly, That it is alſo © agreed, That no Perſon accuſed of 


hay 5 26h Treaſon or Felony, can be an ApProver, unleſs he be actually indicted for 


231, 448. it; becauſe his Confeſſion amounts not to a Conviction until he be indicted, 


* and conſequently puts it not in the Power of the Court to give Judgment 


=—_— * " againſt him, when his Appeal ſhall be rejected or falſified, as every Ap- . 
e 3 Inft. 129. provement ought to do. - | 

11 P. C 103. Sect. 12. Fiſthly, That it ſeems alſo to be generally * agreed, That if a 
. ang C. perſon indicted be allo appealed of the Gme Felony, he can no longer be 
S. P. C. 143.b. an APProver 3 the Reaſon whereof ſeems to be, that though the King may 
Fs Coro. in his Diſcretion, by admitting A Perſon to be an Approver, reſpite the 


by conan Judgment and Execution of one proſecuted by Indictment, which is his 
a Inſt. 129. Own Suit, yet he cannot delay them in an Appeal, which is the Suit of the 
Fam 387- Party, and 4 fortiori therefore it follows, That if a Perſon be appealed only, 
. 5 . H P. &. and not indicted, he cannot be an Approver. 


228. Seck. 13. Sixthly, That notwithſtanding the Appeal of an Approver may 


e wag in ſome Reſpects be looked upon as the Suit of the King, and equivalent to 
181. Letterc. an Indictment, yet the Appellee of an Approver cannot become an Ap- 


2 Nich. 3. prover himſelf, not only becauſe it would falſifie the Appeal of the firſt Ap- 


= 1 - prover, in ſuppoſing that he had omitted ſome of his Partners, but alſo be- 
pl. 22. 5. cauſe it would cauſe an infinite Delay ; for the Appellee of ſuch an Ap- 
Bro, Coro. prover might as well become an Approver of others, and ſo on. 

_ . 14. As to the fourth Point, 72. Of what Offences a Perſon may 
442, be admitted to approve another; it ſeems * agreed, That no one can 165 
— prove another of any other Offence, but the very Crime contained in the 
jr. Ihdictment. and therefore that he cannot approve a Man of a Crime of a 
5 Fiz. Coro. different Nature, nor cen of being Acceſſary before or * after to the ſame 
A2 4. Crime, becauſe.no Man can abet, or receive himſelf. But it ſeems allo to 
Lauer B. be agreed, That inaſmuch as the Oath of an Approver is general, to diſ- 
l. II. b. C. cover all the Treaſons and Felonies he knows, if he accuſe any Perſons of 
2 3 Crimes of a different Nature from his own, whether in the ſame, or a fo- 
pl. 54. ſeems reign m County, his Accuſation will be a reaſonable Ground to carry on 4 
contrary) Proſecution againſt them for ſuch Crimes, though it © be not of it {elf of 


38. P. C. 143. : f f 
Letter 1 Force ſufficient to put them on their Trials. 


2H. H. P. C. Sect. 15. As to the fifth Point. via. Againſt what Offenders a Perſon may 


Kent admitted to become an Approver ; it ſeems clear, That a Man may bean 
z Inſt. 129. Approver againſt any Perſon whatſoever within the Realm, whether he live 


150. in the ſame or a foreign County, provided he be named of the County where 

Finch 387. in he dwells. But it is ſaid, That if it appear either by the Confeſſion of 

1 Fitz, Coro. the Approver, ot the Return * of the Sheriff, or the Teſtimony * of Per- 
2 ſons of Credit in the County, that * there are no ſuch Perſons as ſome of 

” H. n = thoſe named in the Appeal, in rerum natura, or within the Realm, or even 

» within the County, whereof they are named in the Appeal, the Approvet 


pl 54. 
27A pf. 69. (hall be hanged, unleſs the Court in Mercy will ſpare him, becauſe his 


10 Ed. 4. 14. ? 

= pl. 8. EY Appeal in reſpect of ſuch Perſons appears to be falſe, or to no Purpoſe. 
Wi Fitz. Coro. : =o 
35, 298. Bro. Coro. 154. * Fitz, Coro. 126. 2 Inſt. 629. H. P. C. 194. 12 Ed. 4. 10, pl. 26. Fitz. Coro. 
37, 387. m Fitz. Coro. 437. Fitz. Coro. 126, 127, 387 o Fitz. Aſſiſe, 446. Fitz. Coro 460. 8 P. C. 
77. 7 8. P. C. 145. Letter F. 1 Ed. 4 76. pl. 4. Fitz. Coro 153: 41. B. C. 194. 2 H 6. 34. Pl. k · 
r H. P. C. 195. 8 FP. C. 145. Fitz. Coro. 133, Bro. Coro. 49. 21 H. 6. 34. pl. 1. H. P. CG. 105-2. Ed. 
3. 16. pl. 4. 1 Aff, pl. 2. S. P. C. 145: Fitz. Coro. 46. 28. P. C. 145. 


A v4 Wa — > 


Sect. 16, 


#Fthew Hale, [64] | 
pl. 1. 
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$58, 76. As to the fixth Point, viz. Bef 
Ae PE „vi. Before what Juſti 
may be vpe to be an Approver; it ſeems to be a —— a . — 5 a 3 Jaſt. 1 
Man may be an Approver before any Juſtices, who have Power to amen . . = 
a. Coroner to take the Appeal; and for this Reaſon it ſeems to be þ a wry Letter C, 
That one may be an Approver before the Juſtices of the Kin e Be ch, + lad. os. 
and Juſtices of Gaol: Delivery, and Juſtices in Eyre. And N a S.P. C. 143. 
Groundd it is holden in Sir Edward Cole's third e Inſtitute, and allo i Hl. b. I 
a_ Hale s d Pleas of the Crown, under the Chapter of Approver Tn 1 H. H. P. C. 
a rk be an Approver before Juſtices of Oyer and Terminer. or . 
But t . E of this Opinion ſeems to be overthrown b what 1 720 405 Aliſe, 
by = t vs pea won in other Places, wherein it is e het Juſtices © 3 Inſt. 130. 
kde oor yn cannot aſſign a Coroner, becauſe it is not withi . 
their Commiſion: And it ſeems to be a general Rule, that thoſe o og 8 Hep. 8 122 
3 of an e who can aſſign a Coroner to 1 11 21. ff r. E. 
| it ſeems t Y i goed @ 1K 
eee - ee eee 00 8 That neither a 5 Court-Barron, nor * ? HPC 194. 
eſs their C , Dor any other ſpecial Juſtices, can receive ſuch Appeal 3 Inſt. 130. 
unleſs their Commiſſion extend to it. And for the like Reaſon it ſe PR? S,P.C. 143. 
+ K Opinion of * Sir Edward Coke, that the Lord High Seward of Eng. fl. F.C. | 
and cannot receive ſuch an Appeal; but this is contradicted by Sir 1 S. P.C. 144. 
| 9 H. 4. 1. 
As to the ſixth Point, viz. In what Ma 
| 3 anner an i 6 
dered and demeſned, both before and after the os; he Kilon to — or- 3 4: 19. 
3 ſeem 1 remarkable. : Wing Parti- 10 Co. 76. b: 
Seck. 17. Firſt, that it ſeems to be * agreed 3 
eds e reed, That e per- 18 
2 Tręaſon or Felony 3 the . ee 5 1. C. 194. 
. others or not, he puts it intirely in the Diſcretion of the C . 
2 er to give Judgment, and award Execution againſt him de. 144: 
them till he ſhall have made good his Appeal. , or to reſpite * Ind. 149. 
Meant wa. , That * whenever a Perſon is admitted to become an t . 
a an "Oath e a Coroner to receive his Appeal, and ſhall 4 
| | en Ab | 34 | + 19 H. 6. 35. 
Fo pw ng to diſcover all the Treaſoas and Felonies that he 70 35 
Keck. 19. Thirdly, That * the Court which adm N 
| , That * the Court which admits: | nt Woo 
3 ought to limit him a certain — of . 3 Se oo 
, „ dur a] ch it 1 a » 5 07, . 
Penny a-da 21 W * 5 ae e ſome, That he is to have a 5 
= y as his 'Wages from the King; but by * others, That h 2 H. P. C. 
ught not to have it till he has made good his Appeal, b „That he 226. | 
N [65] — ppeal, by convicting the 57 28. 
20. Fourthly, That the Approvet . | 2InRt. ag. 
"Tra bars 17? £ Wie \pprover during all the Time e 
. 3 r 
Dureſs md b N that an Appeal was extorted from him by ſuch pl. v4 wi og 
= : uch Allegation be found to be falſe, either by the E men PC. 195. 
of the Coroner, or by an Inqueſt of Office, the nor at Sh 
hanged, | ; e, t Approver ſhall be 229, 230. 
Seck. 21. Fifthly, that * the A | S. F. C. 1453 
t 3 he Approver ou ht to make hi Letter C. 
he Coroner, on every one of the 8 for the Waking af k. fer 2 4. 10; 


if he fail on any one of the che Core | 
TEN OE Ie ary We TOs, op 
240 46. Afl. pl. 193 


p Fitz. Coro. . 


H. P. C. 194. S.P.C. 145; 
194. S. P. C. 145: Letter B. Bro. Coro hs . | 
19 3 Mm 34. 11 H. . Pl. : Y 9's mi * 139. 
* 3 * N 15 % S. P. C. 145, Letter D. Fitz. Coro. i x — ? ” 1 34 Pl. ü. r H P. C. 
R Bro. Coro. 99. 26 Aſſ. pl. 19. S. P. 6. +. | 1 8. P. C. 145. 
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„H.P. C. 195. And ſo ſhall it be a alſo, If after he have formed his Appeal before the 
* Av Coroner, he make the leaſt Variation in his repeating it before the Court, 


S. P. C. 145. and the Coroner record ſuch Variation. | | 
LONG Be Seek. 22. As to the ſeventh Point, vig. What Proceſs is to be awarded 
41.5. E10. againſt the Appellees, it ſeems b agreed, that the Coroner may award 
2 H. H. P. C. Proceſs to the Sheriff, againſt any Appellee in the ſame County, till it 
be 46. come to the Exigent ; but it is certain, that © he cannot award it to any 


< Fitz, Coro. other Officer, except the Sheriff, nor to any Sheriff out of his own 


462. „ County: And it ſeems * queſtionable, whether he be not reſtrained by the 
phi ade © Statute of Magna Charta, Ch, 17. to award the Exigent to the Sheriff of 


20 Ed. 3. 42. his own County. But it ſeems *© agreed, that the Juſtices of the King's 
Foe. arte Bench, or Juſtices in Eyre, might by the Common Law as well award 
hes ara — Proceſs of Outlawry, as any other Proceſs, againſt Appellees in any County 
S. P. C. 146. whatſoever. | | ; | | 
* And it is f certain, That Juſtices of Goal-Delivery may award Proceſs 
H. P. C. 196. in any County, to appreherd and try them by Force of 28 Ed. 1. com- 
2 H. Ei. P. C. monly called the Statute de Appellatis; but whether this Statute do im- 
31.8.1 46. power ſuch Juſtice to award Proceſs of Outlawry into a- Foreign County, 
may deſerve to be conſidered. [66] 8 Dp 
As to the eighth Point, vis. In what Manner the Court is to proceed 

5 upon, and after the Trial; I ſhall obſerve, . 
H.P. C. 196. Sec. 23. Firſt, That it is in the Election * of the Appellee, either to 
5.5. C. 142. put himſelf upon his Country, or to wage Battel with the Approver. 
_ We Sed. 24. Secondly, That let there be never ſo many Appellees, if they 
7 Ed. * wage Battel, the Approver muſt fight them all. But on the Contrary, 
5 pl. 10. it ſeems to be generally agreed, That if a Perſon appealed by ſeveral Ap- 
12 C. 159 provers of one and the ſame Felony, vanquiſhes any one of them, he ſhall 
2 H. H. P. C. be acquitted againſt them all, and all of them ſhall be condemned, in the 
233, C 706. fame Manner as if every one of them had been actually vanquiſhed. But if 
pe Ed. 3. 5 an Approver having appealed ſeveral of the ſame Crime, be vanquiſhed by 
pl. 1. one of them, it ſeems to be * holden, that his Appeal is ſtill in force againſt 
19H. 6. 35. the Reſt ; but the Note in! Fi7zherbert's Abridement, which ſeems to be the 
722 130. Foundation of this Opinion, ſeems rather to be intended of an Appeal by 
H. P. C. 196. an innocent Perſon, than of an Appeal by an Approver, in Relation to 
2 269 whom it ſeems to be a general Rule, that being once falſified as to any one 
106 Letter D. of the Appellees, he ought to be condemned, -as hath been more fully 
149 Letter B. ſhewn in the gth and 15th Sections of this Chapter. | 
* Sect. 25. Thirdly, That if the King pardon the Approver or Appellee, 
pl.94 hanging the Appeal, the Approvement * ceaſes, ' and the Appellee ſhall be 
a 85 os 4 diſcharged ; for in the firſt Caſe, by the Pardon the Felony is extinct, and 
Bio.Coro. 31,4 Man can no longer be an Approver, than while he is under the Guilt of 
1 the Crime, whereof the Approvement is made, and liable to be condemned 
1 by the Court, whenever his Appeal ſhall be falſified, Ge. And in the ſecond 
143- Qaſe, it cannot be doubted but that the King's Pardon will diſcharge the 
21Ed. 3 12. Appellee, becauſe an Approvement is rather the Suit of the King, than of 
I 108. the Party. e A pres pot m20s 8 ; „ : 
 IeterE. Set 26, Fourthly, That whether the Appeal of an Approver be falſi- 
"Fitz. Coro. fied by the * Confeſſion or Vanquiſhment ? of the Approver, or verified by 


2 Ed. z. the Conviction or Vanquiſhment of the Appellee; yet if the Offence be 


16. pl. 26. within the Benefit of Clergy, neither the Approver in the firſt Caſe, nor 


: = 3- the Appellee in the ſecond, are excluded from it, any more than in the 


Fitz. Coro. Caſe of an Indictment. | 1255 
f : : | 5 , | n 
H. P. C. 201. z Inſt, 130. S. P. C. 149. Letter B. *H,P.C. 201. Bro. Coro. 49. 21H 6 35. x hoon? 
Coro. 128, 369. Fitz. Aſſiſe, 421. H. P. C. 197, Contra, 21 Ed, 3. 17. pl. 21, Bro. Coro, 38. Fiz. Coro . 
r Bro Clergy, 5, 26. 11 H, 4. 93. pl. 49. 6 
oP | Se, 27. 
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Sef. 27. As to the ninth Point, viz, How the Approver is to be re- 
warded for making good his Appeal; it is ſaid, * That if an Approver H. P. O. 197. 
convict all the Appellees, whether by Battel or Verdict, the King, ex ne- edgy 5 
rito juſtitiæ, ought to pardon him as to his Life, and alſo give him his 8. P.C. 142. 
Wages * from the Time of the Appeal to the Time of his Conviction, Letter P. 
But it ſeems, That anciently he ought not to be ſuffered to continue in 7 7 9 
the Kingdom. And it is recited by 5 H. 4. ch. 2. That divers notorious Contra, 19 H, 
Felons, for Safeguard of their Lives, had become Provors, to the Intent, in 5 3 Þ th 1 
| the mean Time, by Brocage, and great Gifts to purſue and have their Pardons, v Vide — 
and then after their Deliverance, had become more notorious Felons than ſect. 19. 
they were before; and thereupon it is enacted, That if any Perſon pray or 1 3 14% 
purſue, or cauſe to be prayed or purſued for any ſuch Felon fo attainted by his 
own Confeſſion, to have any Charter of Pardon, the Name of him that purſues 
ſuch Charter be put in the ſame Charter, making Mention that the ſame Char- 
ter is granted at his Inſtance. And if he to whom ſuch Charter is granted be- 


come a Felon again, the Party who purſued the Charter ſhall forfeit 100 l. 


CHAP. XXV. 


Of Indiciment. 


Sed, 1, N Indictment is an Accuſation, at the Suit of the King, by 

33 the Oaths of twelve Men of the ſame County wherein the 
Offence was committed, returned to inquire of all Offences in general in the 
County, determinable by the Court into which they are returned, and find- 
ing a Bill brought before them to be true; but when ſuch Accuſation is 
found by a Grand Jury, without any Bill brought before them, and“ af- 4 Lamb. B. 4; 
terwards reduced to a formed Indictment, it is called a Preſentment ; and ch. 3. 
when it is found by Jurors returned to inquire of that particular Offence 
only which is indicted, it is properly called an Inquiſition. And for the 
better Underſtanding the Nature of ſuch Proceedings, I ſhall conſider the 
following Particulars, 


1. Whether a Grand Jury may find Part of a Bill brought before 
them true, and Part falſe. 
2. Whether an Indictment be merely the Suit of the King. 
3. What Matters are indictable. . 
4. Where a Man may be tried at the Suit of the King for a capital 
Offence, without any Indictment. 
5. Whether a Man may be arraigned on an Indictment while an Ap- 
peal is depending againſt him for the ſame Offence. 
6. Who may and ought to be Indictors, and in what Manner they 
are to be returned. . 
7. Within what Place the Offences inquired of muſt ariſe. 
8. What ought to be the Form of the Body of an Indictment. 
9. What ought to be the Form of the Caption of it. 
10. Upon what Proof it may be found. 
81 H h h 1 
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| 11. In what Caſes it may be quaſhed., . 
12. What may be pleaded to it, and in what Manner, 


peg I” anew ; and accordingly it hath been reſolved, that if a Grand Jury indorſe 
3 Bulft. 206. , Bill of Murder, Billa vera ſe defendendo ; or Billa vera for Manſlaugh- 
1 ter, and not for Murder; or if they indorſe a Bill upon the Statutes of 


$2. Fowel®  #7oſe, vel econtra, ignoramus; or if they indoiſe an Indictment of Forcible 


Caſe. a a : ; | 
I Bull 206. Entry, and Forcible Detainer, Billa vera“ as to the Forcible Entry, and 


1 Rol. 498. Ignoramus as to the Forcible Detainer; or if they inderſe, * That if the 
Pd. 239: Freehold were in J. S. or the Poſſeſſion were in J. S. then they find Billa 


d Leon. 287. . 
e Yelv. 99. Tera, the Whole is void. 
1 Sid. 414. Seck. 3. As to the ſecond Point, ws. Whether an Indictment be 


Vide B. 1, | : 3 , . 3 
gre 4 40. merely the Suit of the King; it is every Day's Practice, That it is ſo far 
Cro Jac. 151. eſteemed the King's Suit, that the Party who proſecutes it is a good Wit- 
8 2 neſs to prove it: Alſo it ſeems to be agreed, 5 That no Damages can be 


© i Rol. Abr. given to the Party grieved upon an Indictment, or any other criminal Pro- 
Tae ſecution, * notwithſtanding the King, by his Commiſſion erecting a New 
2 Rol. Abr. 33. Court, expreſly direct, That the Party ſball recover bis Damages by ſuch a 
Letter P. Proſecution. Alſo, where by Statute Damages are given to the Party grieved 
pu 4eNEE 531, by the Offence intended to be redreſſed, it ſeems that they cannot be re- 
: 2 Car. covered on an Indictment grounded on ſuch Statute, unleſs ſuch Method 
55 : of recovering them be expreſly given by the Statute; but that they ought 
Ch. Seck. z, to be ſued for in an Action on the Statute, in the Name of the Party grieved. 
4, 6, 7, 8. But it ſeems k certain, That the Court of King's Bench having the King's 
1 8 Privy Seal for that Purpoſe, may give to the Proſecutor the third Part of 
Letter B. the Fine aſſeſſed on a Criminal Profecution, for any Offence whatſoever, 
1 Jon. 580. Alſo, it is every Day's Practice of that Court, to induce Defendants to 
8 on make Satisfaction to Proſecutors for the Coſts of the Proſecution, and alſo 
pl. 30. for the Damages ſuſtained by the Injury whereof the Defendants are convicted, 
by intimating an Inclication on that Account to mitigate the Fine due to the 
King. 
$7 4. As to the third Point, viz. What Matters are indictable: 
There can be no Doubt, but that all Capital Crimes whatſoever, and alſo 
all Kinds of inferior Crimes of a publick Nature, as Miſpriſons, and all 
other Contempts, all Diſturbances of the Peace, all Oppreſſions, and all 
: other Miſdemeanors whatſoever of a publick evi] Example againſt the 
2 Common Law, may be indicted; but no Injuries of a! private Nature, 
ment, 16. unleſs they ſome Way concern the King. Alſo it ſeems to be a gocd ge- 
Preſentment, neral Ground, That where- ever the Statute prohibits a Matter of a publick 
26. ; K # a 6 : 
= 2 ſoſt. 55, Grievance to the ® Liberties and Security of a Subject; or commands a 
163, Matter of publick Convenience, as the repairipg of the Common 
28 ny * Streets of a Town; an Offender againſt ſuch Statute is puniſhable, not 
r Sid. 200. only at the Suit of the Party aggrieved, but alſo by Way of Indictment 
for his Contempt of the Statute, unleſs ſuch Method of Proceeding do 
manifeſtly appear to be excluded by it. Yet if the Party offending have 
o 8 Co. 60. b. been fined to the King in the Action brought by the Party, as it is faid* 


= Ink 13!- that he may in every Action for doing a Thing prohibited by Statute, it 
3 | | ſeems 


Chap. 25 


ſcems queſtionable, whether he may afterwards be indicted; becauſe that 
would make him liable to a ſecond Fine for the ſame Offence. Alſo, if 
a Statute extend only to private ® Perſons, or if it extend to all Perſons in * 1 Sid. 259. 
general, but chiefly concern Diſputes of a private Nature, as thoſe relating 8 3+: 
to b Diſtreſſes made by Lords on their Tenants, It is ſaid that Offences 2886. 
againſt ſach Statute will hardly bear an Indictment. Alſo, where a Statute : Lev. 299. 
makes a new Offence, which was no Way prohibited by the Common Law, . 
and appoints a particular Manner cf proceeding againſt the Offender, as by 2 In, i oe 
Commitment, or Action of Debt, or Information, &c. without menticning 132. 
an Indictment, it ſeems to be © fettled at this Day, that it will not main- yjichaeimas 
tain an Indictment, becauſe the Mentioning the other Methods of proceed- 3 Georgii 1. 
1 ing only, ſeems impliedly to exclude that of Indictment. [67] 4 Vet it Shower 398, 
Ir ) ; Pe 2 einn . 399. 
hath beer adjudged, That if ſuch a Statute give a Recovery by Action of 3 Keb. 34. 
Debt, Bill, Plaiot, or Information, or otherwiſe, it authoriſes a Proceeding 87% 


by Way of Indictment, * Alſo, where a Statute adds a farther Penalty 674 


the Common Law. And if the Indictment for ſuch Offence conclude con— a ag 388, 
tra formam Statuti, and cannot be made good as an Indictment upon the 1 Sid. 434, 
Statute, it ſeems * to be now ſettled, That it may be maintained as an In- . bo 
dictment at Common Law, as will be more fully (ſhewn in the following 2 Kol. Rep. 
Part of this Chapter, [63] K „„ Ts 247, 248,398. 

As to the fourth Point, vis. Where a Man may be tried at the Suit of on 979% 


eſſ. . 


the King for a capital Offence without any Indictment 3 I ſhall endeavour 4 Dominus 


| Rex ver ſus 


to ſhew, D Dixon. Trin. 


„ e 3 Georg. 1. 
1. Where one may be ſo tried as having been taken with the Manner. « 3 Mod. 118. 
2. Where one may be ſo tried upon a Verdict. | Hh 192 
a a ' 'n- El! contrary. 
3. Where upon an Appeal not proſecuted, _ The Caſe of 
4. Whether one may be ſo tried upon a Sheriff's Return. thy 2 of 
| | | ity of 
Norwich, ad- 


Sef. 5, As to the firſt Point, viz. Where one may be ſo tried as having judged Paſch. 
been taken with the Manner: s It is ſaid, That anciently if one guilty 3 fl. 5 
of Larceny had been frechly purſued and taken with the Manner, and the 1-1. contra. 


N a 171. contra. 
Goods ſo found upon him had been brought into the Court with him, he Naur ſupra 
might be tried immediately without any Indictment; and this is ſaid to have on 15. Sect. 
been the proper Method of Proceeding in ſuch Manors which had the Fran- 7 H. 4. 43. 


S chiſe of Infangthefe, but ſeeins to be altogether obſolete at this Day. [69] P!, 3 
Seck. 6. As to the ſecond Point, viz, Where one may be ſo tried 1 pq 5 * 
upon a Verdict: It is * ſaid, That in an Action of Treſpaſs in the King's pl. 5. 
Bench, De muliere abducta cum bonis viri, if the Defendant be found guilty oh Te ay 
of having carried away the Woman and Goods with Force, and feloni- Better C. 
ouſly ; or i in a common Action of Treſpaſs in the ſaid Court, for Goods 179 Lowes B. 
carried away, if it be found that the Defendant feloniouſly ſtole them, h. 1 950 
he ſhall be put to anſwer the Felony without any further Accuſation ; for 156, 149“. 
ſuch a Charge by the Oath of twelve Men, on their Inquiry into the 504 Appeal, 
Merits of a Cauſe in a Court which has Juriſdiction over the Crime, \*A. pl. g. 
is equivalent to an Indictment, and the King being always in Judgment Fitz. Coron. 
of Law preſent in Court, may take Advantage of any Matter therein 157 * 
properly diſcloſed for his Benefit. But ſuch a Verdict in a Court which 199. 
has * no Jutiſdiction over criminal Matters, ſeems to be of little Force, 2 H. H. P. C. 
becauſe ſuch Court has nothing to do with ſuch Matters, And it ſeems, 8p. 1. 
8 | Letter B. ys. 


Fitz. Coron. 122. Fitz, Utlagary, 49. 13 Al. pl 5. Bro. Coron. 779. H. P. C. 199. S. P. C. 94. Letter B. 


Fitz, Indietment, 31. ES. P. C. 94. Letter B. Fitz. Indièt ment, 31. 
| a That 
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a 13 Ed. 4. 3. 
pl. 7. 
Fitz. Coron. 


39- 


b 13 Ed. 4. 3- 


pl. 7. 


e Supra Ch. 9. 


Sect. 3 3. 
a Bro. Indict. 


13. . 
26 Al. pl.62+ 


2 H. H. P: Co 


149*, 150*, 


8. P. C. 147. 
Letter E. 148. 
H. . 0. 199, 


200. 


Letter A. 
Fitz, Coron. 


114. 
8. P. C. 148. 


J. etters A, B, 
CG 


67, 139. 
Fitz. Coron. 
156, 198; 
357» 384. 

i See Ch. 23. 
Sect. 86, 87. 
&c. 

k See Ch. 23. 


Sect. 26, 1 3 1. 


H. P. C. 199. 
Appellee, hanging the Action, or ſuffers a Nonſuit, or à Retraxit, or 
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That even in the King's Bench, if on any Indictment whatſoever, except 


only an Inquiſition of Death found before a Coroner on View, a Perſon 


not mentioned in it be found guilty of the Crime whereof others are in- 
dicted, yet ſuch Finding ſhall not ſerve for an Indictment againſt him, be- 
cauſe it was wholly extrajudicial. But ſuch finding of others guilty, 
whether in the Ning 's Bench, or other Court of Criminal Juriſdiction, upon 
an Inquiſition of Death, found before a Coroner on View, is of greater 


Force, becauſe the Jury acquitting the Party ſo indicted, ought to inquire 


what other Perſon did the Fact; becauſe it appears by a Record of the 


higheſt Credit, that a Perſon is killed. © Allo, if a Perſon be declared 
againſt in a proper Court, for having been guilty of a Miſdemeanor, ſimul 
cum A, B. & C. and thereupon the Jury find A. B. and C. guilty ; it ſeems 
that ſuch Verdict will ſerve for an Indictment againſt them, becauſe it was 
not wholly extrajudicial. . 5 
As to the third Point, viz, Where aue may be ſo tried upon an Appeal 
not proſecuted; the following Particulats ſeem moſt remarkable. 
Set. 7. Firſt, That an hy me by an innocent Perſon, and an Appeal 
by an © Approver, are equally favor red in this Retpet, «+ 
Sec. 8. Secondly, That regularly where a Perſon is indicted and ap- 
pealed of the ſame Crime, and the Appeal is not proſecuted, he ſhall not 
5 be arraigned upon the Indictment, but upon the Appeal. | 
Se. 9. Thirdly, * That if an Appellant be nonſuit in an Appeal by 
Writ, before he bath declared, the Appellee cannot be arraigned at the 


King's Suit on the Wirit of Appeal not only becauſe it contains no Cer- 
tainty of the Circumſtances of the Fact, which is the proper i Office of 
the Declaration to aſcertain ; but alſo becauſe, for what appears to the con- 
trary by the Record 
. And therefore in ſee; 
C. Court, either to diſmiſs the Appellee, or to bail him, till it ſhall appear 
7. whether there will be any other Proſecution againſt him. But if an Ap- 


the Writ might © have been purehaſed by a Stranger. 
fich Cale d frems: ta: be is. de Heede ef the 


pellant, by Writ, be nonſuit after Declaration, or any Appellant by Bill 


or Approver, be nonſuit, jt ſeems, ® That regularly the Appellee ſhall 


be arraigned at the King's Suit, on the Bill or Declaration ; becauſe they 
muſt be as certain as an Indictment, and cannot be 'commenced but in 
Perſon. | LE 
Sec. 10. Fourthly, That it ſeems to be a ſettled Rule, That where- 
ever an Appeal is once well commenced, and afterwards ſo far determined, 
without a full Acquittal, That neither the ſame, nor any ® other Plaintiff, 
can never bring another Appeal againſt the ſame Appellee, he may be ar- 
raigned upon the Bill or Declaration, at the Snit of the King; as where 
an Appellant, having a good Title to the Appeal, makes a Releaſe » to the 


r demurs to a good Plea or Iſſue, tendered by the Appellee, which Demur- 
rer is adjudged againſt him ; or where ſuch an Appellant or Approver * 
confeſs their Appeal to be falſe, * unleſs they make ſuch Confeſſion in the 
Field, upon a Trial awarded by Battel; for ſuch Confeſſion. amounts to a 
Vanquiſhment of the Appellant or Approver, and conſequently is a full 
Acquittal of the Appellee ; after which his Life ſhall not be brought 


1s P. C. 148. Letter C. Bro. Appeal, 67, 130. 27 Af: pl. 7. 1 Al. pl. 5. Fitz. Coro. 156, 198, 357. 8 P C. 


148. H. P. C. 199, 200, Bro. Appeal 67. 
Coron. 35. 9 H. 5. 2. pl. 7. 


8. P. C. 148. Bro. Appeal, 118. 


Fitz. Coron. 369, Vide Bro. 
o S. P. C. 148. Letter B. H. P. C. 200. 


Bro, Appeal 27. Fitz. Coron. pl. 12. 


vH. P. C. 199. 8. P. C. 147. Letter E. Cro. Eliz. 460. Fitz. Coron. 25, 381. Bro. Niſi prius, 2. Fitz. Utla- 


gary, 47 
Coron. 103. 


48. P. C. 147. Letter E. 148. Letter. B. 


r Pyer 120. pl. 13. 


s Of P. . 148. 
H. P. C. 200. 


47 Ed. 3. 5 pl. 10. 


Letter B. Fitz. 


3 H. 6. 50. pl. 16. Bro. Coron. 3, 16, 


13 Aſſ. pl. 10. 


40. 78. Bro. Appeal, 53, 21 H. 6. 34, Pl. 1. S. F. C. 148. Leiter B. H. P. C. 200, 


I again 
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again into Danger for the ſame Crime. And this ſeems to be the only Rea- 
on why after ſuch a Vanquiſhment, or a Verdi& in his Favour, an Ap- 
ellee ſhall be diſcharged, as well againſt the Suit of the King, as that of 
the Party. But it ſeems, That in all other Caſes whatſoever, an Appellee, 
in an Appeal well commenced, being wholly diſcharged of the Suit of the 
Party, may be arraigned upon the Appeal, at the Suit of the King, whe- 
ther ſuch Diſcharge were merely owing to the A of the Party, as in the 
Caſes above mentioned, or to the Act of the Court; as where an Appro-: 8. PC. 147. 
ver is judged to be hanzed before he hath perfected his Appeal; or partly Letter E. 
to the Act of Law, and partly to the Act of the Party; as where an Ap- 5 1 3. 17. 


peal by a Woman for the Death of her firſt Huſband, is abated by her marry-5 S. PC. 147. 
ing a ſecond; or where an Appellee is diſcharged of an Appeal, for not ame af _ 


© having been made a Defendant in a former Appeal, brought by the © 47 Ed. 3. 
ſame Appellant for the very ſame Fact; or whether ſuch Diſcharge be 16. pl. 27. 
merely owing to the Act of God; as where an Appellant dies a natural Fitz. Coro. 
Death, while the Appeal is depending. It ſeems indeed to be holden in 48.5. C. 147. 
the Year-Book of 4 H. 6. as a general Rule, that wherever a Writ is Letter E. 
abated, the Declaration depending upon it is determined alſo, and conſe- 4 **: 35: 
quently, that the Appellee cannot be arraigned upon it ; but to this ite 4 H. 6. 16. 
may be anſwered, that in the very fame Place it is allowed, that after Bro. Appeal, 
a Nonſuit in an Appeal, the Appellee may be arraigned at the Suit of““ | 
the King; and it ſeems difficult to give a Reaſon, why a Writ is not as 
much determined upon a Nonſuit, as upon an Abatement ; to which may 
be added, that the Point adjudged, which was this, That where a Writ 
abates for a Miſnoſmer, the Defendant ſhall not be arraigüed at the Suit 
of the King, ſeems plainly to go on this Ground, That where a Suit is 
ill commenced, the King ſhall not have a greater Advantage from it than 
the Party might have had ; and. therefore the Opinion abovementioned, 5 pC. 4 
— 1 contradicted by the beſt * Authorities, ſeems to be of little Lecter . 
eight. | pf P. C. zoo. 
| See; 11. Fifthly, That wherever © an Appeal abates for an Inſuffici- wag 
ency of the Writ, or is barred for want of a good Title in the Appellant, Fitz.Coro. 68. 
or for any other Matter which ſhews it was ill commenced, the Defen- 2 s 
dant ſhall not be arraigned upon it at the Suit of the King, becauſe it ne- 1 
ver had a good Foundation, and cannot give a greater Advantage to Fitz Age. 74 
the King than to the Party himſelf who ſued; and therefore it ſeems "FO —_ 
to be agreed, That if an Appeal be abated for want of Form apparent in s. P. C. 149. 
the Writ, as“ for the Omiſſion of the Word Habeas, or for falſe * Latin, Letter A. 
or for any other * apparent Defect; or if it be abated for a Defect not 10 1a, 
apparent of itſelf, but diſcloſed by the Pleadings of the Parties, as for a 555 
! Miſnoſmer, or wrongful Addition, or any ſuch like Inſufficiency ; or H. F. © 
if it be abated on Account of the Diſability of the Appellant ; as by the k Bro. Coro: 
Plea of Outlawry © for Felony or Treſpaſs; or if it be put without Day 28. 
upon a Plea of Excommunication of the Appellant, or * if it be barred 8 
by a Releaſe made before the Commencement of the Suit, or by Reaſon 'Bro. Appeal, 


that the Time for bringing it was elapſed * before it was commenced, or ook 2 


becauſe the Appellant appears to have never had any Right to bring it; 12. 103. 
as where in an Appeal by one as Wife, it is found that ſhe was » never * Nn 
F. C. 148. 


lawfully married to the Deceaſed ; or in an Appeal by one as Heir * to 2 
H. P. C. 200. 


28. P. C. 149. Letter A. H. P. C. 200. Fitz, Utla. 47. Bro. Appeal, 57, 118, 146. 17 Af. pl, 26. Fita. 
Coro, 175. *S, P. C. 148. Letter B. Fitz, Coro. 12. H. P. C. 200, Vide ſupra Sect. 10. S. P. C. 149, Letter A. 
H. P. C. 200. 7 S. P. C. 149. Letter A. H. P. C. 200, Fitz. Coro. 3. 4 S. P. C. 149. Letter A. 27 Aſſ. pl. 


25. Bro. Appeal, 68. H. P. C. 200. Fitz. Coro. 201, 384, Contra Bro, Appeal, 53. 13 Al. pl. 10. 
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| pl 14 pending or not, not to try any Man upon an Indictment of Murder, be- 
g y any Man upo 


2 Ind. none was depending it cannot be thought but that much greater was 
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his Father, is found that he hath an elder Brother alive by the fame Fa- 
ther, Sc. the Appellee ſhall not be arraigned upon the Appeal, at the Suit 
8. P. C. 149. of the King, but ſhall be wholly diſcharged of it. But where an Appeal 
Later A. 7 is put without Day on the Plea of * Excommunication, the e all 
45 *: mainpriſed from Day to Day «ill the Plaintiff be abſolved ; and notwith- 
4AM, pl. 12: ſtanding it ſeems to be holden generally in ſome * Books, That where an 
= * Appeal is abated for any of the Inſufficiencies abovementioned, or barred, 
18 Ed. z. the App: llee ſhall be ſet at large, and be diſcharged, as well againſt the 
35- pl. 15- King as the Party; yet © ſurely this muſt be underſtood only by ſuch Caſes 
m_ Appeal, herein it appears, That neither any Indictment is preferred, nor intended 
1144 pl. 27, to be preferred by the King, nor any other Appeal perferred, nor intended 
17 Aff. pl. 26. to be preferred by the ſame or ſome other Party; for otherwiſe ſurely it 
— da cannot but be intended, that it muſt be in the Diſcretion of the Court, 
Fitz. Coro. i2, upon Conſideration of the Circumſtances of the Caſe, either to commit 
68, 167, 75, or bail the Appellee for a reaſonable Time, in order to anſwer ſuch 
ma further Proſecution, or * to bind him to his good Behaviour for a cer- 


23. ./: -:.: tain . Se. 


* ©: wy Sect. Sixthly, That whatſoever may be pleaded by an Appellee 
149. either in Bar or Abatement of an Appeal, while it is carried on at the 


Leiter A. Suit of the Party, may as well be pleaded by him, when it is proſecuted 
Bro. Appeal, at the Suit of the King ; as * that the Appellant ſuing an Appeal of Death, 
67, 130, 

Fitz. Coro. as Wife to the Deceaſed, was never married to him, or * that ſhe is outlaw- 


Fi 2 ol L. Ge. which 1 2 upon the Reaſon taken Notice of in the 5 


, 1740 5. Se. 13. 3 That > md an * is arraigned 1 vpon 
7H. 7. 5. pl.7. the Suit of the King, he may plead the King's Pardon, in the ſame Man- 
Fitz. Coro, ner as if he had been arraigned upon an Indictment: But if an Appellee, 
35 C149. Who by pleading ſuch a, Pardon diſcharges himſelf of an Appeal at the Suit 
Letter D. of the King, be alſo indicted, it is adviſeable to take Care at the ſame 
whe - 172. Time when he is in ſuch Manner diſcharged of the Appeal, to have a Ceſſer 
Quere Fitz, Of Proceſs entered on the Indictment, to prevent the Vexation of a cauſe- 


Caro. 452. leſs Proſecution upon ite. 
22 Sec. 14. As to the fourth Point, vis. Whether one may be tried at 
17. pt. 20 the Suit of the King for a Capital Offence, without any Indictment upon 
= Coro 37 a Sheriff 's Return, it ſeems to be generally agreed, * That neither the She- 
gun MO"- riff 's Return of a Reſcous or Eſcape, or of any other Matter, nor any 
faits 128. other Record whatſoever, except only an Appeal or Indictment, or ſome- 
H. P. C. 201. thing equiwalent theteto, as the Verdict of twelve Men, finding a Man 
S. F. C. 194. guilty in ſuch Manner as is above ſet forth in the 6th Section of this Chap- 
Letter A. B, 

Fitz Coro. 25. ter, can at this Day put a Man upon his Trial for a Capital Offence, as 
uh H. 4. 41. being contrary not only to the Common Law, but to Magna Charta, ol 
Vide ſupra other w Statutes made in Affirmance of it. 

2 24. Set, Sect. 15. As to the fifth general Point of this Chapter, viz. Whether 
1$PC. 104. Man may be arraigned, on an Indictment, while an Appeal is depend- 
HPC. 1 ing againſt him for the ſame Offence, it ſeems. that it was the common 


Ed. 4. 10. Practice before the Statute of 3 H. 7. 1. whether any Appeal were de- 


itz. Coro. 2 5 


72 H H. P. C. before the Year and Day were paſſed, leſt thereby the Suit of the Party 
151.* ſhould be prevented. 7 if fuch Regard were had to an Appeal where 


P. C. * 
18. P. 


Letter C. a | Letter B. 51 2 Ed. 3. 1. pl. 4. 1 H. 5. 6. pl. 2. Fitz. Coro 48, 149. Bro. Coro. 130. Vide ſupra 


Ch. 19. Sed. 15 3. ch. 29. ® 25 Ed. z. de proditionibus, Cap. 4. 28. Ed. 3. 3. 37 Ed. 3. 18. See 
the Preamble of a. . 1. 8. P. C. 107. Letter A. Fitz. Coro. 44. 82. 7 H. 4. 36. a, 44 Ed. 3. 38 pl. 35. 
31 H. 6. 1 fl. 6. 21 Ed. 3. 23. pl. 16. Fitz, Coro. 18. 114. Fitz. Reſponder 36. | Dd 

a 


Chap. 25. Of Indifment, 215 
had to one actually depending whether before or after the Year and Day « 4 cs. is: 
were paſſed, * Yet it ſeems that the Court was never in any Caſe pe- b. 47- 
remptorily bound to ſuſpend the Proceedings on an Indictment in reſpe& 1 24 
of an Appeal, but might always in Deſcretion, whenever it ſhould ſeem pl. 4. 
pfoper, proceed on an Indictment, hanging an Appeal. And accordingly 21 H. 6. 28; 
we find, that in many Inſtances * in the Old Books, when it is was holden, pi, 
That in an Appeal by an Infant, the Parol ſhould e demur till his full 6. 
Age, the Court have proceeded to try a Man upon an Indictment, while £itz. Caro. 
an Appeal by an Infant was depending againſt him, to prevent the Delay, Cans Pitz. 
which could not but be occaſioned, if the Preccedings ſhould be defer- Coro 114. 
red till the Appellant ſhould come to full Age. Alſo 4 where a Writ of wy Appeal. 
Appeal of Robbery hath been ſued out againſt a Perſon under an Indict- Frs Coro. 
ment for the ſame Robbery, and ready to be tried, the Court have refu- 278, 279. 
ſed to put off the Trial of the Indictment in reſpect of ſuch Writ of Ap- 55 = pt = 
peal ; becauſe before the Appcllant hath declared, it doth not judicially Bro. Appeal; 
appear, That both the Indictment and Appeal are for the very fame Fact. 75 
But if there was no ſuch ſpecial Reaſon to induce the Court to proceed . 
upon an Indictment while an Appeal is depending, it ſeems to have been 21 Ed. z. 
the general Practice to ſuſpend the Proceedings on the Indictment till the uy 5 
Appeal were determined. | e 


105, 119, 
As to the ſixth general Point of this Chapter, viz. Who may be, and © 13 A pl. 


Conſpir. 


ought to be Indictors, and in what Manner they are to be returned, I ſhall F. Age 
endeavour to ſhew, f ä 4, | 47. 
| | 17 Ed. 4.2, 
1, How theſe Matters ſtand by the Common Law, . 
2. How by Statute. | | to5, 
Vide ſupra 


Sef. 16. As to the firſt Particular, it ſeems clear, That by the Com- = CO 
mon Law every Indictment muſt be found by twelve Men at the leaſt, 31 H. 6. 
every * one of which ought to be of the ſame County, and returned by p . 18. 
the Sheriff, or other proper Officer, without the Nomination of any other Dyer 296. 
Perſon whatſoever ; and ought alſo to be a Freeman, and a lawful ?: EI 
liege Subject; and conſequently neither under an Attainder of any cited to the 
Treaſon or Felony ; nor a * Villein, nor Alien, nor outlawed, whether other Parts of 
for a criminal Matter, or, as ſome ſay, in a perſonal Action. And * 
from hence it ſeems clear, that if it appear by the Caption of an Indict- 654, © 
ment, or otherwiſe, that it was found by * leſs than twelve, the Proceed- 3 Inſt. 30. 
ings upon it will be erroneous. * Alſo, it ſeems that any one who is 7 IP 5 
under a Proſecution for any Crime whatſoever, may, by the Common Preamble of 
Law, before he is indicted, challenge any of the Perſons returned on the * 4- 9- 
Grand Jury; as being outlawed for Felony, Cc. or Villeins, or returned ; 3 5 
at the Inftance of a Proſecutor, or not returned by the proper Officer, 12 Co. 99. 


Ge. 2 Rol. Rep. 
Sect. 17. Alſo many Indictments in inferior Courts have been ?quaſhed i; Toft 32. 
for want of the Words Proborum & legalium hominum, in the Caption of *Popham 
the Indictment, ſetting forth by what Perſon it was found; * but this is Ind. 56.b. 
faid to be no Exception to an Indictment found in the Court of King's ' 2H. H. F. C. 
Bench, or Grand Seſſions, or Counties Palatine, and hath been often * over- 155 *: 


ruled, as to Indictments in other Courts, becauſe all Men ſhall be intended 12 6. 30. 
to be honeſt and lawful, till the contrary appear. 448 
| ide Fitz. 


5 Proceſs, 208. 
Quzre Cro. Car. 134, 147.. 1 Jon. 198, 199. m Cro. Eliz. 654. pl. 16. * 11 H. 4.41. pl. 8. Bro. Coro. 189. 
Bro. Indict. 2. 21 H. 6. 30. pl. 17. QOuœre Cre, Car. 134, 135, 147. o 1 Keb. 629. pl. 112. 2 Keb. 471. pl. 
63. » Cro, Eliz. 751. pl. 7. Cro. Jac. 63 5. Palm. 282, 389. 2 Rol. Rep. 400. 2 Rol. Ab. 82. pl. 7. 3 Mod. 122, 
Poph. 202, 4 1 Keb. 629. pl. 112. 2 Keb. 47 1. pl. 63. 1 Lev. 208, * 2 Keb. 135, 208. 1 Keb. 50. pl. 5. Cro. 
Jac. 41. 1 Sid. 106, 367. Quzre 2 Rol. Ab. 82, pl. 8. 
| Sed, 18, 


*Regiſteri80. turned on a Grand Jury, may lawfully ſerve upon it, if they think fit; 
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11 Hf. 4. Sec. 18. It is reſolved in the a Year-Book of 11 H. 4. by the Ad- 
Fier wh vice of all the Juſtices, That one outlawed on an Indictment of Felony, 
25. Coron. may plead in Avoidance of it, that one of the IndiQtors was ontlawed for 
= ws Felony, &c. But it ſeems to be the general » Opinion, That this Reſolu- 
Vide infra tion is rather grounded on the Statute of 11 H. 4. ch. 9. which was 
Sec. 27. made in the ſame Term, in which this Reſolution was given, than on the 
'S. *-- 35 Common Law; becauſe it appears by the very fame Year-Book, that 
II. F. C. 252. when this Plea was firſt propoſed it was diſallowed ; from whence, as I 
3 Inſt. 32. ſuppoſe, it is collected, That the ſubſequent Reſolution was founded on 
Jae Co. the Authority of the ſaid Statute, which may be intended to have been 
Car.134,135. made after the Plea was diſalloawed, and before the ſubſequent Reſolution, 
by which it was adjudged good. Yet, confidering that the ſaid Reſolu- 
tion was given in the Beginning of Hillary Term, and that the Parliament 
which made the ſaid Statute was not holden before the Beginning of the 
ſame Term; and therefore it is not likely that the ſaid Statute was ſo ſoon 
made; and alſo conſidering, that the ſaid Reſolution was given by Advice 
of all the Judges, who ſeem to have been conſulted about the Validity 
of the Plea abovementioned at the Common Law, and takes no Manner 
of Notice of any Statute, but only of the Law in General, it may de- 
ſerve a Queſtion, Whether ſuch Plea be not good at the Common 
Law? 5 ä 
Vide 2 Rol. Sec. 19. I do not find it any where holden, that none but Freehol- 
= 647 ders ought to be returned on a Grand Jury; [70] but how far the Law 
Cro. Elia. is in this Reſpe altered by Statute, ſhall be ſhewn in the twenty-firſt 
413. Section. | ” 
8 8 57% Seeg. 20. As to the ſecond Particular, viz. How the Matters above- 
mentioned ſtand by Statute, it is enacted by the Statute of Weſtminſter 2. 
28, That old Men above the Age of ſeventy Years, Perſons perpetually fick, or 
infirm at the Time of the Summons, or not dwelling in the County, ſhall not be 
put in Furies, or leſſer Aſiſes. And the Equity there of, and the Reaſon of 
the Thing, ſeem plainly ſo far to extend to Grand Juries, That if it ſhall 
appear, That any of the Perſons abovementioned be returned on a Grand 
Jury, the Court, into which they are returned, will eaſily excuſe their 


e 2 Inſt. 448. Non-appearance. But it ſeems clear, © that any ſuch Perſons being re- 


F. N. B. 166. neither do I find that they can have an Action on the ſaid Statute for being 
D. ſo returned; for the Writ * in the Regiſter grounded on, and reciting the 
Vide 2 lot. Statute, mentions the Prohibition of it to be, that Men above the Age of 
147» . ſeventy Years ſhall not be put in Aſiſis, juratis, vel recognitionibus aliquibus, 
e Regiſt. 178. Which Expreſſions ſeem proper for Petit Juries only; whereas the e Writ 
=P B. 165. grounded on the Statute of Articuli ſuper chartas, ſet forth at large in the 
bog : Inſt. twenty-firſt Section, recites the Prohibition thereof to be, that none of the 
i Perſons in the Writ mentioned ſhall be but in inguiſitionibus nec juratis, which 
Expreſſion ſeems to be of a larger Extent, and to take in Grand as well 
as Petit Juries; by which it ſeems clearly to be implied, that in the Judg- 
ment of thoſe who formed the ſaid Writ, the Statute laſt mentioned is more 

general than the former. 

Sef. 21. It is farther enacted by the abovementioned Statute of A- 
minſter 2. 38. That none ſhall be put in Aſſſes or Juries, though they ought to 
be taken in the proper County, who have leſs Tenements than to the Value of twen- 
ty Shillings yearly, And it is required by the Statute of 21 Ed. 1. com- 

- monly called the Statute De his gui ponendi ſunt in Aſiſis, That they ſhould 
have Tenements to the Value of 40 8. yearly; Provided, That before Jullices 

in Eyre for Common Pleas in their Eyres, and alſo in Aſiſes, and e, 

2 which 
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which ſhall be taken in Cities and Burghs, and other trading Towns, the ſame 

may be done as was accuſtomed : And this Exception is likewiſe mentioned 

in the“ Writ in the Regiſter, which ſeems to be grounded on both theſe , gegiter 

Statutes; by which it appears, That neither by the Common Law nor 181. a. 

by theſe Statutes there was any Neceſſity in Proceedings before Juſtices © N-B.166D, 

in Eyre, &c, That Petit Jurors ſhould be Freeholders ; and if fo, it ſeems Ab. 647, 648. 

probable that there is no greater Neceſſity that Grand Jurors making an Cro. EI. 413. 

Inquiry before them ſhould be Freeholders ; and if a Grand Juror before 

ſuch Juſtices need not to be a Freeholder, why ſhould there be a greater 

Neceſſity that a Grand Juror before other Juſtices ſhould be a Freeholder ? 

And it is farther remarkable, that the above mentioned Writ in the Regiſter, 

| which ſeems to be grounded on theſe Statutes, mentions only Perſons put 

in aſſifis, juratis vel recognitionibus aliquibus : To which may be added, 

that the b ſeveral ſubſequent Statutes, which require that none but Free-, , H. ,. 

holders or Copyholders of Lands of ſuch a Value ſhall be returned on Stat.z. cap. 3. 

Juries, exprefly extend only to Juries returned for the Trial of Iſſues, ex- * 5 5 8 

cept only the e Statutes concerning Indictments in the Sheriff's Torn, 4 5 Gul. & 

which require, that every Juror finding ſuch Indictment ſhall have 20 8. Mar. c. 24. 

yearly of Freehold, or 26s. of Copyhold, and alſo except 3 H. 7. LEE n 

which requires that every Juror of an Inqueſt by which Juſtices of Peace 3Geo. 2.c.2;. 

ſhall inquire of Concealments by other Inqueſts ſhall have Tenements of* Vide fupra 

the yearly Value of 40 5. and alſo except 33 H. 6. 2. which requires that 65.66, 67, 68, 

every Indictment in the County Palatine of Lancaſter, of Perſons ſup— ; 

poſed by the fame Indictment to live in ſome other County, and alſo every 

Indictment in any other County, of Perſons in the ſame Indictment, ſup- 

poſed to live in the ſaid County of Lancaſter, ſhall be taken by ſuch Jurors 

only as have Lands to the yearly Value of one hundred Shillings : All 

which ſeems to make it doubtful, Whether there be any Neceſſity either 

by the Common Law or Statute, That a Grand Juror in any other Caſe 

muſt be a Freeholder, E; | 

Seck. 22. It is enacted by 28 Ed. 1. commonly called the Statute of Ar- 

liculi ſuper Chartds, cap. g. That no Sheriff, nor Baihff ſhall impanel in In- 

queſts, nor in Juries over many Perſons, nor others, nor otherwiſe than as is o- 

dained by Statute : And that they ſhall put in thoſe Inqueſls and Juries, ſuch as 

be next Neighbours, moſt ſufficient and leaſt ſuſpicious, And the like is 

enacted almoſt in the very ſame Words by 42 Ed. 3. 11. And it is farther 

enacted by the ſaid Statute of Arliculi ſuper Chartas, That he who doth con- 

trary, and is attainted thereupon, (hall pay unto the Plaintiff bis Damages double, 

and ſhall be grievouſly amerced to the King. And the ſaid Statute of Arti- 

- culi ſuper Chartas, is ſaid by Sir Edward Coke to extend to all Suits or Pro- 2 Tuff. 501. 

ceedings, either criminal or civil, Real, Perſonal, or mixed, Publick or 

Private, Aſſiſes or Enqueſts; and ſuicly that Part of it which ordains, 

that the moſt ſufficient and leaſt ſuſpicious (hall be returned on all Juries, is 

ſo agreeable to common Right and natural Juſtice, that it cannot but be 

thought to be in Affirmance of the Common Law, and equally to extend to 

Grand and Petit Juries, and conſequently if any Officer ſhall be wiltully 

guilty of an Offence againſt it in the Return of any Jury, he cannot but be 

puniſhable for his Contempt, at the Suit of the King. And it is enacted 

by 23 E. z. 6, That Fuſtices of Aſſiſes ſhall have Commiſjicns ſufficient to in- 

quire in their Seſjions of Sheriffs, &c. for putting into Panels Jurors ſuſpect 

and of evil Fame, And it is farther enacted by 34 Ed. 3. 4. That all Pa- 

nels ſhall be made of the next People, which (hall not be [uſpeft nor procured. 

And that the Minifters which do againſt the ſame, ſhall be puniſhed before the 

Juſtices, who take the Inqueſt, according to the Quantity of their Treſpaſs, 
r K k k EY 


218 Of Indifiment | Bioch II. 


as well againſt the King as againſt the Party for the Quantity of the Damage 
cobich he hath ſuffered in ſuch Manner; and both theſe Statutes ſeem equally 
to extend to the undue Return of Grand and Petit Juries. But it is ob- 
ſervable, that the Clauſe of the above recited Statute of Articuli ſuper Char- 
tas, which ordains that the Sheriff, Cc. ſhall render double Damages, 
extends only to Juries returned in Suits between Party and Party, be- 
cauſe it ſays, that he ſhall render them to the Plaintiff, which is a De- 
nomination never given to the King or Proſecutor, where the Proceeding 
is by Way of Indictment; and accordingly we find that the Writs in the 
« Regiſt. 178. * Regiſter grounded on this Statute expreſly relate to Suits between Party 
F. N. B. 165. and Party. | | 
Seck. 23. But the principal Statutes relating to the Return of Grand 
Juries, are 11 H. 4.9. and 3 H. 8. 12. the firſt whereof is as followeth, 
Becauſe that now of late Enqueſts were taken at Weſtminſter, of Per/ons 
named to the Fuſtices, without due Return of the Sher iſt, of which Perſons ſome 
were outlawed before jhe ſaid Fuſtices of Record, and ſome fled to Sanctuary for 
Treaſon, and ſome for Felony, there to have Refuge, by whom, as well many Of. 
fenders were indicted, as other lawful liege People of our Lord the King, not 
guilty, by Conſpiracy, Abetment, and falſe Imagination of other Perſons, for 
their ſpecial Advantage and ſingular Lucre, againſt the Courſe of the Common 
Law uſed and accuſtomed before this Time: Our ſaid Lord the King, for the 
greater ' Eaſe and Quierneſs of his People, will and granteth, that the ſame 
Indi&ment ſo made, with all the Dependance thereof, be revoked, annulled, void, 
and holden for none for ever: and that from henceforth no Indiftment be made 
by any ſuch Perſons, but by Enqueſt of the King's lawful liege People, in the 
Manner as was uſed in the Time of his noble Progenttors, returned by the She- 
riffs, or Bailiffs of Franchiſes, without any Denomination to the Sheriffs, or 
Bailiffs of Franchiſes before made by any Perſon, of the Names, which by him 
ſhould be impanelled, except it be by the Officers of the ſaid Sheriffs or Bailiqs 
of Franchiſes fworn and known to make the ſame, and other Officers to whom it 
pertaineth to make the ſame according to the Law of England: And if any In- 
dictment be made hereafter in any Point to the. contrary, that the ſame Indict- 
ment be alſo void, revoked, and for ever holden for none. 


In the Conſtruction of this Statute the following Points have been re- 
ſolved, | 
Lats 98, Sect. 24. * Firſt, That where a Perſon not returned by the Sheriff on 
9. a Grand jury procures his Name to be read among thoſe of others who 
3 Inſt. 33. were actually returned, whereupon he is ſworn of the Grand Jury, &c. 
he may be indifted, either in the King's Bench © or before Juſtices of Oyer 
and Terminer, for his Contempt of the Statute ; and being found guilty, 
may be fined and impriſoned ; and yet the Statute doth not expreſly provide 
that any ſuch Perſon ſhall be any Way puniſhed, but only that the Indict- 
ment ſhould be void, GW. 2 ; 
3 12 Co. gs. Sed. 25. * Secondly, That Indictments of Offences not capital are as 
3 loſt, 33. much within the Statute as Indictments of Treaſon or Felony ; and alſo In- 
pgs g. dictments before Juſtices of Peace as much as Indictments before ſuperior Ju- 
1% * * tices ; but it hath been queſtioned whether a Coroner's Inqueſt be within 


Cro. Ca. 134, the Purview of it. 


. HPC >, Sec. 26. Thirdly, That a Perſon arraigned upon any Indictment taken 


3 Inſt. 34, contrary to the Purview of the Statute, * may plead ſuch Matter in Avoid- 


oY Ca. 134, ance of the Indictment, and alſo pl:ad over to the Felony. 


e Supra cap. 5. 
Sect. 33. 


Sec. 27, 
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Sect. 27. Fourthly, That a Perſon outlawed upon any ſuch Indictment 
without a Trial, may alſo ſhew in Avoidence of the Outlawry, that the 
Indictment was taken contrary to the Purview of the Statute, as ſeems 
fully to appear from the 2 abovementioned Year-Book of 11 H. 4. 41. « Supra Sect. 
But if a Perſon, who is tried upon ſuch an Indictment, takes no ſuch Excep- 7. | 
tion before his Trial, it may be * doubtful whether he may be allowed to take o; Ind. 34. 
ſuch Exception afterwards, becauſe he hath flipp'd the moſt proper Time for Bro. India. 2. 
it ; except it can be verified by the Records of the fame Court wherein the | 
Indictment is depending, as by an Outlawry in ſuch Court of one of the In- 
dictors, &c. in which Caſe it is © faid, That any one, as amicus Curie, . FOO ITY 
4" 34. 
may inform the Court of it. 93 | 
Set. 28. Fifthly; That if any one of the Grand Jury who find an In- a ii. 4. 11. 
dictment be within any one of the Exceptions in the Statute, he vitiates the pl. 8. 


Whole, tho never ſo many unexceptionable Perſons joined with him in find- &'p* Cg 
ing it. 3 Ind. 33. 


Sec. 29. Sixthly, That if a Priſoner indicted of Felony offer to take 
any ſuch Exception, he ſhall upon his Prayer have © Counſel aſſigned him e Cre. Ca. 
for his Aſſiſtance in it. | 134, 147. 
Sect. 30. * Seventhly, That the Court needs not admit of the Plea of re 
the Outlawry of an Indictor, in avoidance of any ſuch Indictment, unleſs p Cro. x. 
he who pleads it, have the Record ready, 147. 
Sect. 31. It ſeems ſomewhat queſtionable, * whether Outlawry in a per- jon. 198,199. 
ſonal Action be within the Purview of the Statute, Cro. Ca. 134. 
Sect. 32. It is recited by the abovementioned Statute of 3 H. 8. 12. Wi e 
That many Oppreſſions had been, by the untrue Demeanor of Sheriffs and their Sec. « 
Miniſters, done to great Numbers of the King's Subjects, by Means of return- * H. H. P. C. 
ing, at Seſſions holden for the Bodies of Shires, the Names of ſuch Perfons, as 5 
for the ſingular Advantage of the ſaid Sheriffs and their Miniſters, would be 
wilfully for ſworn and perjured, by the ſiniſter Labour of the ſaid Sheriffs and 
their Miniſters : By Reaſon whereof many ſubftantial Perſons, (the King's true 
Subjects) had been wrong fully indicted of divers Felonies and other Misbehavi- © 
our by their Covin and Falſehood : And alſo ſometimes by Labour of the ſaid 
Sherrffs, divers great Felonies had been concealed, and not preſented by the 
ſaid Perſons, by the ſaid Sheriffs and their Miniſters partially returned, to the 
Intent to compel the Offenders to make Fines and give Rewards to the ſaid She- 
riffs and their Miniſters. 
And thereupon it is enacted, That all Panels to be returned, which be not 
at the Suit of any Party, that ſhall be made and put in by every Sheriff and 
their Minifters afore any Juſtice of Gaol-delivery, or Juſtices of Peace 
whereof one to be of the Quorum, in their open Seſſions; to enquire for the 
King, . ſhall be reformed by putting to, and taking out of the Names of the 
Perſons which ſo be impanelled by every Sheriff and their Miniſters, by the 
Diſcretion of the ſame Juſtices, before whom ſuch Panels ſhall be returned. 
And that the ſame Juſtice and Fuſtices ſhall command every Sheriff, and their 
Miniſters in his Abſence, to put other Perſons in the ſame Panel by their Diſcre- 
tions : And that the ſame Panels jo reformed by the ſaid Fuſtices be good and 
lawful, And that if any Sheriff, or any their Miniſter, at any Time ds not 
relurn the ſame Panels ſo reformed, that then every ſuch Sheriff and Miniſter 
fo offending ſhall forfeit for every ſuch Offence 201. &c. 
Seck. 33. It hath been reſolved that this Statute doth not take away the f , 3 
Force of the above - recited Statute of 11 H. 4. in any Point wherein it doth ; . H. P. K. 
not expteſſy vary from it; from whence it follows, that if any of the Jurors 156.“ 
who find an Indictment be outlawed, or returned by a Sheriff or Bailiff, at LO 2 © 


the Nomination of any other Perſon, the Indictment may be avoided in the 88. 
| F I | | lame 
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ſame Manner as before, by Force of 11 H. 4. except ſuch Nomination be 

made by the Juſtices authoriſed by 3 H. 8. to reform that Panel. 
Sect. 34. As to the ſeventh general Point of this Chapter, viz, Within 
what Place the Offences inquired of muſt arife ; notwithſtanding it were 
« 26 AN. anciently a holden, That if one who had committed a Robbery in the 
RH County of A. were taken with the Manner in the County of B. he might 
194, be put to anſwer in the County of B. (by which I ſuppoſe it is intended 
Vide ſupra that he might be put to anſwer on an Indictment found in the County of 
8. 3. B.) and then tried by a Jury from the County of A. Yet it ſeems to be 
264 49. generally b agreed at this Day, that by the Common Law, no Grand Ju- 
H. P. C. 203. rors can indict any Offence whatſoever, which doth not ariſe within the 
ei Bulſt. 203, Limits of the Precincts for which they are returned: And upon this Ground 
205- it hath been reſolved to be a fatal Exception to an Indictment, that it 
her El. 137- doth not appear by it that the Offence aroſe within the e County, or“ 
Dy.69. pl 29. Riding, or © other ſpecial Diviſion, or * Precinct, for which the Jury 
ee 302. which found it was returned. And di ſfortiori therefore it muſt be a + 
: Rot Jac. good Exception, that it expreſly appears by the Indictment that the: Offence 


276. aroſe in a County, &c. different from that for which the Jury was re- 
po on turned. And it is ® holden, that even the finding of a collateral Matter 


pl 6. expreſly alledged in the Indictment to have happened in a different 
i Stedman's County, is void, But ſome have holden, that if the County be ex- 
N preſſed in the Margent of an Indictment, the Vill or Vills, in which the 
\ Cro. Jac 17. Offence is laid, ſhall be intended to be in the ſame County. But the 
ul, 293+ greater Number of Authorities require a greater Certainty, as by expreſly 
—_— alledging ſuch Vill or Vills in the County named in the Margent, or in 
pl. 6. comitatu predifto, which ſeems to he ſufficient where but one County is 
oe HR named before; but to be ' uncertain where a County is named in the 
8 Body of the Indictment different from that in the Margent. But it ſeems. 
Cro. El. 606. from the Authority of * Baud's Caſe, that if a Fact te alledged in B. 
1 "4 _ Juxta D. in Comitatu E. being the ſame County for which the Jury is re- 
* 10. 751. turned, the County is ſet forth with ſufficient Certainty, becauſe B. ſhall 
1 7- hs be intended to be in the ſame County with D. Alſo if one be indicted for 
a a Reſcous from an Arreſt in the County of B. it hath been * holden, 
2 Keb. 392. that it is needleſs to expreſs the County wherein the Reſcous was done 


Pe. oo. With greater Certainty, becauſe it ſhall be intended to have been in the ſame 
pl. 5. 184. County wherein the Arreſt was; @ * fortiori therefore, if a Fact be alledged 
pl. 1. 436- at B. in the Pariſh of C. in the County of D. it cannot but be intended 
28 Jac. 41. that B. as well as C. is in the County of D. | 


„ Cro. Jaco Sec. 35, But of whatſoever Nature an Offence indicted may be, whe- 
n ther local or tranſitory, as ſeditious Words, or Battery, Sc. it ſeems to 


Coro. 45. be agreed, That if upon Not guilty pleaded it ſhall appear, that it was 


A_ 3 committed in a County different from that in which the Indictment was 
Retorn de 


Viſcount, 32. found, the Defendant ſhall be acquitted, as ſhall be ſhewn more at large in 
Bro Retorn the Chapter concerning Evidence, ; 


de oe N. Sect. 36. And therefore at the Common Law, if a Man had died in 
ol z. one County of a Stroke received in another, it ſeems to have been the more 1 
5 H. 7. 17.b. general Opinion, that regularly the Homicide was indictable in neither of 


- co them, becauſe the Offence was not complete in either, and no Grand 


pl. 13. Jury could inquire of what happened out of their own County, But this 
ELK A Inconvenience is remedied by 2 & 3 Ed. 6. 24. by which it is enacted, 
8 Nat where any Perſon ſhall be felenioufly Nricten, or poiſoned in one Counts, 
r IIb. C 203- and die of the ſame Stroke or Poiſoning in another County, that then an In- 
X Sore >" diftment therecf found by Jurors of the County where the Death ſhall ha- 


Ch. 31. S. 13. Pen, whether it ſhall be found before the Coroner, upon the fight of ſuch dead 
6 HH. 7. 10. 


pl. 7. - 10 H 7 28. pl. 20. Fitz. Indictment, 23. See the Preamble of: & 3 Ed. 6. 24. Contra, Fitz, Coro 373. In- 
dictment, 24. 7 H. 7. 8. pl. 1. 10 H. 7. 20. pl. 8. Fitz. Cor. 446. | , 
Fol; 
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Body; or before the Yuftices of Peace, or other Juſtices or Commiſſioners, which 
ſhall have Authority to inguire of ſuch Offences, ſhall be as good and eſfectual in 
the Law, as if the Stroke or Poiſoning had been committed and done in the fame 
County where the Party ſhall die, or where ſuch Indiftment ſhall be fo found. 
Sec. 37. And it ſeems by the Common Law, if a Fact done in 
one County prove a Nuſance to another, it may be indicted in * either, -H. pC. 2o;. 
GE TI: . 
Sec. 38. Alſo by the Common Law, if one guilty of Larceny in one = TX" 6. 
County carry the Goods ſtoln into another, he it may be indicted in * either, » Keilw. 100. 
as hath been more fully ſhewn in the firſt © Book. b. 1 5 
Sef 39. Alſo if a Man marry two Wives, the firſt in a foreign Coun- Hr. Cor? 62. 1 
try, and the ſecond in England, it is * holden that he may be indicted and Cb. 33. S. e. ; [ 7 


41 Sid. 171. 


tried for it in England upon the Statute of 1 Fac. 1. 11. which makes it KA 
Felony; becauſe the ſecond Marriage alone was criminal, and the firſt had 80. 
nothing unlawful in it, and was merely of a tranſitory Nature : But where 
the ſecond Marriage is in a foreign Country, it hath been holden, That the 
Party is not triable on the Statute above mentioned; but this ſeems con- 
trary to the Purview of it, as hath been more fully ſhewn in Book 1. Chap. 
43. Secf. 7. 
hg” Fs Alſo if a Woman be taken with Force in one County, and 
carried into another, and there married, the Offender may be indicted 
and tried in the ſecond County, upon the Statute of 3 H. 7. 2. againſt Book 1. 
Forcible Marriage, becauſe the Continuance of the Force in ſuch Count 5 85 
amounts to a Forcible Taking within the Statute. But if an Offence in mY 
ſtealing, taking away, withdrawing, or avoiding a Record, againſt the Book 1. 
Purport of 8 H. 6. 12, be committed partly in one County and partly in ©Þ-45-5e26, 
another, ſo as not to amount to a compleat Offence within the Statute in 
either, it is ſaid that the Party cannot be indicted for a Felony in either, 
but only for a Miſpriſion. 
Sec. 41, It is enacted by 26 H. 8. 6. For the Puniſhment and ſpeedy 
Trials, as well of the Counter feiters of any Coin current within this Realm, 
vaſhing, clipping, or miniſbing of the ſame, as of all and ſingular Felontes, 
Murders, wilful burning of Houſes, Manſlaughters, Robberies, Burglaries, 
| Rapes, and Acceſſaries of the ſame, and other Offences feloniouſiy done with- 
in any Lordſhip Marcher of Wales, that the Juſtices of the Gaol-Delivery, 
.and of the Peace, and every of them for the Time being in the Shire or 
Shires of England, where the King's Writ runneth, next adjoining to the 
Lordſhip Marcher, or other Places in Wales, where ſurh counter friting, 
waſhing, clipping, or miniſbing of any Coin current within this Realm, ar 
Murder ſhall be committed ; or where any other Felomes or Acceſſaries ſhall be 
committed, ſhall have full Power at their Seſſions and Gaolt-delivery, to inquire 
Verdict of twelve Men of the ſame Shire or Shires next adjoining, within Eng- 
land, where the King's Writ runneth, there to cauſe all ſuch Counter feiters, 
Waſhers, Clippers of Money, Felons, Murderers, and Acceſſaries to the ſame, 
fo be indifted according to the Laws of this Land, in liłè Manner and Firm, as 
uf the ſame Petit Treaſons, Murders, Felomes, and Acceſſaries to the ſame, had 
been done within any of the ſaid Shires within the ſaid Realm : And alſo to bear, 3 
determine, and judge the ſume, according to the Laws of the Realm. 3 
Sect. 42. And it ſeems generally to have been © holden That the 2 Keb. 685. 
Power given by this Statute to the Juſtices of Gaol-De ivery and of W 44 
Peace, in the adjoining Engliſh Counties, in Relation to the Offences 1 H. II. P. C. 
therein mentioned, is not repealed by 34 & 35 H. 8. 26, which im- 157 é 
powers the Juſtices of the Grand Seſſions in Wales to take Indictments of d, . — 
ſuch Offences, But it hath been reſolved, that an Acquittal on an Indict- Sea.” 14. 
VOL, BU, L II ment f 1 Lev. 129, 


Vnge 79. 
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ment at the Grand Seſſions is a good. Bar ot an Indictment for the ſame 
Crime in an Engl County. | 
Sect. 43. It is enacted by 87 4 I 5. KNEE: hath been more fully ſet 
forth and expounded in Book 1. Cb. 37. That J. reaſons, Felontes and Rob. | 
beries, &c. upon the Sea, &c. 0 be inquired, &c. in ſuch Places in the 
Realm as ſhall be limited in the King's Commiſſion, in lhe Manner. 40 as if ſuch 
Offences bad been committed on the Land. | 
a*Book l. Seck. 44. 1Itthath been *.reſolved, That this .Statute extends not to Of. 
Ch. 37. fences done in Creeks or Ports within the Body of a County, becauſe ſuch 
is Mk Offences were always cogniſable by the Common Law. 
121. pl. 265. Sec. 45. Alſo it hath been * reſolved, That the Force of this Statute, 
z loft. 11. in Relation to Treaſons done upon the Sea, is not taken away by 35 H. 8. 2. 
4 Tote. 124. more fully ſet forth in the forty-ſeventh Section. 
vel. 434 Sed, 46. It was made a Doubt upon this Statute, Whether one who 
1 zu 52. WAS an Acceſſary at Land to a Felony at Sea, were triable by the Admiral, 
Noy 131. Within the Purvie v of it; but this is ſettled by 11 ze. 7. which 
Conta, H. P. enacts, that Acceſſaries bo Piracy before or after, in ſuch Manner as is ſet 
N 4 112. forth. more at large in thut Statute, ſhall be inquired of, tried, and adjudged 
Book 1, according to the ſaid Statute of 28 H. 8, 15. [71] : 
Ch 37.Sect.7. Sect. 47. It is farther © enafted by the ſaid Statute of 110 12 JV. 3. 


Ch. 37. Sec. C. 7. That all Piracies and Felonies upon the Sea, &c. may be tried at Sea, 


15. or upon the Land, in his Majeſty's Plantations, in ſuch Manner as hath 
2 2 geg. been more fully ſet forth in the firſt Book. 


12. Seck. 48. It ſeems to have been a great Doubt before the making of 
19 E. 4.6 b. the Statute of 35 H. 8. 2. in what Manner and in what Place High Trea- 
dee the kee ſon done out of the Realm was to be tried; for ſome ſeem to have 


3 holden, That it was triable only upon an * Appeal before the- Conſtable 


Phy xs and Marſhal ; others, that it might be tried upon an Indictment, laying 
bot > x ha the Offence in ® any County where the King pleaſed ; and others, that it 
Sect. 9. Was triable by Way of Inditment in that County i only wherein the Of- 


br ge fender had Lands : But ſurely it * cannot reaſonably be doubted, but that it 


k 1 Inſt. 261. Was triable ſome Way or other, for it cannot be imagined that an Offence 


H. P. C. 204. of ſuch dangerous Conſequence, and expreſly within the Putview of 25 
in og 3. ſhould be wholly diſpuniſhable, as it muſt have been, if it were no 


Contra, Dyer 


131. pl. 75. Way triable. 
ans 44.09.03. . But for a plain Remedy, Order, and Declaration cf this Mat- 

1 And. 262. er, it is enacted by 35 H. 8. 2 That all Manner of Offences, being then 

already mage or declared, or after to be made or declared, by any of the Las 

and Statutes of this Realm, to be Treaſons, Miſpriſions of 7 reaſons, or Conceal- 

ments of Treaſons, and done, perpetrated, or committed by any Perſon or Per- 

fons, out of this Realm of Evgla nd , ſpall be jrom thence forth inquired of, 

heard and determined before the King's Juſtices of his Bench, for Pleas to be 

Holden before himſelf, by good and lawful Men of the ſame Shire, ⁊ubere the 

ſaid Bench ſhall fit pay J. kept, or elſe before ſuch Commiſſioners and in fuch 

Shire of the Rea'm, as ſhall be aſſigned by the King's Majeſty's Commuſſion, and 

by lawful Men of the fame Shire, in like Manner and Form to all Intents and 

Purpoſes, as if ſuch Treaſons, Miſprifions of Treaſons, or Concealments of 

 Treaſins, bad been done, perpetrated, and committed within the ſame Shire, 


lere they ſhall be ſo inquired of, beard and determined, as is aforeſaid. 


In the Conſtruction of this Statute the following Points have been 


reſolved, 9 5 
SefF. 50. 
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Se. 50. Firſt, That if the Court of King's Bench, or Commiſſioners 
appointed in Puriuance of the Statute, after having taken an IndiAment of 
a foreign Treaſon, remove into a different County from that in which the 
Indictment was found, the * Trial ſhall be by Jurors returned from the firſt. II. P. C. 201. 
County ; and this is moſt agreeable to the general Courſe of the Common 3 Inſt. 34. 
Law; which * requires, That Indictments ſhall be tried by Jurors of the s. p. C 4. 
ſame County in which they were found. Later 5. 
Se#. 51. Secondly, That the Commiſſioners and County for the Trial ay vol 8558 
of ſuch Treaſons, are *© ſufficiently aſſigned by the King in Purſuance e I. Þ. C. ic. 
of this Statute, by his either writing his Name to the Commiſſion that 8s, 
appoints them, or ſigning the Warrant to the Lord Keeper for the Com- N 
miſſion. 
Seck. 52. Thirdly, That a Treaſon done by an“ Iriſhman in Ireland, « 3 on. rt. 
is triable in England according to the Purview of this Statute ; for Ireland ' And. 262, 
being out of the Realm of England, a Treaſon committed * in it is cer- 4 683 
tainly within the Letter of the Act; and nothing within the Letter of a 205. | 
Statute made for enlarging the juriſdiction, and ſupplying the Defects of! IJ. H. F. ©: 
the Common Law, .ſhall eaſily be conſtrued out of the Meaning of it. hy 63. 2. 
And therefore it ſeems reaſonable, that any Offence which by 25 Ed. 3. or Vie ; Keb. 
any other ſubſequent Statute, either expreſly extending to, or received in 6 
Ireland, is equally Treaſon in Jreland and England, may be tried here by * Sce B. 1. : 
Virtue of this Statute. But if an Offence be made Treaſon by an Iriſh. 17. 
Statute, which is not Treaſon in England, J ſee not how it can be tried os 
* here; ſince being neither made nor declared to be Treaſon by any Law or 1 Sid. 357. 
Statute of this Realm, it is not within the Deſcription of the Offences pro- Pl. 11. 
vided for by 35 H. 8. To which may be added, that Offences beyond Sea, 
to be tried here by Virtue of that Statute, are to be inquired of and de- 
termined in like Manner as if they had been committed in ſuch Shire 
wherein they ſhall be inquired of and determined; but if an Offence which 
is Treaſon in Ireland and not in England, had been committed in any En- 
lI;ſþ County, it is manifeſt that it could not be puniſhed as Treiſon. Alfo 
it hath been ? reſolved, That no Treaſon committed in Ireland by an 1r1/hs Dyer 360. 
Peer, is triable in England, becauſe he is intitled to a Trial by his Peers, Pl. 6. 
which cannot be had. [73] 1 Song 1 
Seck. 53. Fourthly, That this Statute is not“ repealed by 1 & 2 Ph. &II Co. 63. 
Mar. 10, which enacts, That all Trials hereafter to be had, awarded or Co. Lib. 201 
made, for any Treaſen, ſhall be had and uſed according to the Common Laws H H. P. C. 
F the Realm, and not otherwiſe, For it is the manifeſt Purport of this Sta- 284. 
tute to reſtore the ancient Courſe of the Common Law as to the Trial „ REN 
Treaſons, in which great Innovations had been made by Statutes in the | 5 
Reigns of King Henry VIII. and Edward VI. but it cannot be thought 8. P. C. 99. 
agreeable to the Intention of it to abrogate any Statute, which in a doubt- aps] 
ful Caſe ſettled and confirmed the Juriſdiction of the Common Law, and pl. 75. 
gave a Method of Trial as agreeable as poſſible to its uſual and ordinary r #1 1 
Manner of Proceeding. . 8 = a} wy 
Sect. 54. It was a great Doubt at the Common Law, Whether an i Keilw. 67. 
Acceſſary in one County to a Felony in another, were indictable in either. Dyer 35 
But this is remedied by 2 & 3 Ed. 6. 24 by which it is enacted, That ſuch 
an Acceſſary may be indicted and tried in the ſame County wherein he was 
Acceſſary. But intending more fully to treat of this Matter in the Chap- 
ter concerning the Arraignment of the Principal and Acceſlary, I ſhall refer 
the Reader thither for the farther Conſideration of it. 
4 5 


» 


As 
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As to the eighth general Point of this Chapter, viz. What ought to be 
the form of the Body of an Indictment, 1 ſhall endeavour to ſhew : 


1, What ought to be the Form of the Body of an Indictment at 
Common Law. 
2. What of an Indictment upon a Statute. 


As to the firſt of theſe Particulars I ſhall endeavour to ſhew, 


'1, How the Body of an Indictment at . Law ought to ſet 
forth the Subſtance and Manner of the Fact. 

2. How the Perſons mentioned or referred to in it. 

2. How the Thing wherein the Offence was committed. 

4 How the Circumſtances of Time and Place. 

Where it may be vitiated by falſe, or improper Latin, or the Uſe 
of Engliſh inſtead of Latin. 

6. Where the Offence indicted may be laid jointly, and where ſeve- 
rally, and where both jointly and ſeverally, and where the Offences 
of ſeveral Perſons may be laid in one Indictment. 

7. Whether the Words Ji & Arms be in any Caſe neceſſary. 

8. Whether it be neceſſary to lay the Offence contra pacem. 

9. Whether it be neceſſary to lay it contra coronam & dignitatem Regis. 

10. Whether it be neceſſary to lay it in contemptum Regis. 

11, Whether it be neceſſary to lay it z licitò. 

12. Whether a Defect in any of theſe Particulars be amendable, 


As to the firſt Point, v2, How the Body of an Ind ictment at Common 
Law ought to ſet forth the Subſtance and Manner of the Fact, , ſhall 
endeavour to ſhew : 


Firſt, In whar Manner it 1 to ſet them forth in Relation to the 
Offence of the Principal. 
Secondly, In what Manner in Relation to the Offence of the Acceſſary. 


As to the firſt of theſe Particulars, viz. In what one the Body of an 
Indictment at Common Law, ought to ſet forth the Subftance and Manner 
of the Fact, in Relation to the Offence of the Principal; I ſhall obſerve, 
Se. 5 5. Firſt, That no Periphraſis or Circumlocution whatloever will 
ſupply thoſe Words of Art which the Law hath appropriated for the De- 
2H. H. P. C. ſcription of the Offence, as * Murdravit in an Indictment of Murder; _ 
1 18. Cepit, in an Indictment of Larceny ; Mayhbemiavit, in an Indictment of 
Supra Ch. Maim; * Felonice, in an Indictment of any Felony whatever ; * Burgla- 
Ma Sect. 77. riter or Burgulariter, or elſe Burgalariter, in an Inditment of Burglary ; 
pl. ” Proditoriè, in any Indictment of Treaſon ; * Contra ligeantiæ ſuc ge- 
Oro. Indict. 7. bztum, in an Indictment of Treaſon againſt the King's Perſon, 
33 Sect. 56. Secondly, That in an Indictment, as well as in an * Appeal 


119. of Rape, the Fact ſeems to be ſufficiently aſcertained by the Words Fe- 
Indian. 2. 8. Jonice rapuit, without adding carnaliter cognovit, or firſt ſetting forth the 


2 = ſpecial Manner of the Terror or Violence, and then concluding that the 

2 Ed. 3. 1. 

pl 3. Supra Ch. 23. Sect. 77. Supra Ch. 23. Set. 77. 2 Kd. 3. 1. pl. 3. 2 Ed. 3. 18. pl. 1. Fitz. In- 
. dictment, 3. Supra Ch. 23. Sect. 77, Bro. Indictment, 36. Bro, Appeal, 48. 18 Ed, 4. 10. v1 28. Cro. El. 193. 

pl. 7. 4 Co. 41. b. 5. Co. 121. b. See 9 Co 69. a. Dalifon 22. 4 Co. 39. b. H. P. C. =_ 5 Co. 121. b. 

Tro. El. 920. H. P. C. 11. 3 Inſt. 15. Fitz. Coro. 55. S. P. C. 3. Letter A. 4 H. 7. 10. pl. 2. Cort. 


| 319. * 3 Lev. 3 Lev. 396. 0 8, 6, 10. Skin, 442. Carth. 319. Supra Ch. 23, Se. 79. Letter J. 
| Fiz. Indictment, 18, 9 Ed. 4. 26 5 
1} | 4 
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Defendant fic felonice rapuit, &c, Alſo it ſeems, that the li | 
Manner of ſetting forth the Offence, which is ſufficient in = oo om ook gu 
1 will „ e wn in an Indictment. 4 PP | 1 
Sect. 57. irdly, That in other Caſes it is * genera | in re 
Indictments as well as Appeals, that the ſpecial ee 1 4 3 . 
ought to be ſet forth with ſuch Certainty, that it may judicially appear to P.. zo. 1 
the Court, That the Indictors have not gone upon inſufficient Premiſſes i TY 
And upon this Ground it ſeems to be agreed, That an Indictment findin | fas * 
that a Perſon hath feloniouſly broken Priſon without ſhewing the Cauſe of e . 
his Impriſonment, &c. by which it may appear that it was of ſuch a Na- 
ture, that the Breaking might amount to Felony, is © inſufficient. Alſo dc Bro. Indi. 
Indictments againſt Perſons for refuſing to be ſworn Conſtables, after the went, "ax 
had been ſegitimo modo electi, have been quaſhed for not ſhewing the Man. ? - 4. 26. 
ner of the Election, that it might appear to have been ſuch as obliged the 27 5 78. 
Defendants to have undertaken the Office. Alſo it hath been * W \ Mod. 41 
That an Indictment of Burglary is inſufficient without the Word Neezamer. 5 Moll. e. 
Alſo it ſeems to be * agreed, That an Indictment charging a Man with * Ch. 
Nuſance in reſpect of a Fact, which is lawful in itſelf, as the Erecting of Set. 46. 
an Inn, &c. and only becomes unlawful from particular e, is OL ITY. 
_ Inſufficient, unleſs it ſet forth ſome Circumſtances which make it unlawful 1 Rot R Y 
But it is ſaid that this is need leſs where the Thing indicted is unlawful in 345. i 
its own Nature, as the keeping of a Bawdy-Houſe, &c. Alſo it hath been Me 
b adjudged, That an Indictment for traiterouſly coining Alkemy ks56 ths i Fitz India. 
King's Money, without ſhewing what Money, is inſufficient; of which this ment, 10. 
ſcems to be the plaineſt Reaſon, That it appears not whether it were sds Lene B. * 
like to the King's gold or ſilver Coin, or only like to that in Braſs 50 Co H. FP. C. 206. 
per, &c. and if it were made like to that of the latter Kind only i b Vide Rel. 
ſeems that the Offence could not amount to Treaſon. Alſo it ſeeing. That ok. Ch | 
an Inditment of Perjury, not ſhewing in what Manner and in what 17. Seck 37. 
Court the falſe Oath was taken, is inſufficient, becauſe for what ap ears it a 
might have been extrajudicial, &c, Alſo it ſeems clear, That it eb FL: a 
fary both in Indictments and * Appeals of Mayhem and OO RS” on 
forth particularly in what Manner the Hurt was given, and that an * +— he Þ 
Omiſſion thereof is not holpen by a general Concluſion, that the Defen- * 
dant fic felonice Mayhemiavit or Murdravit, &c. But having already ſhewn s ET 
in the Chapter of Appeals, with what Certainty the Count in an Appeal . Gi © 
of Death, muſt ſet forth the ſpecial Manner of the Fact, as by hats Keljdge'the.” 
in what! Part of the Body the Wound was given, and the v L . n 
Breadth of fuch Wound, and ® that the Party died of it; and with what Ry Pp 
* Weapon it was given ; and that the Word Percuſſit cannot ſafe] be = Supra Ch. 
omitted where the Truth of the Fact will bear it, I ſhall refer the Reader 1 
to the ſaid Chapter of Appeals, for the Learning relating to theſe Points! 27 Ob. 83. 
It hath been * adjudged, that an Indictment of Extortion charging 7 S. * Supra ch. 
with the Taking of $05. as Bailiff of an Hundred, colore officir eee 
ſhewing for what he took it, is good at leaſt after Verdict, for perha s he e 
might claim it generally as being due to him as Bailiff, in a Cala 
8 could not be otherwiſe expreſſed. But this ſeems to be a ſpecial 
ale, | 
See. 58. Fourtlily, That an Inditment charging a Man disjundiively i 
void; as where it finds that A. Murdravit B. = 6 
that A. Verberavit B. vel Verberari cauſavit; or that A. * Fabricavit talem 


cartam vel fabricari cauſavit, for here are diſtin& Offence ; 3. Mod. 1 2 
| s, and it appears 7,8. 
not of which of them the IndiQtors have accuſed the Defendant. Fo if 1 Scl. 342. 
| ie e. 
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\ Vide 1 Lev. Sec. 59. Fiſihly, That * re zularly every Indietment muſt either charge 
1 Keb. 258. a Man with ſome particular Offence, or elſe with ſeveral of ſuch Offences, 
2 H. H. P. C. particularly and certainly expreſſed, and not with being an Offender in 
N * eneral; for no one can well know what Defence to make to a Charge 
490. 359 ſo uncertain, ot to plead it either in Bar or Abatement of a ſubſequent 
» 1 Rol. Re, Proſecution z n ither can it appear that the Fads given in Evidence againſt 
79-ol: Ab. Defendant on ſuch a general Accuſation, are the fame of which the In- 
79. pl: TH dictors have accuſed him ; neither can it judicially appear to the Court, 
27 Rol. Ab! what Puniſhment is prope for an Offence ſo looſely expreſſed. And 
a A upon this Ground it hath been adjudged, That an Indictment is inſufficient 
3 2 Rol. Ab. which only charges a Man in general, with having v ſpoken divers falſe 
79. Pl. 10, and ſcandalous Words againſt 55 S. being Mayor of ſuch a Place; or 
„ 7'* with being a © common Defamer, Vexer, and Oppreſſor of many Men; 
1 Lev. 299. or with being A common « Hiſturber of the Peace, and having ſtirred 
„ EE up divers Quarrels as well among his Neighbours as other of the King's 
72 Rol. Ab. Subjects at ſuch a Place, to the great Loſs and Diſturbance of his Neigh- 
79. pl. 12. hours aforeſaid, and other the King's Subjects, &c. or with being a com- 
ene e reſſor and Diſturber the Peace; or with having been and 

Moor 303. PP ; = 2 | Ry 95 f . 

pl. 451. . ' ill continuing to be a Man of evil Behaviour; or with being a * com- 
Fitz. Adion mon Deceiver of the King's People; of with being a b common Publiſher 
29 Af, pl. 45. of the King's Secrets, and of his Own, and of divers other Perſons im- 
Moor 302. panelled together with him to inquire for the. Body of the County of 
pl. 41. divers Felonies againſt his Oath, Cc. or with being a common Fore- 
20. #9 ſtaller; or with being a * common Thief; or being a common 
Moor 302. Evil-doer; or with being a common Champertor ; or with being a 
Ph A4 51 ,, Common * Confpirator, and ach like. It is holden indeed in a Note in 
12 A 1 Eitaberbert's Abridgement, That an Inditment for Confederacy in general 
73 · is good, but this is made a Cre by the Reporter of the Vear-Book, 
= 29 Aff. pl. from which the ſaid Note in Fitzherbert is taken, and is denied to be 
1920 AM. pl. Law, both by r Brook and Rolle; nor do I any where find the leaſt Rea- 
. on offered to diſtinguiſh chis from the other Caſes above mentioned. 
pigs r Alſoit is holden by Sir Edward © Coke, T hat the ancient Form of In- 
7 Bro. Indi: dictments charging Men with having, as Hereticks and Traitors, and In- 
in ſeſtors of the Highways, conſpired and confederated, &c- to defiroy the 
70. pv wy Catholick Faith, and having daily publiſhed falſe and ſeditious Writings, 
r 3 Inſt, 41. Ge. were utterly inſufficient, and yet ſuch Indictments ſeem to have been 
J frequent ; a8 where alſo Indietments ebenes Men in general, as Inftdia- 
H. p. C. = tores viarum, & depopulatores agrorum, which Words took the Benefit 
1H. H. F. C. of Clergy from the perſons indicted, ' before the Statute of 4 H. 4. 2: 
57%; H. P. c. by Which it is enacted, That theſe Words ſhall no more be put into 


323 40 Indictments, nor x they be, ſhall have ſuch Effect as to take from the 
Ve 3 Ind. Perſons indicted the Benefit of Clergy ; and this Statute in this Reſpect 


4145) £430 © ens 0 = Gy | E 5 a 4 4 8 4 
ambard. - ſeems to be in Afffemance of the Common Law, which ſeems gene 


Book 4, Cb. 5. rally to diſallow of ſuch uncertain Indictments, as appears from the Rea- 


1. Cu. ſons and Authorities above ſet forth. Yet it bath been adjudged, That 


81. Sect. io. a Man may be generally indicted as a common Barrator againſt the 
Gro. Jac. Form of the Statute, and v againſt the Peace, without ſhewing any of 
5 Rol. Ab. the particular Facts in the Indictment, by which he appears to bave been 
32. pl. 3. ſo; for Barratſy is an Offence of a complicated Nature, conſiſting in the 
5 i Ch. Repetition of divers Acts in Diſturbance of the common Peace, all of 
$C0.36.b.37- which it would be too prolix to enumetate in the Indictment ; and there” 
15 Fw Ab. fore * Experience hath ſettled it to be ſufficient to charge a Man gene- 
FEA Ae rally as a common: Barrator, (which is a do Word of Art appropriated to 
2 Keb. 409. 5 
pl. 33. bb Book 1. Ch. 81 Sect. 10. 2 Lev, 208, i 
2 this 
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this Purpoſe,) and before the Trial to give the Defendant a * Note of the * Book 1. 
articular Matters which you intend to prove againſt him. Alſo it is * hol- 1 gr. Soc. 

den, That there is no Need to name any particular Place where the Defen- » Vide B. i, 

dant was a Barrator, becauſe he ſhall be ſuppoſed to have been guilty in Ch. 81. 


divers Places, and the Venire is moſt proper from the Body of the County. coma 
Alſo it is ſaid that there is no Need in the Conclufion of ſuch an In- 
dictment to lay the Offence ad nocumentum omnium ligeorum, &c. but that 
© Diverſorum is ſufficient in ſuch an Indictment as well as in an Indictment z Keb. 409. 
of a common Scold, Fc. becauſe it appears from the Nature of the Thing, pl. 33. 
that it could not but be a common Nuſance. Alſo it ſeems to be agreed, dt 1 N | 
That an Indictment againſt one as a common Scold, is good without ſetting 76 Mod. PI 
out the Particulars, for the ſame Reaſons that ſuch Indictment of Barratry 755 = 
is good. 8 75; Sect. 5. 
Se. 60. Sixthly, That the Charge muſt be laid poſitively, and not by 9 
way of Recital, as with a Quod cum, &c. and that the Want of a dire «ga. 371. 
Allegation of any Thing Material in the Deſcription of the Subſtance, Na- pl. 6. 
ture or Manner of the Crime, * cannot be ſupplied by any Intendment or >; * 85 50 
Implication whatſoever : and upon this Ground it ſeems to be * generally 4 Co. 42. 
holden, That an Indictment of Death having the Words Felonice murdravit, 5 Co. 120. b. 
Sc. cannot amount to an Indictment of Murder, without the Words Ex * 65. 
malitia pracogitata ; and yet by the Word Murdravit it expreſly charges H. P. C. 231. 
the Party with Murder, aud it is impoſſible that there could be a Murder, 5 ye Fa 
and no Malice prepenſe. Alſo it ſeems to be generally agreed, That no vide 2 Lev. 
Indictment of Death can be good without an expreſs Allegation, that the 140, 141- 
Deceaſed both received the Hurt which is laid as the Cauſe of his Death, e 
and alſo that he died of the Hurt ſo received; and that the Want thereof 68. pl. 28. 
cannot be made good by any Implication whatſoever, as hath been more 
fully ſhewn, Ch. 23. Sect. 82, 83. Alſo it hath been“ adjudged, That an Keilw. 87. 
Indictment againſt J. S. for feloniouſly breaking ſuch a Priſon, and com- Vide ſopra 
manding J. N. who was therein impriſoned for Felony to eſcape, is not a Sed. 12, 
good Indictment for a felonious breaking, without expreſly ſhewing that ö 
S. did eſcape, and yet the Breaking is expreſly laid to be felonious, and 
it is impoſſible that it could be fo, unleſs the Party did eſcape, But it will 
be needleſs to enumerate any more Inſtances of this Kind, which are ſo 
very frequent, that there is ſcarce any Caſe which mentions Exceptions 
taken to Indictments, without having ſome or other grounded on this Rule, 
That in an Indictment nothing Material ſhall be taken by Intendment or 
Implication. Yet the Law will not admit of too great a Nicety of this 
Kind; for it hath been adjudged, That if in the firſt Part of an Indictment 
of Death, the Aſſault be laid with Malice prepenſe, &c. there is no Need i 4 Co. 41. b. 
to repeat it in the following Clauſe, which ſhews the giving of the 
Wound, being joined with a Copulative to the precedent Sentence, and 
laid at the ſame Time and Place with the Aſſault, Alſo it hath been “ Cro. juc. 
adjudged, that where an Indictment ſets forth, That J. S. was lawfully 473. 
arreſted by Virtue of a Plaint before ſuch a Sheriff, Fc. it ſhall be intended 
that there was a good Warrant. Alſo it hath been adjudged, that where 19 co. 67. 
a Warrant is alledged, authorizing the Arreſt of J. S. within the Liberties 5 Co. 120. 
of London, and the Indictment lays the Execution of itin ſuch a Pariſh 
and Ward in London, without expreſly laying the Pariſh and Ward within 
the Liberties of London, yet the Indictment is good; for the Court will 
not admit of ſuch a ſtrained Exception, that a Pariſh in London may be out 
of the Liberties of London. 
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*Cro.Jac.610. Sec. 61. Alſo it hath been a adjudged, That where an Indictment finds 
p 2 25. that J. S. exiſtens of ſuch or ſuch a Degree or Trade, Cc. as brings him 

226. within the Purview of the Law whereon the Indictment is founded, com- 

Moore 606. mitted ſuch a FR, it ſhall be intended that he was of fuch Degree, c. at 

2 p09. 099: the Time of the Fact, without any expreſs Allegation to that Purpoſe, be- 

2 Rol. Rep. cauſe that is the moſt natural Conſtruction of the Participle exiſlens, going 

226. 1 before the Verb to which it is the nominative Caſe ; .* yet where an Indict- 

. _ e . ment of Forcible Entry finds that A. diſſeiſed B. of ſuch Land exiſftens 

1 Keb. 852. Hberum tenementum of B. it ſeems agreed, that the Indictment is inſuffi- 

8 <a, Cient, becauſe it ſtands indifferent, according to the common Rules of Con- 

38. e ſtru ion, whether the Land were the Freehold of B. at the Time of the 

Cro. Jac. 610. Diſſeiſin, or at the Time of the Finding of the Indictment, the Word 

1 88 ep. exiſiens not being the nominative Caſe to the Verb, but applied to the 

2 Lev. 229. Thing which was the Subject of the Action. But I cannot find any cer- 
Mod. 129. tain general Rule, whereby it may be known in what Cafes an Exception 

of this Kind ſhall be taken to be ſo over nice, that the Court will not re— 

gard it. All therefore that I ſhall add on this Head is this, That as on the 

one Hand the Law will not ſuffer a Man to be condemned of any Crime 

| whereof the Jury have not expreſly found him guilty, by any Argument or 

Implication from what they have ſo found; fo on the other Hand it will 

not ſuffer a Criminal to eſcape on ſo trifling an Exception, which it would 

be abſurd and ridiculous to take Notice of; for zimia ſubtilitas in jure re- 

probatur. But the judgment hereof cannot but be in a great Meaſure left 

to the Diſcretion of the Judges, who from the Circumſtances of each par- 

ticular Cafe, the Compariſon of Precedents, and the plain Reafon of the 

Thing, ſeem always to have endeavoured to have gone within theſe Rules 

as nearly as poſſible. 


Sect. 62. Seventhly, That it is a certain Rule, That where one material 


Part of an Indictment is repugnant to another, the Whole is void, for the 

Law will not admit of ſuch Nonſenſe and Abſurdities in legal Proceed- 

ings, which, if ſuffered, would ſoon introduce Barbariſm and Confuſion ; 

| alſo it takes off much from the Credit of an Indictment, that thoſe by 
| | whom it is found, have contradicted themſelves. And upon this Ground 
e ; Mod. 104. it hath been adjudged, That if an Indictment charge the Defendant 
with having forged a certain Writing by which A. was bound to B. which 

| is impoſſible, if the Writing were forged ; or if an Indictment of Forcible 
Entry ſet forth, That the Defendant diſſeiſed F. S. of L*:nds, wherein it 

appears by the Indictment itſelf that he had no Freehold whereof he 

could be diſſeiſed; or that the Defendant entered peaceably on J. S. and 

then and there forcibly diſſeiſed him; or that be diſſeiſed him of Land 

4 See Book 1, then being and ever ſince continuing to be his Freehold ; * every fuch In- 
Ch. 64. Sect. dictment is void, for it is manifeſt Inconſiſtency and Repugnancy. And 
39. upon the like Reaſon it hath been adjudged, That an Indictment of 
Death, laying the Stroke at A. and the Death at B. or the Stroke on the 
firſt of May, and the Death on the Tenth, and then concluding that the 

Defendant in ſuch Manner murdered the Party at A. aforeſaid, or on the 

firſt of May aforeſaid, is inſufficient for the Repugnancy, as hath been 

| eSupra Ch. more fully ſhewn in the Chapter of Appeals, becauſe it ſuppoſes the 
23; __ 98. Murder to have been committed at a Place in the firſt Caſe, and on the 
2 H. H. P. C. Day in the ſecond; in which it appears by the Indictment itſelf, That 
188. the Party was not killed but only wounded. Alſo it hath been f adjudged, 
27 Rel Ab. That an Indictment for ſelling Iron with falſe Weights and Meaſures, 
„ void, not only becauſe it is abſurd to ſuppoſe that Iron could be ſold 


by 


P n oo TR ore 


A 


—ͤ— — 
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by Meaſure, but alſo becauſe it is repugnant and inconſiſtent that it ſhould 

be ſo ſold at the ſame Time when it was ſold by Weight. Alſo if an Indict- 

ment at a Seſſions holden the 13th of January 30 Car. 2. find that the 
Defendant has been abſent from Church fix Months from the firſt of January 

30 Car. 2. it is agreed, That it is void for the Impoſſibility, for there are b Rm. 434. 
but eleven Days between the firſt of January and the holding of the Par; Cate. 
Seffions. Alſo if an Indictment charge a Man with having feloniouſly * Chan 
done a Fact, which appears upon the Face of the Indictment to have been 

but a Treſpaſs, as with feloniouſly cutting down and carrying away Trees, 

the Court will © not arraign him; yet where the Senſe appears plain, the e 12 Af pl.; 
Court will often diſpenſe with a ſmall Impropriety in the Expreſſion, as Fitz. Coro, 


where one 1s indicted for having mowed unam Acram fæni, which is“ ſaid laden 9 


to be ſufficient, and yet that which was mowed, could not at the Time of Bro. Coro 564 
the Mowing be in Strictneſs called Hay, but Graſs only. | | og 24 Ch. 
33. Sect. 21. 


FF: ; 4 2 Rol. Abr. 
As to the ſecond Particular, viz, In what Manner the Body of an In- 81. pl. Ai 


dictment at Common Law muſt ſet forth the Subſtance and Manner of the **ra!le! Cafes 
Fact, in Relation to the Offence of the Acceſſary; I ſhall obſerve, 1 8 3 
Vide 18 Aſſ. 
Seck. 63. Firff, That a Repugnancy in ſetting forth ſuch Offence is P15. 
equally fatal as in ſetting forth that of the Principal ; and therefore if an Tn- 
dictment of Death which lays the Stroke on one Day, and the Death on a 
ſubſequent one, charge the Acceſſaries with having abbetted the Fact, at the 
Time of the Felony and Murder only, it is inſufftcient, as hath been more Ch. 24. 
fully ſhewn in the Chapter of Appeals, becaſe it appears by the Indi&- Seck. 88, 89. 
ment it ſelf, That the Time of the Death, and conſequently of the Mut- wo 2 
der, was ſubſequent to that of the Stroke, and therefore it is repugnant 268. 266. 
to alledge that the Defendant abetted the Stroke by being preſent at the 9,2: 67 
Time of the Death, | £5 | is _ _ 
Se, 64. Secondly, That where ſeveral are preſent, and abet a Fact, 1 H. H. P. c; 
and one only actually does it, an * Indictment may in the ſame Manner #7 Cn 
as an * Appeal, either lay it generally, as done by them all, or ſpecially, _ ny =" 
as done only by the one and abetted by the reſt. But it hath been re- $14 H. 7. 31. 
ſolved, That if an Indictment barely charge a Man with having been pre- 3 
ſent when a Murder was committed, it is“ void, becauſe a Man may be mea... 
innocently preſent, and ſhall not be preſumed to have deen a Party, where # OO 
no Circumſtance is found that makes him ſo. CO Pitz Indiee- 
Sect. 65. Alſo it hath been * adjudged, That an Indictment of F. S. ment, 13. 
as Acceſſary to four, by theſe Words, that J. S. ſciens ipſos quatuor ho- f b. ©: 95: 
mines felaniam pradifam feciſſe apud D. felonice receptavit, is naught for H. P. C. 206. 
not ſaying eos receptavit, for it doth not appear how many of them the *Ero- El. 752. 
Indictors have found him to have received, whether all four, or three, or Hedey 53. 
two, or but one. 9 1 | 8Ed.4.3.pl.G. 
Sect. 66. It hath been * holden, That an Indictment charging a Con- 55. C 20% 
ſable with having voluntarily and feloniouſly ſuffered a Perſon, arrefled [err AA 
by him upon Suſpicion of Felony, to elcape, without ſhewing what the Fitz. Ind et. 
Nature of the Felony was, and that it was actually committed, is void for yu” "og 
the Uncertainty, not only becauſe it appears not but that the Offence of Coro 45, 76. 
which the Party was ſuſpected, was never actually committed; in which Sprach 12. 
Caſe the Eſcape could ' not be criminal; but alſo becauſe it appears not 33 


what the Felony was, and unleſs the Arreſt were for a Felony, the Eſcape Cb. 19. Sect. 


, "could not be felonious, But it is ſaid, That an Indictment for knowingly 2? : ot 
receiving Perſons outlawed for, or convicted of Felony, or for knowingly pl. 6. TX 
ſuffering ſuch Perſons to eſcape, * may be good without ſhewing what the Lite Indick- 
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| © Quzre Ke- 1. In what Manner it muſt deſcribe the Defendant. 


Cru. Ca 371. be a good Plea in Abatement of an Indictment againſt one by the Name of 


12 Leon. 


_ Earth. 299 the Suit of the King, yet being within the expreſs Letter of the Statute of 


Keilw. 25. b. of 


230 Of I ndictiment. = Book II. 


28. P. C. 96. Felony was, or that it was actually committed, if the Record of the Out- 


33 lawry or Conviction be ſet forth with convenient Certainty: And the moſt 


Coro. 377. plauſible Reaſon of this Opinion ſeems to be this, That it may be ſufficient- 
D7-355.pl-36. ly. made out by ſuch Record, of what kind the Felony was, and alfo that it 
«oth 6 a was actually committed, &c, It is holden indeed by Sir William“ Staundford, 
Bro. Indit- That ſuch a general Indictment for receiving a Perſon outlawed for Fe- 
ment, 4. lony in the ſame County wherein he dwells is good, but not if it were 


Fi US dict . ; ' 1 
ment 11. in another, becauſe a Man is bound at his Peril to take Conuſance of 


3 Keb. 760. an Attainder of Felony in his own County, but not in another. But I much 


5 1 queſtion the Authority of this Diſtinction, ſince, as the Law ſeems now to 
Letter G. be * holden, a Man is no more bound to take Conuſance of ſuch an At- 


2 Lev. "x tainder in his own County, than in any other, | 
N a. Sed. 67. It hath been © holden, That an Indictment finding that J. ö. 
bridg. 19 pl. ſcienter receptavit ſuch a one, being a Felon is not good, for this Reaſon 


Letter H. among others, becauſe it doth not expreſly find, that J. S. knew the Per- 


* 1 92 ſon ſo received by him to have been a Felon. But this is contradicted b 


pl. 8. other d Authorities, by which it is holden, That the Word ſcienter in ſuch a 
5g. C gi. Caſe ſhall be conſtrued to go thro! the whole Sentence. 

Letter D, | : 8 | 

Pitz. Miſpol As to the ſecond Point, viz, In what Manner the Body of an Indictment 
411.62 K 26. at Common Law mult deſcribe the Perſons mentioned in it; I (hall endea- 
Theloab, lib. vour to ſhew, 


Fr 2. How other Perſons mentioned or referred to in the Indictment. 
1 H. 5. 5. pl. 8. FO | 


_— on Se#. 68. As to the firſt Particular, it is ſaid, That an Indictment that 


H.P.C. 243. the King's Highway in ſuch a Place is in Decay, thro' the Default of the 


. 1 5 © Inhabitants of ſuch a Town, is © good without naming any Perſon in cer- 
8. P. C. 181. tain: Alſo it is ſaid, That no Indictee can take any Advantage of a 


Leiter D. miſtaken Surname in the Indictment, either by Plea in Abatement, or 


2 "5 otherwiſe, notwithſtanding ſuch Surname hath no Manner of Affinity with 


| Theloal, lib. his true one, and he was © never known by it; and in this Reſpect, an 


gas Indictment differs from an Appeal, whereof it is ® certain that a Miſnoſ- 
11 H. 4. 41. mer of a Surname may be pleaded in Abatement, as well as any other Miſ- 


pl. 7. noſmer whatſoever, . [73] 2 
OS See, 69. But I do not find but that every other Miſnoſmer of the De- 


H.P.C. 243. fendant, except that of the Surname, and alſo every defective Addition, 
Contra, 3, H. 6. are as fatal in an Indictment as an Appeal; for it ſeems generally to be 
—— holden, That a Miſnoſmer of the Defendant's Name of Baptiſm may be 
mer, 6, pleaded in Abatement of an Indictment. Alſo it hath been“ adjudged to 


43 J. S. Knight, that he is a Baronet and no Knight. Alſo it hath been 


248, 249. | holden, That it is a good Plea in Abatement of an Indictment againſt 
2 Garter King at Arms, that he is not called Garter in the Indictment, be- 
8 ſupra. Cauſe it is a Name of Dignity, being given him by the Words creamus, 
Ch. 23. Sect. roronamus, and nomen imponimus; and from the Reaſon of this Caſe, it 
8 ſeems plainly to follow, That the Omiſſion of any other Name of * Dig- 
393. nity may be pleaded in Abatement of an Indictment : And if fo, why 
Skin, 517: ſhould not the Omiſſion of the Defendant's Name of Baptiſm be equally 
e H. P. C. fatal ? | | 
40. | 


Trem. 12. Seda. 70. It ſeems to be agreed, That notwithſtanding an Indictment be 


nVide Ch. 23. . MP N 
Fey b 1H. 5. 5. concerning Additions, ſet forth more at large in the Chapter 


26. a. 
Quzre Palm. 19 


Chap. 25. | | Of Tndidtment; | 231 


of * Appeals, it * cannot be conſtrued to be out of the Meaning of it, * Supra Ch. 
From whence it follows, That the Want of a ſufficient Addition, within 23; >** 105. 
that Statute is as good an © Exception ta an Indictment, if * Proceſs of 3 
Outlawry lie on it, as it is to an Appeal. Alſo it hath been adjudged, Long quinto 
That it is a? fatal Fault to apply ſuch Addition to the Name which comes p;, #37 3+ 
under the Alias dictus only, and not to the firſt Name: But it is ſaid not © Bro. Audi- 
to be material whether any Addition be put to the Name which comes © one, 23, 41. 
under the Alias dictus or not, becauſe what is ſo expreſſed is not material. 2 193 
But it is ſo great a Fault to put no Addition to the firſt Name, that where 393. 0 
ſeveral are indicted, ſuch an Omiſſion, in Reſpect of one of them, makes 3 4+ 45: 
q-pthe Indictment 5 vicious as to all. 74] And it may be probably argued, Der as. pl. 
that there is the ſame Reaſon for the like Fault in an Appeal againſt divers, 7, 3, 4. 
to abate it alſo as to all; but I do not find this Point * expreſly agreed. 1 1525 jo 5 
But it ſeems clear, That generally the Law is the ſame in Relation to +" Poa 
Additions in Indictments and Appeals. Having therefore already treat- Cre Jac. 531. 
ed in the Chapter of Appeals of the general Learning relating to this Sub- 7 7 * 
jet, and ſhewn that an Addition in Engliſh is as good as in Latin; 1779. ; 
and that where ſeveral Defendants have the ſame Addition, it is * ſafeſt 7 8 * 
to repeat it after each of their Names; and that the Son being of the G I. 583. 
fame Name and Addition with the Father, ought to be diſtinguiſhed pl. 12: 
with ſome ! farther Deſcription ; and having alſo ſhewn what is a ſuffi- * 8 
cient Addition of the * Eſtate, or Degree, or Myſtery, and alſo of 1Ed . 
the Town, Hamlet, Place and County of the Defendant: And alſo 30H. pl 2. 
how the Defect of an Addition may be ſalved by the Appearance and 5 8 


Plea of the Defendant, I ſhall refer the Reader for all theſe Particulars to 103. 
the Chapter of Appeals. 1 . 


Sect. 71. As to the ſecond Particular, viz, In what Manner the Body » vide ſupra 
of an Indictment at Common Law muſt de cribe the other Perſons beſides ch. 23. Sect. 
the Defendant mentioned or referred to in it: It is certainly ſafeſt to deſcribe Pitz Sans 
them with convenient Certainty, which will hardly be diſpenſed with 18. 

except in ſpecial Caſes, and for ſpecial Reaſons. For thoſe genera] | Sora Ch. 
Inditments which 4 anciently ſeem to have been allowed for ſuffering di- 4 Sg 
vers Bakers to bake, &c. againſt the Aſſiſe, &c. nor for diſtraining divers 23 ſect 106, 
Perſons without Cauſe, &c. have by the later Authorities been holden in- . p 
ſufficient for their Uncertainty in not naming ſome Perſons in particular * ; 
who were ſo ſuffered to bake, or diftrained, without which the Court can 23 {8 107. 
not ſo well know what Fine will be proper; nor can the Defendant be ſo 3 ch 
well enabled to make his Defence, nor to plead the Indictment to a ſub- 23 fea. 11 ;. 
ſequent Proſecution. And for the ſame Reaſons among others, an * In- ING 
dictment for taking divers Sums of divers Perſons for ſuch a Toll at ſuch : —_* 
a Rate, without naming any Perſons in particular, hath been adjudged to 124. 
naught. Yet where in common Preſumption it may be very difficult, if S, 
not impoſſible, to know the Names of the Perſons referred to in an In- 138 Al. 4 
dictment, it * may be good without naming any of them; as where one 51, 22. 
is indicted for having knowingly received and harboured divers Thieves, * 
to the Jurors unknown: in which Caſe, ſuch a general Charge is main- * Bro Indick- 
tainable from the Neceility of the Thing; for otherwiſe a notorious Of- Ken PEI 
fender of this Kind might be wholly diſpuniſhable, for Want of the Ju- 1 15 3 
rors knowing the Names of the Perſons ſo received, and yet might be * Shower 
publickly known to carry on ſuch a Practice, to the common Nuſance of pf. : 
the Country ; in which Reſpect it cannot but be reaſonable in ſuch a Caſe b. 129. a. 4 
to puniſh him, tho' not as an Acceſſary to the Thieves, without ſhewing 2 Lev. 208. 
that he had received ſome of them in particular. And for the like Reaſon, 
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| flain, or if the dead Bo- 
if a Stranger unknown to the Country be found flain, or 
a 1 Ed. 3. 20. 1 4 


in ſuch a Manner by 
N | ho was well known, it was, it is certain that an 
pl. 26. dy of a Perſon w one can diſcover whoſe it was, | 
: Ap 7* its Wounds, that no 
Fitz. Coro. 


. illed tendam ignotum, will 
f inſt the Offender, for having yay” gh. 6 
159. Indictment 2 on the ſame Ground, if a 2 — . 
22 be good. 1 and will not come in to re pro ee loy havieg 
Ow 10. Country te ro pe I TR an Indictment again OE da + 
2 2 8 1 wy + ere is good. _ ** no Manner of Ac- 
Letter G. bbe guen oF f whic e Can Rog , 7 It f 
1 H. H. F. C. ly ſuſpected of Felony, OF. ded with his Pockets full o 
181. toriouſly luip Highwayman is apprehende indicted for ſtealing 
FI.Com-B5 b. count, as where a Hig ſeems, That he may either be indid um, or, as 
129. 2 Watches and Rings; it ſeems, the Goods quorundam zgnotorum, 2” 
9 H. 6.45. b. Watches and Rings, being | Alſo in the Inditment of the 
Dy. 99 pl 61: ſuch Wa ing them generally. . : d, That the 
8 ſome 3 of King 8 J. r N on his 
wo 146, 163. Regicides fo Il laid, as done per quendam igno * during a Vacancy, he 
Sap - Pac. Ac if one Real the Gods of an Abbey, Ce. darch can have 
Supra Fh. 23. Pace. And if one ſtea ing Bona Eccleſiæ, and yet the Church : 
iy : indicted for ſtealing © Bon tal and extraorainary Caſes, depend- 
* —_ Wo. heſe ſeem to be ſpecial Ros . Neceſlity, without 
der b no Property. Butt and grounded on manifeſt | on oÞ For it 
3 ing on particular Reaſons, dictments cannot be maintained: 
8. P. C. 95. 8. . 8. that ſuch Indictm K That regularly the Per- 
Letter G which, it ſeems, Ground in * many Books, inly deſcrib'd 
2H. H. P. C. ems to be taken as a he Defendant, ought to be certainly pen 
3 ffended, as well as the bly hereto it hath been W -we5 
Dy. 99 pl 61. ſons o Indictment. And agreeably 8 inei cujuſdam J. S. 
Keie. 25+ in every Indi 1 quandam peciam pann : n 
Sah ds that an Indictment for FEES llis cujuſdam J. S. is inſufficient, AIG 
Sect. 78, dding de bonis & catallis cu ds ſtolen did belong. 0 
Bro. Indict- without a 8 q ear to whom the Gooc indicted for the Death of 
PL Com. 85. doth not expreſly appear hat where one 1s indicted for „ i 
Be; > . hb holden, Tha f to the Court; 
3 I es n Inqueſt ought to tell New ee e 5 
18 Aff. 15. a Perſon unkn Ke whe they have lainly to follow, That 
0 ed — Tm the Whole thus m—_ qo © i Name ought to 
15. : However, g R tne Jurors, 
< Fitz. In- It. {{ n In ured 18 known to | K it thoſe 1 Books 
dick 9, 26. wherever the Perſo ON nt. And therefore, as I e. bbing Per- 
8. P.C.95. pe put into the Indictment. f Inditments of killing, or robbing k 
Longs, nerally to allow of Indictinen Limitation, That ſuch In- 
Contra Fitz. which ſeem ge derſtood with this | 7 | | the u- 
Bro, Ls. {ons unknown, are ee the Party is in Truth eee who Matte 
> _ rye ONE hereto, others * who 9 And the 
o Alf. pl. 37: rors. And agreeably | "6 Neceſſity of the ſever E h 
{ Kelyng 14. ſeem plainly to TD probably to have been EY OT hy 
% dow ty the Wrong was done, we 
pl. 1. : p ot ſhewing tO whom ages in That an Appeal for 
„ Id Books. However, it is certain, Caſe good, as hath 
8 P. C. 95. in ſome of * 5 10 of a Perſon unknown, is * ale good, 
„ f ll 3 in the w Chapter of ap 3 of an Aſſault on 
. 1 = _ x 1 hath been rec e without mentioning 
1 „ Paridh, Prieſt of D. in the County of C. fendant himſelf will not 
=o PT a Sunita" if a wrongful Surname of the Defenda 69. ſurely 4 
> 1 Ed. z. 20, Vitiate an Indictment, as mo rname of any other Perſon will. * == 
yl 26. Jartrors ie dae 1 * is otherwiſe deſcribed my = n In- 
Coro it; eſpecially where ſuc . im for any other. t if a 
15 * or Bong that it is impoſſible to miſtake him 
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| ; 3 b. Vide Dyer 99. 
dict 10. . a, Keilw. 25. 9 H. 6. 45. b. 3 
3 H. P. C. gy. Letter G. Pl. Com. 85. b. 2 74 U 
oy. 5. 22 8 » " Fits Indiet 27. 30 Aff. pl. 37. 18 Aft. | his 

ton ch. 131. 8. 
3 . " Keilw, 25. Dy. 285. pl 38 


Chap. 25, . Of Indictment. | 23} 


his Name of Baptiſm, without ſome Addition to diſtinguith him from 
others of the ſame Name, it ſeems * queſtionable, Whether it be not in- o Vide Dalon 


ſufficient for the Reaſons given in the foregoing Section? it is © ſaid, in- 2 131. 
deed, in a ſhort Note of a Caſe in Moor's Reports, That an Indictment — 
againſt one Cole, quod burglarit:r domum cujuſaam Ricardi fregit, was ad- 2 H. H. P. 25 


"© i * F b : . 182, | 
judged good, without the Surname ; and it not being there mentioned, e 466. 


that there was any other Deſcription of the Party but by bis Name of pl. 662. 
Baptiſm, it may be argued that that alone is ſufficient: But to this it may 18 Aff. 


be anſwered, That the only Point taken Notice of as adjudged, is that the F "IS 


Surname is not neceſſary, and perhaps in the Record at large there might ment, 25. 


be ſome Addition: But granting that there was none, yet the Authority 39 Ed. 4- 1.b. 
a ; d Lambard, 

of this Caſe is the leſs to be regarded, becauſe of the Books cited to ſup- Book 4 ch 5. 

port it, b two ſeem to be directly againſt it; and the e third, which is Folio 495. 


moſt to the Purpoſe, only proves that an Indictment for ſtealing the Goods 8 


 cujuſdam ignoti is good, which ſeems by no means to come up to the Point ment, 17. 


in Queſtion, as hath been more fully ſhewn in the precedent Section, Yet Ito. 2 85 
however the Law may ſtand in relation to ſuch an Uncertainty, it ſeems 8. þ 0” 


to be! agreed, That a Repugnancy or Abſurdity in the Deſcription of Vide Cro, Ca, 
the Perſon injured will vitiate an Inditment ; as where one is indicted 1%. a 

for ſtealing bona prædict“ J. S. where no F. S. was mentioned before, for 45; evinz 
though in Civil Actions, the Word predi# hath been ſometimes © rejected, Cro. El. 70g. 
as Surplus and void, where it could'be referred to* no certain Antecedent, 32 FIN | 
yet this may perhaps chiefly depend on the Statutes of Jecfailes, which in Ja. 549, 550. 
many Caſes help Defects in Form in Civil Actions, but extend not to Pl. 11. 585, 
criminal Caſes, wherein the greateſt Exactneſs is required; and if an}, ey 4 


before-mentioned, where no ſuch Day was mentioned before, it cannot oo 2 


well be imagined that the like Inconſiſtency will be leſs fatal in a criminal 850 Ja. 149. 


Proceeding. 1 pl. 8. 
Se. 73. It hath been“ adjudged not to be neceſſary in an Indictment 2 
of Death to alledge, that the Perſon killed was in the Peace of God, and of pl. 6. : 


our Lord the King, Sc. tho' ſuch Words are commonly put into Indictments, hay 97, 98. 


for they are not of Subſtance, and perhaps the Truth might be that the, 1 
Party was at the Time actually breaking the Peace. k Dalton, 
Sect. 74. As to the third Point, vis. In what Manner the Body of an 3 A 


Indictment at Common Law muſt deſcribe the Thing wherein the Of, ch. 5. fo 496. 
fence was committed; it ſeems clear that no Indictment can be good 2 H. H. P. C. 
which wants a convenient Certainty of this Kind : And therefore it is ee Ab. 
i ſaid That an Indictment for forging a Leaſe of certain Lands, without 81. pl. 4. 


naming ſome one certain Parcel, is inſufficient. Alſo it ſeems to be agreed, 5 Mod. 138. 
| : ? Dalt, ch. 131. 


That an * Indictment for ſtealing hona & catalla J. S. without any farther Parallel Cates 


Deſcription of them is void for its Uncertainty, for the like Reaſons for B. 1. ch. 64. 


bu * 0 — 4 . 8 5 * 
which Indictments charging a Man with being an Offender in general are DIP Ab. 


void, and hath been more fully ſet forth in the fifty-ninth Section: And 80. pl. 14. 


upon the like Ground it hath been! adjudged, that an Indictment for a 2 Pai 119/ 
Parallel Caſes 


Treſpaſs in two Cloſes of Meadow or Paſture; or for diverting quandam B. 1. ch. 70. 
n. Partem aquæ running from ſuch a Place to ſuch a Place, without any SeR. 88. 


NT ; | | Ws - ® Cro. Ca. 
facther Deſcription ; or tor ingroſſing“ magnam quantitatem firamints & font, Rog 1 


or o diverſos cumulos tritici, without ſhewing how much of each; or for Vide 2 Bull. 


carrying away duas o centenas caſei, without adding the Words, /ibras or 317: Shower 
uncias, or ſome other Subſtantive to centenas; or for erecting ſeveral 1339, 399, | 
Cottages contra formam ftatuti, without ſhewing how many, &c. are in- 134, 135. 
ſufficient for their Uncertainty. As to the Caſe of the King againſt ? -19 7754: 
Metwang, wherein the Court diſallowed an Exception to the Generality go. pl. 13. 


 Vor, Il. O O o of 2 Keb. 178. 
1 Lev. 203. 


Award may be defeated by appointing a * Payment on a certain Day Yelv. 76.111, 
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Kc. and in 


Kc. and in 


fracta, &c. and 96. a, in that de ovibus tonſis, &c. and 96. b. in that de warrena fugata, &c. and 97, a. in that de porcis 


234 / Indifiment. Book II. 


of an Indictment for taking guo/dam piſces, without ſhewing how many, it 
-may be anſwered, that this was contrary to the Opinion of Mr, Juſtice 
Twiſden, and was only the ſudden Opinion of two of the other Judges; 
+ Vide Poph. neither does it appear that the Indictment was adjudged good, but only 
b Lambarg, that the Court refuſed to quaſh it, and ordered the Defendant to plead to 
B. 4. ch 3. jt, However, it ſcems clear from conſtant Experience, ® That if an Indiq- 


fol. 496. . « 
e Hel cn. ment be uncertain as to ſome Particulars only, and certain as to the ref}, 


131. it is void only as to thoſe which are uncertainly expreſſed, and g00d for 
12 the Reſidue. | | | 7 — 
git Ff the Indictment be for a Larceny or Treſpaſs on a living 


fol. 497, 498. Sell. 75 | 
2 H. H. P. C. Thing, as an Ox, Sheep, or Horſe, &c. it ſeems to be holden by“ Lo 


ann Cro. iſe. bard and © Dalton, hat it is moſt proper to expreſs to whom the Property 
of it belonged, by calling it reſpectively the Ox, Sheep, or Horſe of the 


130. | 
* Crompton Party injured, without uſing the Words +ona or catalla: But that it is 


7 gs 2% proper to uſe theſe Words, where the Thing taken was not a living 'Crea- 
f Raſt, Entr, ture, Alſo it is holden by * Lambard , that it is proper to ſhew the Worth 


3 * of ell living Things, and alſo of ſuch dezd Things as are fold by Weight 
93: b. or Meaſure, by expreſſing that they are of fuch a Plice, and the Worth 
* Vide Regi- of other Dead Things, by expreſſing that they are of ſuch a Value; yet 
= | eg no Inſtance is produced here any Indictment has been diſallowed in either 
warrena fu= Caſe for a Variance from theſe Rules. And as to the furſt of them it is 


gata, Kc. and farther obſervable, that the Precedents in Crompton of Indictments for 
that de parco 


fraco, and ſtealing of Horſes, and Oxen, expreſly alledge the Horſe and Ox ſtolen 
$5 in the Je bonis & catallis cujuſdam F. S. &c. Allo an Appeal of ſtealing Sheep 


yo it. ee in f Raflal's Entries expieſly alledge them de bonis & catallis of the Appel- 
reflatis, 94 b. lant. And as to the ſecond of the Rules above mentioned, it is obſervable 


in the Writ that the Directions in the ® Regiſter concerning this Matter, which ſeem to 


Ge averim- be the chief Foundation of the ſaid Rule are thus expreſſed, that in a Writ 
and in that de of Treſpaſs of immoveable .Chattels, the Writ ſhall ſay, Tants de chatteux 
tranſgreſſions % valentiam X. S. But if it be brought of a moveable, Chattel, it ſhall 


facta uxori, 7 A x . | . 0 
Ke. and 96. b. ſay precii X. S. and non ad valentiam. Yet it appears by the Regiſter it- 


in that de ſelf that even in Writs of Treſpaſs ooncerning which theſe Directions are 


3 given, the Worth of the Things taken away is ſometimes omitted for the 


that de ovibus Whole, and ſometimes for * Part. And it is ſaid to have been! adjudged, 


Len &. p. That ſuch Writs are good notwithſtanding ſuch Omilſſhons. Alſo, where 
in — Wide Things moveable and immoveable are mentioned together in the ſame 


clauſo fracto, Writ, the Worth of all of them together is ſometimes * expreſſed under 


_ "94. b. the Words ad valentiam, &c. And ſometimes the Worth of moveable Che- 


41 the Writ de tels, as that of ® Corn in a Granary, Sc. of Wine in a Veſſel, and of 


domo fracta y Wool, is expreſſed under the Words ad valentiam: From all which it 


& and in the , . 
Writ te Jo: ſeems to d appear, That the ſaid Directions are not neceſſary to be ob- 


mento, Kc. fu- ſerved even in Writs of Treſpaſs, concerning the Form whereof they are 
veg expreſly given, and that it is not material whether the Words d valentian 
imparcatis, or precii are uſed, or whether any Value be ſet on the Things taken 
and 95. b. in away or not. And if ſo, why ſhould it be a greater Fault not to ob- 
wat ce pal, ſerve the ſaid Directions in Indiments which are * not tied to the ſtiict 
that de piſea · Forms of Writs? Therefore from the whole, it ſeems * queſtionable, whe- 
ria piſcata, ther it be needful to ſet forth the Value of the Goods in an Indictment of 


that de domo 


fugatis, &c. 3 Regiſter 97. b. Vide Cro. Ja 130, 1. Sid. 39, 150. * Regiſter 94. a in the Writ de piſcaria 
piſcata, &c. and 95. b. in that de ꝓiſca' piſcata, &c. and in that de domo frafta, &c. and 96. de excluſis ſtagni.“ Re- 
giſter 95. b. In the Writ de bladis inundatis, &c. end 96. 8. in that de clauſo fracto, &c. o Regiſter 98. b. in the Writ 
de vino, &c. Y Regiſter 16, and in the Writ de ovibus tonſis, &c. 4 Vide F. N. B. 88. Letter M. Cro. ga. 130. 
1 Sid. 39, 150, 121, 15, 2 H. H. P. C. 183. Q. Dy. 4. 26. b. See Dalton, ch. 131. Lambard, B. 4. ch. 5. 
fol. 496, 497. 2 Hf. H. P. C. 183. | DOE. 

1 Treſpaſs 


Chap. 25. O dinner. 235 


Treſpaſs for any other Purpoſe than to aggravate the Fine, and whether it * Sapra ch. 
be neceſſary in an Indictment of Larceny for any other Purpoſe than to 4 3 
thew that the Crime amounts to grand Larceny, and to aſcertain the Goods > 8. L. C. 80. 


thereby the better to intitle the Proſecutor to a * Reſtitution, © Supra ch, 
As to the fourth Point, viz, in what Manner the Body of an Indictment . 


at Common Law muſt ſet forth the Circumſtances of Time and Place; 148. P. C. 


ſhall end 1 | | 95. Letter A, 
ſhall endeavour to ſhew, 1 
- : | e 
1. How it ought to ſet forth the Circumſtance of Time. Dalt. ch. 131. 
2, How that of Place. Fitz, Indict- 
ment, 28. 
| OE oy 1 5 | | : Dyer 164 
Seck. 76. And firft as to the Circumftance of Time, 1 find it no where pl To p 
holden, That it is neceſſary to mention the Hour in an Indictment. But t T 
-on the contrary, it is ſaid, þ That if there be any, Neceſſity for it in an 177, 178. 
Appeal, which yet is © queſtionable, it is from the Statute of Glouceſter, TIRE © 
and not from the Common Law, and therefore I ſhall take it for granted, 3. 
That it is not neceffarily required in an Indictment ; fince it is certain, Attach. 1. 


That there is no Statute that makes it ſa, and the Common Law ſeems to . 


have required no greater Certainty in an Indictment than in an Appeal. 3 H. 7. 14. 
Se. 77. But it is laid down as an undoubted Principle in all the Books Th 0 


that treat of this Matter, That no Indictment whatſoever can be good, pl. bo. 
without preciſely ſhewing a certain Year and Day of the material Facts Vide Fitz. 
alledged in it. Alſo it hath been © adju Iged, That the Sheriff's Return e 5 
of a Reſcous, without ſhewing the Year and Day, is inſufficient becauſe Py. 60. 1 
ſuch a Return is in Lieu of an Indictment. Alſo it is taken for granted 10 Ed. 4. 15. 
in f Dyer, That an Indictment of Reſcous is not good, without expreſly .Quere 5 H. 
ſhewing the Day and Year both of the Arreft, and alſo of the Reſcous, and 7. 17. b. 18. 


that the Time of the latter is not ſufficiently ſhewn, by s ſhewing that of the © hs 


former. And where an Indiftment of Reſcous ſet forth, That J. S. com- contrary is 
mitted ſuch a Felony fuch a Day, and Year, and Place, per gucd A. B. adjudged 2 
prædictum J. S. cepit & arreſtavit, & in ſalva cuſtodia ſua adtunc & ibi- ee 875 
dem eundem J. S. habuit & cuſtodivit, it is made a ® re, Whether the & Dy. 164. 
Indictment be not inſufficient, becauſe no Time of the Arreſt is alledged in Pl bo. 


3 3 : is h. 
the ſame Sentence with it; and it is doubtful whether the Time of the Rags, 88. 


Cuſtody which is alledged in the next Sentence, by Force of the Co- Moor 555. 


I. 5. | 
. 


be helped by the Verdict. Alſo it is ſaid, That an Indictment of Death L Bel Al. 
laying an Afault at a certain Time and Place is not ſufficient without re- 781. N. 1. 
peating the Time and Place in the Clauſe of the Stroke, and the like Rule 5 gf 
ſeems alſo to hold as to Indictments of other Felonies, in which reſpect ſuch Hetley 35. 


Indiments differ from Indictments of Treſpaſs, Alſo it is v certain, That 119, — be 


an Indictment of Death ought as well to ſet. forth the Year and Day of the 18 4 
Death as of the Stroke, that it may appear that the Party died within the 1 Bulſt. 203, 


Year and Day. But theſe Matters having been more fully conſidered in the + So 
upra ch. 


Chapter of Appeals, I ſhall refer the Reader thither for the better Under- 23. fea. go. 
ſtanding of them. | | | ; £ Ly. 28. pl. G. 
Sect. 78. It ſeems to be * general agreed, That the Words adtunc & 9 


5 Sh | 5 178, 179. 
1bidem in the ſubſequent Clauſes of an Indictment are of the lame Effect Vide Kew. 
as if the Year and Day mentioned in the former Part of it h.d been ex- _ 1 20 
55 : „ Cl Ic. 
prelly 88 4 Co. 41. b. 
Quzre Dyer 
164 pl. 60. - 
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256 / Indifiment. t. 
7 H. 6. 39. preſly repeated. Alſo it hath been * adjudged, That an Indictment laying 


e the Offence on the Mur ſday after the Day of Pentecoſt in ſuch a Year js 
17 good: And from the like Ground it ſeems. to follow, That an Indictment 


n laying it on the * Uras of Eaſter, &c. (which ſhall be taken for the very 
v Lamb, B. 4. eighth Day after the Feaſt,) or on the Tenth of March © laſt (if it may be 
OY: . aſcertained by the Style of the Seſſions before which the Indictment was 
3 taken) is as good as if it had ſhewn the Day and Year by expreſſy naming 
ch. 5. fol. uch a Day of ſuch a Month, &c. | 

491. Sect. 79. Apd where an Indictment charges a Man with a bare Omiſſion, 


d Book t. 


ch 10, ſect 5. as the not ſcouring ſuch a Ditch, &c, it is“ ſaid, That it needs not ſhe vv 


Lamb. B 4. any Time. | 


T 1th math* regular to ſet forth the Year by ſhewing the Year 


. Janet ah, of the King, yet this may be. diſpenſed with for ſpecial Reaſons, if the 


43. led 90. very Year be otherwiſe ſufficiently expreſſed, for that only is material; and 


1 therefore in the * Caſe of the Regicides no Year of any King was laid for 
!Keling 11. the King's Murder, but the Compaſſing of bis Death was laid in the twenty- 
fourth Year of King Charles the Firſt, and the Murder was laid. on the 
thirtieth Day cju/dem menſis Fanuarii, becauſe if the Reign of either King 

had been expreſſed, it might have cauſed a Diſpute whether that or the 


other would have been more proper, | | 
« Supra eb. SeF. 81, It is s argeed, That a Miſtake in not laying an Offence on 
23. ſect. 7, the very ſame Day on which it is afterwards proved upon the Trial, is 


740 _ not material upon Evidence, 1 25 5 3 
*H.H.p.c Sec. 82. If an Indictment charge a Man with having done ſuch a Nu- 
179. ſance ſuch a Day and Year, &c, and on divers other Days, it is void d only 
11 as to the Facts on thoſe Days which are uncertainly alledged, and effectual 
2 Geo. 1. for the Nuſance on the Day ſpecified; but if it charge a Man generally 
Vide fupra with ſeveral Offerices at ſeveral Times, without laying any one of them 


oe us" on a certain Day, as with extorting divers Sums of divers Subjects 
389, 300. for a Paſſage over ſuch a Ferry, Sc. [75] between ſuch a Day and ſuch) 


e gy a Day, it hath been adjudged, That it is wholly void. Yet it hath been 
fon, adjuged ſolemnly reſolved, That a Conviction of * Deer-ſtealing ſetting forth the 
Trin. 13. Offence between the Eighth and Twelfth of July, &c. is ſufficient, 

3 z. Fe. 83. As to the ſecond Particular, vis. How an Indictment at Com- 
1 36. mon Law muſt. ſhew the Place where the Offence was done; it ſeems 
Fitz. Indiet- agreed by all the! Books, That no Indiftment can be good without ex- 
tion as preſly ſhewing ſome Place wherein the Offence was committed ; which 
41.7.8. pl.7. muſt * appear to have been within the Juriſdiction of the Court in 
4 fl. F. o. which the Indictment is taken, and muſt alſo be alledged in ſuch a Manner 
Kelw. 98. pl. as is perfectly free from all * Repugnance and Inconſiſtency; for if one 
8 and the ſame Offence be laid at two e different Places, or at the Town 


of B. ? aforeſaid, where no ſuch Town was mentioned before; or if in 


4 


1 Bult. 1 24. 
See the Books 


cited ſect. 70. an Indictment of Murder, the Stroke be laid at A. and the Death at B. 


under the and then it is à concluded that the Defendant Sic felbnicè murdravit the 


yaa 0 "a Perſon deceaſed at A. the Indictment is void. And fo it is alſo, if it do 


= VideKeilw. not lay a Place both of the Stroke and Death; or if the Place or Places 
33: pl 9 88 10 alledged, be not ſuch from whence a * Viſne may come, Yet it hath 
Ero. El 448. been adjudged, That a Fact laid in a Pariſh of London, with ſome other 
ide ſfuprs Addition, as in the Pariſh of St. Michael in Woodſtreet, London, or in the 


5 A ny Pariſh of St. Lawrence Fury, is good, without ſhewing the Ward in which 


. 88, 89, | 
ſect IM H. 7. 7. pl. 22. P Cro. Ca. 465. Vide ſupra ſec. 74 4 See ch. 23. ſect. 88, 89, 91. Supra 


. 4 23. ſet.g2. Hetley 35, 118, 119. Dyer 68. pl. 28. * Supra ch. 23. ſect. 92, 93. 9 Co. 66. b. 
Contra, Cro. El. 732, Supra ch. 23. ſect. gz, 7 Hl. 6. 36. pl. 42. 8 


Chap. 257 | Of Indietment 237 


the Pariſh lies. But theſe Matters having been more fully treated of in the 

» Chapter of Appeals, and alſo in the foregoing Part of this * Chapter, re- Ch. 24. 

lating to the Certainty of the Time of the Offence, I ſhall refer the Reader Sect. _ 905 

thither, for the fuller Conſideration of them. Se | 5 ban Se 
Sect. 84. It ſeems, That there is no Need in an Indictment on a Statute, 76; 77, 78. 

ſetting forth the Deſcription which brings the Defendant within the Pur- 

view of it, to ſet forth any Place where thoſe 'Things happened, which 

brought him within ſuch Deſcriptions; and therefore where a Statute 

makes it High Treaſon for a Perſon born within the Realm, and in Po- 

piſh Orders, to come into, or remain in the Kingdom, &c. there is no 

Need in an © Indictment on ſuch Statute to ſhew in what Place the Defen- Poph.93,947 

dant was born or ordained. Alſo it ſeems to be agreed, That a Miſtake B. 1 Ch. 17. 

of the Place in which an Offence is laid, will not be material upon the 13 YO 

Evidence on Not guilty pleaded, if the Fact be proved at ſome other Place « Vide ſupra 

in the ſame County. But if there be no ſuch Place in a County as that Sec. 81. & 


wherein an Offence is laid in an Appeal or Indictment, all Proceſs on ſuch © 23. Seck. 


Indictment or Appeal is made void by the Statute of 7 H. 5. and H. Z. 1. Keiyng 15. 
and 18 H. 6. 12. By the laſt of which Statutes it is recited, That in the Salk. 288. 
Parliament holden in the ninth Year of H. 5. it was ordained, For that many 3 * 
People of Malice cauſe often the King's liege People to be appealed or indicted 
in diverſe Counties of Treaſons or of Felonies, ſuppoſing by the ſaid Indict- 
ments or Appeals, that the ſaid Treaſons or Felontes were done in a certain 
Place in ſuch a County, &c. where no ſuch Place 1s in the ſame Count 'y, that 
the Proceſs of the ſame ſhall be void; and that the Indiffors, Procurators 
and Conſpirators ſhall be puniſhed by Fine, &c. by the Diſcretion of the Ju- 

Hices, and alſo liable to Writs of Conſpiracy, and by the preſent Statute the 

above recited Statute is made perpetual. | C 

Sect. 85. It is obſervable, That the Statute made in the ninth Year of 

H. 5. herein referred to, ſeems to be wholly omitted by Keble and Pulton, 
who have no other Statute concerning this Matter made in the ninth Year 
of Henry V. excepting the firſt, which only confirms a Statute made in 
the ſeventh Year of the ſame King concerning Appeals and Indittments ; 
and there is no other Statute whatſoever in the ſeventh Year of that King 
mentioned in Kehle or Pulton, but only one which requires the * Juſtices 
before the Award of any Exigent to inquire by Inqueſt of Office, Whether 
there be any ſuch Place in the County as thaf wherein an Offence is laid in 
an Appeal or Indictment. But this Statute ſeems only to extend to the 
County of Lancaſter, for it is directed to the Chancellor of that County, 
and recites, That Perſons had been indicted and appealed in Places falſly al- 
ledged in the ſaid County, and in the enacting Part ſpeaks only of Juſtices 
who had Power to determine Felonies in the ſaid County, and in the latter 
expreſly commands the ſaid Chancellor to cauſe it to be proclaimed in the 

| ſame County, but mentions no other. From all which I fee not how it | 

can extend to any other County, and yet Wingate in his e Abridgment © Wingate“ 

makes it equally extend to all Counties. However, Rafal in his Col- e f 
lection of Statutes ſeems to have ſet down the very Statute which is referred tutes under 
to by the above recited Statute of 18 H. 6, 12. and this is certainly * ſtill in che N 


Force. ag 

| | | f Raſt. Sta- 

As to the fifth Point, viz. Where the Body of an Indictment may be wy bp 
vitiated by falſe or improper Latin, or the Uſe of Engliſb inſtead of Latin; 5 Lamb. 4. B. 
I ſhall endeayour to ſhew, | -7 24 4 


| G, 
Vor. II, Ppp 1. Where 
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238 Of Indifiment. N Bock II. 


1. Where falſe Latin will vitiate an Indidtment. 
2. Where a Word which is not Latin. 


Ps 8 nerally in ſome Books, that no falſe Latin will vitiate an Indictment ; 
» cCo.121. b. and it ſeems to be holden by my Lord * Coke, That an Indictment ſhall 


Vide Cro. El. not be quaſhed for any falſe Concord between the Subſtantive, and Ad- 


ide Cro. Ca. ncertainty. As to Fulwood's Caſe, wherein Croke reports the contra- 
465, 373. ry to have been reſolved, it is certain, That the Verb in the Record is 


J. El. 754 in the plural Number. And as to the * Caſes wherein Faults of this 


Foro.Ca. 489. Kind have been amended in original Writs, as teneat conventionem for tene- 


8 2 Vent. 173+ ant, and ſuch like; it may be anſwered, That thoſe Amendations were 
ben e made by Virtue of the Statutes of“ Amendments, which extend not to 
2 Savnd. 39. criminal Proceedings. And as to the Caſe in Buſffrode's Reports, where- 
_ Ja. 306. in it is ſaid to have been reſolved, That an Indictment of Felony againſt 
zal. 51, 52, More than one in the ſingular Number was amended, and there- 
6Mod. 268. upon the Defendants were adjudged to be hanged ; it may be anſwered, 
2 2 Bulſt. 35. That it doth not appear in what Part of the Indictment the ſingular Num- 
ber was put for the Plural; neither is the ſaid Reſolution, in whatſo- 

ever Senſe jt be taken, reconcileable with the later Authorities, as ſhall 

* 2 Keb. 51. be more fully ſhewn under the twelfth Point. But it is & ſaid, That a 
Pl. 9. Fault of this Kind is made good by the Grand Jury's finding the Indict- 
ment Billa vera againſt one of the Defendants only ; the Reaſon where- 

of perhaps may be this, That the Uncertainty. of the Indictment is ſup- 

| plied by ſuch an Indorſement. But this ſeems contrary to the Autho- 

rities relating to this Matter cited in the ſecond Section. Alſo it hath 

17 da. been adjudged, That where a Bill of Indictment lays the Fact in the 
504: plural Number againſt two, and it is found Billa vera as to one of them 
only, it is good; and yet the Verb in the plural Number in the Record 

muſt, after ſuch a Finding, be applied only to one Perſon ; but to this it 

may be anſwered, That there is no Uncertainty either in the Bill or Indorſe- 


Ei Sid, 219. Ment, Alſo it hath been * adjudged, That the Word Solvet inſtead of Sol- 


vat, is not fatal in a Judgment; but that a new one ſhall be given. . 
= — N 


Chap. 25. Of Indifment. 239 


Sec. 89; As to the ſecond: Particblar, . Where the Uſe of a Word : H. H P. c. 
which is not Latin will vitiate an Indictment ;' ; it ſeems generally a agreed, 655 i ; 
That an Indictment wholly in 'Englfþ is void, which ſeems to depend pl. 4. 5+ 
upon the Statute of 36 Ed. 3. 15. B which! eis enucted, That" all Pleas 578 Keb, 
which be pleaded in any of the King's Courts ſhall be entered und enrolled in 7: 
Latin. And from hence it ſeems clearly to follow, That if any ma- 3 
terial Part either of the Body or Caption of an Indictment be expreſſed ig 
a Word which is not Latin, as by the Word * eredtuverunt, inſtead of erex- » Ceo. El. 
erunt, or © brachia ua metre] inſtead of brachio, or prefantant exiſtit 15 . 
inſtead of praſentat”, the Indictment is inſufficient ; (except in ſome ſpecial , 7 
Caſes herein after ſet forth) for no one can fay, | that the bare giving a Latin “1 Sid. i: 
Termination to a Word unknown in that Language, can make it become, . 370. 
Latin; and if the Want of one material Word may be ſupplied, why not the?) 
Want of two, and ſo on? It hath indeed been holden, That a Fault of . 
this Kind, as imaginapit, for imaginatus eft, ave' for ig is amendable on b, 
in an original Writ, which yet is denied by others, if it be in af KN 55 
ſtantial Part. However, it ſeems certain, That ſuch Amendment muſt N 8 N. Ben 4, ; 
depend upon the Statutes of Amendments, which extend & not to cri- pl. 63. 53 
minal Proceedings. Alſo it ſeems, That it is no leſs a Fault to make 4 I0<-34. 
Uſe of a Word which is proper Latin in another Senſe, whether entire: . Cee 
1y different, or of a much larger Extent, than that in which it is uſed, Cro. El. 462. 
as of the Word * collis for colli, ori mala ars for veneficium. Alſo it ſeems 5 2 % 
agreed; That an Abbreviation not juſtified: by legal Uſage, as * Dno with- Vi 4 ; 


out a Daſh, for Domino, R. Re. for Regni Regis; or the Expreſſion of Sect. 86. 


a Number of F. igutes that are not“ x Rama is equally fatal as it would Pult. _ 


i Noy 8 
have been wholly to have omitted what you endeavour in ſuch Manner | Jon. 1 


to expreſs. ' Alſo it hath been » adjudged, That an Inquiſition finding Latch 156. 
that J. S. Seipſum emerſit, Ge. 1 18 inſufficient; becauſe emer go doth not 1 5 Salt 740 


140. 


ſignify to put into, but rife out of the Water. o Alſo it is ſaid, That = Salt. 195. 


an Indictment has been quaſhed for the Words: Pace Regia, inſtead of * 3 
Pace Regis; but it appeats not What was the Nature of the Indibt- 2 Ir. 0. 
ment, nor in what Part of it theſe Words were vſed, and: therefore Ii Mod. 78. 

would ſuppoſe it to have been in ſuch Part of ſome Indictment wherein f cd. 140 
thoſe Expreſſions are ſo material that they cannot be rejected as Surplus B. 1. Ch. 27. 
and immaterial ; for it ſeems to be a ſettled Rule, That nothing which Secte 15. 


may be ſo rejected ſhall 'vitiate an Indictment ; as where the Year of the EEE 


Lord is written in common? Figures, but the Year of the King is wells, Suk fog 


expreſſed, or where an Indictment is ſaid to be taken before J. S. 1 Mod. 78. 
and F. N. 4 duo Juſticiariis, &c. Alſo it ſeems, That the Uſe of . El, 198. 
Word which is not proper Latin, as of the Word contrafacere, for 12 17 5. 5 
counterfeiting, may be made good by Precedents. And there can be no 
Doubt but that Terms of Art, which are neceſſary in all Indictments, as · Dalt. ch. 13 1. 
Felonia, Murdrum, Burglaria, and ſuch like are good, tho” they be not 10 Co. 133. 
good claſſical Latin; for they are of ſuch a complex and peculiar Signi- 
fication. as no proper Latin Word will come up to. Alſo it hath been 

* adjudged, That a literal Tranſlation of a Statute into Latin is ſufficient, , 10 221, 
if intelligible, let it be never ſo unelegant, as where it ſets forth that the 1127 
Defendant ſuper caput . Nrn. did forge, Meaning, That he did it 
of his own Head. | 

Sect. 88, As to the third Particular, viz. What Faults of this Kind ate 2H. l. p. G 
holpen by an Anglicè: It ſeems to be holden generally in ſome Bobks, 169. 
That the Uſe of a Word which is either not Latin at all, or not Latin in 


the Senſe in are! it is uſed, may in many Caſes be holpen by an Anghce, | 
as 
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* Cro.EL.241. as * erefZavertint,, angliq did exe ,"Þ Rete, angle Nets: Pellices, an- 
b Keilw. 100, . : 3 0 2 5 | 1 

Ball. 178, Clice Skins; Ollis crit, anglic braſs Potß. But to this, it may be an- 
ſeems contra - fwered, That as te the three firſt of theſe, Iaſtances, hat is ſaid con- 
N oy; cerning this Matter is only ſpoken. of by the By, and did not come into 
4 Cro. 1489. Judgment; and as to the laſt of them it may be ſaid, That it doth not 
* 1 Lev, 99. concern a criminal Proceeding, but a civil Action, andi that after a Verdict: 
129, _ And if the Purport, of it be, that an Auglirè helps the Uſe of a Word! that 
18 d. g8, 318. gs N 


+ Keb. 779. for a Thing expreſſed by, a, Word that is not Latin, it is no Way helped 


pl. 


+ AY becauſe in ſuch a Caſe there is ſuch a Neeeſſity either to ùſe a feigned one 
Yelv. 68. or none at all. Alſo it hath been adjudged, That where there is a proper 


yl 


132; 133. which in itſelf is crimipal, without any Regard to any particular per- 
Sede. ſonal Default of the Defendant, as the joint? Keeping of a Gaming Houſe, 
2 Rol. * or the 4 unlawful. Hunting and carrying away of a Deer, or Maintenance 
254255. or Extortion, r. The Indiotment of Information may either charge the 
10, Ca: 130-- Defendangs jointly and ſeverally;; as thus: Q, cuſtodiuerunt, & uterg; 
132, 133. e 3 5 | * 

» Dominus torum ciſtodivit; or, quod Aſportuverunt, & eorum uterg ; aſportavit ; or 


Nen verſus may charge them jointly only, without charging them ſeverally, becauſe 


— Re It ſufficiently ;appears from the Conſtruction of Law, That if they joined 


ed Trin, 2 in ſuch Ad, they could but be each of them guilty ; and from hence 
Georgit b | it; follows, That om ſuch Indiament or Information ſome of the Defen- 
3 dants may be aequitted, and others convicted; for: the Law looks on the 
« Pominus-: Charge as ſeveral againſt each, tho' the Words of it pyrport only a joint 


=> . 4. Charge againſt all. But where the Offence indicted dõeth not wholly a- 


judged Mich- riſe from the joint Act of all the Defendants, but from ſuch: Act joined 
3 Georgi 1. with ſome pexſonal and particular Defect or Omiſſion of each Defendant, 
1 without which it would be no Offence ; as the following a joint Trade 
kl. 3z2 without having ſerved a ſeven Vears Apprenticeſhip: required by the Sta- 

Dominus tute, in which Caſe it muſt be the particular Defect of each Trader which 


R ſi . "7 Ws b R 4 8 4 "IP 
Dixon & u · Muſt make him guilty, and one of them may offend againſt the Statute, 
orem.adjudy- and the others not, the Indictment or Information muſt charge them ſe- 
rin. 2 5 TIT RA nr” e 
Dominus Rex verſus Hawkins, adjudged Mich. 3 Geo 1. 1 Doming Regigs vetſut Willianis, adjadged Mich. 10. 
Annæ. Bear and White, 4 Guliel. 3. Cro. Car. 380, 381. 2 Rol. Ab. 707. pl. 45, 48. 708. pl. 52. Contra, 2 Bol. 
Rep. 345. Palmer 367, 368. 7 2 Rol. Ab. 707, pl. 45, 48, 708, pl. 52, Bear & White, 4 Guliel, 3. 2 Rol. 
Ab. 81. pl. 6 5 Mod. 180. 2 H. H. P. C. 174. e | 
2 | | ſeyerally, 


Chap. 2 52 | Of I ndiftment, 241 


verally and not jointly ; for it is abſurd to charge them jointly, becauſe 
the Offence of each Defendant ariſes from a Defect peculiar to himſelf. 
And for the like Reaſon a joint Indictment againſt ſeveral for not * repair- ay rele 
ing the Street before their Houſes hath been quaſhed. But I do not find Wied 241, 


it ſettled in what Caſes ſeveral Offences of ſeveral Perſons may be joined \* * 
in one Indictment ; for in ſome * Books Indictments againſt ſeveral for ſe- Salk. 38 4 


veral Offences, as for a Recuſancy, following a Trade without having ſer- 1 Vent. 302. 


ved an Appreticeſhip, not * repairing the Streets, &c. are mentioned with- ,* 5 "ny 
| . . * hou 


out any Exception on this Account: And it is holden, That one Indict- e 8tyle's Rep. 
ment againſt two Juſtices for not *© inquiring of a Riot, and an Indictment 245: 


— . f * 
againſt two Perſons for ſpeaking of the ſame Words, may be maintained; ah Rep. 


and yet it is 5 agreed, that one Action lies not againit ſeveral for the “ Cro.Jz. 647. 


ſame Words. Alſo in! Relle's Reports an Indictment againſt ſeveral for %% ., 
having Inmates in their Houſes is ſaid to have been quaſhed ; becauſe it was pan. 31. 


but one joint Indictment againſt them all, whereas there ought to have! Bulit. 15. 


been ſeveral Indictments againſt them. Alſo in the ſixth Modern Reports, ; "opt * 


an Indictment againſt ſeveral for the Neglect of a Day of Faſting appointed i 6 Mod. 210. 
by Proclamation, is faid to have been quaſhed for the like Reaſon. And Sui, 623. 


this is certainly the moſt agreeable to the Rule of bringing Actions upon ke Lag 


nal Statutes, wherein ſeveral Offences ſhall not be joined, except it be 2 Lord Raym. 


in Reſpect of ſome one Thing to which all of them have a Relation; as 3575, 
Barnard K. B. 


where ſeveral * join in a Suit in the Admiralty for a Contract on Land, 3zy. 
or in procuring or giving an untrue Verdict, or are privy to one another 2 Seſ. Caſ. 28 


m jn Maintenance of the ſame Cauſe. 2 Stra. 921. 
| 2 Barnard, 


Se. go. As to the ſeventh Point. viz. Whether the Words vi & armis K. B. 80. 


be in any Caſe neceſſary in the Body of an Indictment at Common Law; * 
it is taken for granted in ſume Books That they were neceſſary at Com- e 3 


mon Liw in all Indictments for Offences which amount to an actual Diſtur- 108. 


bance of the Peace, as Reſcouſes and Aſſaults, and ſuch like; yet I doo not 1 wo 


find it agreed, That they were ever neceſſary in ſuch Indictments, wherein Fitz. Decies 
it would ſeem abſurd, to put them in as in, Indictments for ? Conſpira- tantum, 1, 4, 
cies, * Cheats, Slanders, Eſcapes, and ſuch like; or Nuſances committed in de Dy. 
a Man's own Ground. However, there can be no Doubt but that the 159. pl. 39. 
Omiſſion of them in Indictments of this Kind, is made good by the Statute * Brook. 
of 37 H. 8.8. by which it is recited, That in all Indi eee 
37 H. C y W cited, That in ail Indictments of Felony and 26, 52. | 
Treſpaſs, and divers others, it was common to uſe the Words vi & armis, and "Cro. J. 473. 
in divers of them to declare the Manner of the Force and Arms, that is to ſay, if. #5; > 
vi & armis, videlicet, baculis, cultellis, arcubus & ſagittis, or other ſuch like i, =. 
Words ; where in Truth the Parties indifted had no ſuch Weapons at the Time 2 Ler. 281, 
ef the Offence, yet for Lack of ſuch Words the ſaid Indiftments were taken as wr wp 
Void, and had been avoided by Writ of Error or Plea, &c. and thereupon it next Sefton, 
is enacted, That theſe Words vi & armis, videlicet, cum baculis, cultellis, ar- W#** —_ 
cubus & ſagittis, or other ſuch like, ſhall not of Neceſſity be put in any In- 3 
diftment or Inquiſition : Nor ſhall the Parties indicted have any Advantage by * Vet ſee the 


Writ of Error or Plea or otherwiſe, to avoid any ſuch Indict men or Inqui- 4 _ we | 


Iition for the want of theſe or the like Words : But that the ſame Inquiſitions and tar. 1s 5. 

Indid ments, and every of them, lacking the ſaid Words or any of them, 126. 

Hall be adjudged as effefFual to all Intents, Cinſtructions and Purpoſes, as the 1 8 ap 

. ſame Tnquifittons and Indictments having the ſame Words in them, Date. ch. zl. 
Sect. 91. But notwithſtanding this Statute ſeems to be ſo expreſs as to Feph. 200. 

all Indictments, yet it is holden in many Books, That Indictments of _—=” 

Freſpaſs, and ſuch like, are ſtill inſufficient without the Words vi & ar- 2 Lev. 221. 


ms, and many Indictments have accordingly been quaſhed for want of ITY 


1 . : : ; 1 Pulſt. 20;. 
them, where they are not implied in ſome others, as reſcufſif, or manu 1 Lev. 126. 
| | 1 Keb. 101. 


2 K b. 154. Vide Poph. 206. Cro. Ca. 377, 378. * Cro. Jac, 345. 2 Bulſt. 208. 2 H. H. P. C. 117. *B i. 
Ch.e64. Sect. 44, Dalt, ch. 131, 8 A : 


Vox. II. Qqq Forli, 


2 Lev. 221, under theſe Words, or any of them. It is ſaid à indeed in Leuinz's ſecond 


See Raſt. E 
2 Rol. Ab. lowing Part of this Section, by which Indictments, for want of theſe 


Contra. Cro, could on no other Account be ſaid to be againſt the Peace, than as they 
Ca. 584, were Breaches of the Law, as all Nuſances certainly are, And one other 


* Co. Ent, Miſadventure, and one other * of an Indictment of Homicide. in Self- De- 


8 / Indiciment. Book II. 


forty, &c. Hut it ſeems difficult to aſſign any Reaſon for theſe Opinions, 
unleſs it be, That becauſe the enaing Part of the Statute ſays, That the 
Words vi & armis, videlicet, cum baculis, cultellis, &c. are not neceſſary, &c, 
the Meaning was only to take away the Neceſſity of thoſe ſuperfluous Words 
Haculis & cultellis, &c. but not of the Words vi & arms, where they are 
proper and pertinent; but to this it may be anſwered, That the Preamble 
ſeems to complain of the Opinion, that the Words vi & arms whether put 
by themſeves, or uſed with thoſe other Words, were in any Caſe thought 
neceſſary in Indictments; and it is moſt natural fo to explain the enacting 
Part of a Statute as to make it extend to all the Miſchiefs complained of in the 
. Preamble ; beſides, the enacting Part of the Statute is expreſs, That Indict. 
ments without theſe Words vi & armis, videlicet, baculis, cultellis, arcubus & 
ſagittis, or any of them, fall be as effeftual as if they had been compriſed 
in them; and ſurely the Words vi & armis cannot but be comprehended 


Reports, That the Words vi & arms are ſtill neceſſary, becauſe without 
them there can be no Capiatur entered, nor Fine to the King; but this is 
FOE in Effect to contradict the Statute which fays, that an Indictment with- 
472, 473, Out thoſe Words ſhall be as effectual to all Intents, Conſtructions and Pur- 
Vide Cro. Ja. poſes, as an Indictment with them. Beſides will any one ſay, That there 
345". 208, Can be no Capiatur, nor Fine to the King upon Indictments of Cheats, Con- 
Dalt. ch. 134. ſpiracies and ſuch like ? Wherein yet it ſeems to be agreed, that thoſe 
Lamb. B. 4. Words are not neceſſary. And agreeably hereto, the Court of King's 
* 5. f. 592. Bench has * often refuſed to quaſh Indictments of Treſpaſs for want of 
. 490. thoſe Words. However, it is certainly ſafe and adviſeable to make Uſe 
@l: 45- of them where they are proper and pertinent, if it be to no other Purpoſe 
pl. 43. than to aggravate the Offence, BN 5 : 
2 Bulſt, 258. Sec. 92. As to tae eighth Point, viz. Whether it be neceſſary in the 
15 H. F. C. Body of an Indictment at Common Law to lay the Offence contra pacem ; 
See the Caſes inaſmuch as all Offences whatſoever which are ſubject to a publick Proſe- 
cited in the cution ſeem in general to be ſo, as they are breaches of the Law, and in 
DO. that Reſpe& tend to the Diſturbance of the quiet and peaceable Govern- 
Section, and ment of the King over his People; it ſeems to be a good general Rule, 
'Cro, El. 186. That no Indictment or Information, for an Offence, Capital or not Ca- 
423 126. Pital, againſt the Common Law or Statute, can be good, except it expreſſy 
Co. Ent. 360. ſuppoſe ſuch Offence to have been done againſt the Peace of the King 
15 14,15: or Kings, in whoſe Reign or Reigns it was committed. And accordingly 
Co. Ent, I find, that every Precedent of an Indictment in Coke's Entries whether 
351 pl. 1. for © Treaſon, or * Felony, or * inferior Offences, expreſly lays the Offence 
= rg »8. againſt the Peace of the King, except only in four Inſt. nces whereof 
356. pl. 9. the one is of an Indictment for a5 Nuſance for not repairing. the High- 
358. Pl. 11. way, which if it may be maintained, ſeems to depend chiefly on this Rea- 
5 5 . fon, That the Offence is of ſuch a Nature, that a Man may be as well 
352, 353, guilty of it in his own Ground as in that of another; and therefore it hath 
42 1 '7: been * holden, That it needs not be laid againſt the Peace, becauſe the Lay- 
* Co. Eat. ing it in ſuch Manner may ſeem to imply ſomewhat, of Force, or Treſpals 
358, pl. 10. againſt the Perſon or Poſſeſſion of another; but it ſeems difficult to recon- 
e vat. cile this Opinion with thoſe many Reſolutions taken Notice of in the fol- 


7 : A. 6 Words, contra pacem, have been adjudged inſufficient, where the Offences 
3.5 


4 —— of the ſaid Inſtances in Coke's Entries is, of an Indictment of Homicide by 


254. Pl. F. 1 fence; 
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fence; but theſe Precedents if they may be maintained, ſeem to depend 
chiefly on this Reaſon, That ſuch Offcnces are ſuppoſed to be owing rather 
to the Misfortune than Fault of the Party. And the * fourth of the ſaid In- 2 * 
ſtances, is of an Indictment of Perjury on the Statute, which concludes 7» 0 Bo ihe 
Contemptum Regine, &c. & contra formam Statuti, without addin g contra 203 
pacem. But Raſtal's Precedents, both of Indictments of Felony, and of 82 * 
£ . ; , 82.pl. 5, 
inferior Offences do as often omit the Words contra pacem, as make uſe of Cro. Jac. 
them. However, certainly the much greater Number of Precedents ex- pl: 101 Ab. 
prefly conclude contra pacem, and the Authority of theſe is muck ſtrength- 82, 2 TY 
ened by thoſe many Caſes in the Reports, wherein Indictments and Infor- Mod. 78. 
mations appear to have been quaſhed for want of the Words contra pacem ; ß cb. 79% 
as Inditments and Informations for © Barratry, *F orgery, © Retaining a Ser- | £ cot. 
vant without a Teſtimonial from his laſt Maſter, following a Trade with- P. 58: 848. 
out having ſerved an Apprenticeſhip, * erecting a Cottage, “ Aſſault and 5 Nod 128 
Battery, Sc. But it ſeems clear from all the Precedents, that neither an? Keb. 474. 


Information qui tam, on a penal Statute, nor an Information by the King 1 + 


3 . b 2 Keb. 36. 
for an * Intruſien, or other Wrong of a Civil Nature done to his Lands, pl. 12. 
Goods or Revenues, need the Words contra pacem. Vide 2 Keb. 


Sec. 93. If the Offence indicted be expreſly laid partly in the Reign Ax Wag 9 
. . | x etv, 66. 

of one King, and partly in the Reign of another, as where F. S. is in- Raſt. Ent, 
dicted for having erected a Wear in the Time of Queen Elizabetb, and 499: Pl. 2. 

| h "Hs ; , g Keb. 360. 
continued it in the Time of King James, and thereupon the Indictors con- pl. 0. 
clude, That ſo the Wear was erected and continued contra pacem Regis, Cc. Co. Ent. from 
without adding contra pacem nuper Reginæ, the Indictment is ® inſufficient, 3% ©2377: 
becauſe it appears, that the Commencement of the Wrong, which is as {Rat Fat. 
much indicted as the Continuance, was in the Reign of Queen Elizabeth, 42. pl. 4. 
and conſequently, if a Crime, muſt have been againſt the Peace mac ge 
and conſequently, 1 -rime, mu ve been againſt the Peace of her 352 to 390. 
Reign. But if the Indictors had concluded only, That J. S. ſo continued | Raſt. Ear. 
the Wear contra pacem Domini Regis, &c, and had laid the Erection of it 4, Pl. 3. 

bane et rage 3 5 Co. Ent. 390: 
by way of Recital or Inducement only, it is“ ſaid, that the Indictment pl. 16. 

had been good, becauſe it ſhould be taken as an Indictment for the Con- *® Yelv. 66. 
tinuance only. TY 4 H. 6. 
Sect. 94. As to the ninth Point, vig. Whether it be neceſſary in 2H. H. v. c. 

the Body of an Indictmant at Common Law, to lay the Offence contra co- 158, 189. 
ronam & dignitatem Regis; it is obſervable, that all the Precedents of in- So. 155 5 
dictments in Coke's Entries, cited in the ninety- fourth Section, which lay 4 H 6. 4. 
the Offence contra pacem, lay it alſo, contra coronam & dignitatem, &. Ul. 7: . . 
IP l $ 15 a | Fitz Brief, 25. 
Yet not one of * Raſtal's Precedents doth fo; neither do ] find any one o See Ratt. 
Caſe wherein an Indictment againſt which no other Exception could be Ent. 253. 
taken, has been adjudged * inſufficient for the want of theſe Words. But 14 N 
on the contrary I find it expreſly reſolved in 1 Holbrook's Caſe, That an In- Aleyn 49, 50. 


Adictment of a Riot is good without them. [77] 2 Ro, Ab. 


Seck. 95. As to the tenth Point, vis. Whether it be neceſſary in the f 8 


Body of an Indictment at Common Law, to lay the Offence in contemp- 353, 363: pl. 
tum Regis; it is ſo laid in ſome Indictments of inferior Crimes in * Coke and 19. 

E : 5 8 5 | 47 Raſt. Ent. 23. 
Raſtal, and in others not. Allo it is ſo laid, with the Addition of the pi. 9. 
Clauſe contra leges ſuas, in every Information of Intruſion upon the King's Vo. Ent. 362. 
Lands in © Coke and u Raſtal, and alſo in an Information in * C for a . 
Trover and Converſion of the King's Goods. But in 7? two Informations pl. 6, 7, 15; 


for Mines claimed by the King, which are the only Precedents I find of I» Ent. $7.2. 
f 10. | 
8 | | | | 376. pl. 11. 
379. Pl. 12. 381. pl. 1 3. 385. pl, I +. 387. pl. 15. Y Co. 16. b. 26. b. * Raſt, Ent, 41 2. pl. 4.» x Co. Ent. 
90. pl. 16. 7 Raſt. Ent, 410. pl. 3. Plow, Com, 3 tc. — _—_ 


this 
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TRY Injury is laid only ad dammum Regis, without either 
e n 1 ret of hen Þ any Indictment 
L Nt reg or Felony, nor in any Information ui tam in Coke or Raſtal 3 
; d b oh it ſeems to be admitted in the Year Book ofa 4 H. 6. that in an 
a 4 II. 6. 4. 2 5 1 it is neceſſary to conclude, 7 contemptum Domini Regis, 
Fa Brief, 25. vet in Lutwyct's Entries it is oftner omitted than uſed, and no Exception 
erer 13, 7 to have been taken for the Omiſſion. 3 
1 "LIE 6. As to the eleventh Point, viz. Whether it be neceſſary in an 
185 187. 44 Wy t t Common Law to lay the Offence 10licitè; I cannot find this 
«See 1 Keb. ING gore” 1 one of Coke's or Raſtal's Precedents of Indictments; nei- 
) * Authority, that it is ir any Caſe ne- 
2 Keb. 715. ther do I find any clear and expreſs © A Y, 1e 
pl. 99. ſſary in an Indictment at Common Law; but on the contrary I find it 
d 2 Rol. Ab. Ce 3 5 adjudged, That it is not neceſſary in an Indictment of a Riot, 
E. en, h IT itſelf contained in the Indictment ſo plainly appears to 
elk 51, 2. Econo 7 But where a Satute uſes the Word unlawfully in the De- 
6 Mod. 268, be unlawful. Bu 5 ; an Indictment grounded on it 
&c. ſcription of an Offence, it is e that a 38 gt 
Vide ſupra 1/lititè | ther tantamount, | 2 
Ch 23.5, ar + eng 2 * 1 Point, viz. Whether a Defect in any of 
Wy + 97: endable; I take it to be * ſettled, 
1 Sid. 66. the Particulars abovementioned be am ; e 
1 . That no criminal Proſecution is within the Benefit of any of the Statutes 
* 88 f Amendments; from whence it follows that no Amendment can be ad- 
2 Keb. 558. l itted in an ſuch Proſecution, but ſuch only as is allowed by the Com- 
Pee, m. Law 2 agreeably hereto I find it laid down as a Principle in 
ft oy tony Books that the Body of an Indictment removed into the King's 
Vide x Kev. Bench from any inferior Court whatſoever, except only thoſe of London 
06 HS in no Caſe be amended ; but it is ® ſaid, That the Body of an Indict- 
1 55 147. man t from London may be amended, becauſe by the City-Charter a Tenor 
p L 15. of th Record only can be removed from thence. “ And it ſeems, That 
Cont. b 5 Courſe of the King's Bench, a Rule may be made on any Coroner 
*1 Keb. 257 t : end even the Body of his Inqueſt by his Notes in a mere Matter of 
1 F. — But I do not find it any where holden, That this can be done after 
3 it is filed by which it becomes a Record of the Court; and then the ſame 
TH 571. Objection ſeems to lie againſt the Amendment of it, as of an Indictment. 


Vide Hob. But it ſeems to be | agreed, That the Caption of the Indictment from any 


| he Clerk of the Aſſiſes or of the 
135. Place may upon Motion be amended by t Shs | a 5 
425 * * Peace, ſo as to* make it agree with the original Record at any Time du 


. ; ich it came in, but not in a ſubſequent 
. 16, he ſame Term in which it came in, f f 5 gk 
1 Sand. 249 . holden, That the Caption of an Inquiſition 
1 Sid 175. Paige be amended at any Time after filed, any more than the Body ; 
22 656. the Reaſon whereof perhaps may be this, that the Caption being Part 
pl.36. . of, and drawn at the ſame Time with the Inquiſition, greater ExaQneſs : 
e UN TER d in it than in that of an Indictment, which is left as a Thing o 
* Cro. Jac. required in ide Court Wien Orca thall 
270, 277- Courſe to be drawn up by the Clerk of the ourt, 6 
en require. Alſo by the Opinion of two Judges againſt that of two, the 
4 77 & tinuances in the Record of an Attainder of Felony can- 
1 1 Sid. 155 Want of Continua : MM \ ecially 
Pl.5- not be amended by the Certificate of the Clerk of the Aſſiſes, eſp l 
* if the King ſignify his Pleaſure, that he doth not deſire any Amend- 
117 ̃ 2 Day, that no ohh A 
18d. 175. amendable in any criminal Proſecution, * without Conſent. But it bak 
5 li. 7. 25. been ? adjudged, That a meer Miſpriſion in the Joining of an Iſſue in a | 


pl. 3. minal Proſecution, as where the Word fmiliter, &c. is omitted, may te 
10 Ed. 4. 15. | | | | 


| 6 Mod Iment, 17, 2. Fitz. 
21 n Salk 6 Mod. 268. Bro. Amendment, 10, 17, 66, 92. 
A. o. alk. 51, 52. —.— 1 15 
— 1 a 40k. . de proceſs, 47. © 21 H. 5. 40. pl. 65. Fitz. Amendment, 7 
Co. Jac. 502, 529, 530. 2 Rol. Rep. 59. 


R 


amended 
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2 Ce—s p — > 
—̃ — 
— — acai 
wr — - 


= 


Chap. 25. / Indifiment 445 


amended at any Time. Alſo it hath been * adjudged, That the Direction Keb. goo. 
of a Venire Vicecomitibus of ſuch. a Place, which is returned by J. S. Pl. 7 2 
vicecomite, may be amended on the Oath of J. S. that there is but one 7 8d * 
Sheriff of the Place, which is himſelf. Alſo it is every Day's Practice to Vide 8 Co. 
amend b criminal Informations, and the Pleadings thereon by Rule of png XY 
Court, while all is in Paper. And e Quere if the Record may not be ſo * 1 Salk. 47, 
amended by the Paper-Book at any Time before Judgment ? Pl. 1. 
Sec. 98. It ſeems to have been anciently the common Practice where of. a, "ai 
an Indictment appeared to be fufficient, either for its Uncertainty, or the Salk. 50. pl. 
Want of proper legal Words, not to put the Defendant to anſwer it; vige Keb 
but if it were found in the ſame County in which the Court fat, to award 452. pl. 45. 
Procels againſt the Grand Jury, to come into Court and * amend it. And bar # Ca. 144 
it ſeems to be the Common Practice at © this Day, while the Grand Jury a Los. ding 
who found a Bill, is before the Court to amend it by their Conſent in a 4 22 Aff. pl. 
Matter of Form, as the Name or Addition of the Party, Sc. 2 Ed ' 
See. 99. And now am in the ſecond Place to ſhew what ought to be pl. 3. 85 
the Form of the Body of an Indictment upon a Statute; for the better Un-“ H. 5. 8. pl. 
derſtanding whereof, having premiſed, that the ſame Rules which have 8. pc , 
been already laid down concerning Indictments at Common Law, are ge- Letter 5580 
nerally applicable to Indictments on Statutes, I ſhall in this Place conſider nen. N 


ſuch Matters only as more peculiarly belong to the Form of the Body of vide 25 E. 3. 


an Indictment upon a Statute, under the following Particulars: "I pl 36. 
: | ro. Indict- 


1. Whether it be neceſſary that ſuch Indictment recite the Statute * Keljoge 37: 
whereon it is grounded, i | 

2. What Miſ-recitals of ſuch. Statutes are fatal. | 

3. How far it is neceſſary to bring the Offence indicted within the 

very Wards of the Statute, | 

4. Whether an Indictment grounded on a Statute, which will not 

maintain it, may be made good, as an Indictment at Common Law. 

5. How far it is neceſſary to conclude contra formam Statuti. 


Sec. 100. As to the firſt Particular, viz. Whether it be neceſſary that 
| ſuch Indictment recite the Statute whereon it is grounded; I take it to be foH. 5. 17.18 
n there is no Neceſſity in any Indictment or Information on a Fitz. Action 
8 publick Statute, to recite ſuch Statute, whether the Offence be ſuch only * 
becauſe prohibited, or be an Evil in its own Nature, and whether it be pro- 2 Rol. Ab. 79. 
hibited by more than one Statute, or by one only; for the Judges are bound 4 Fg 
ex officio to take Notice of all publick Statutes, “ and where there are 1, 79, . 

more than one by which an Indictment or Information may be maintained, 1 H. 6. 1. 
"vi 


they: will go upon that which is moſt for the King's Advantage. et RR. 
As to the ſecond Particular, What Miſ-recitals of ſuch Statutes are fatal, wag bf 246. 
J ſhall endeavour to ſhew : IS 14 19 pl. 1. 
1. Whether all Miſ-recitals of the ſubſtantial Part of the Statute are pl. 19. 
n 346. pl. 19. 


Action 
Stat. 4 


2. What Miſ-recitals of the Place or Time at which the Parliament 4 le 


was holden. . Farliam. 15. 
3. . Whether a Miſ-recital of the Title of a Statute, nnd 
: | 4. What other Miſ-recitals are fatal. : 4 Ed, 3. 10. | 


| C | Pl. 7» 
oc 159. pl. 37. Bro. Parliament, 75, Bro, Champesty, 1. Show. 337. F. N. B. 55. ſeem contrary. Quatre 
6 1 N 141. Moor 468. pl. 669. Moor 699. pl. 972. 4 Co. $3 76, Bro, Ls 5. Bro, Parliament, 
I 5 fl. H. H. P. C. 17, 192. Dyer 155. pl. 19. Dyer 346. pl. 9. 5 H. 7. 17. b. 6 Mod. 140. Vide Cro. 
I 7. 12. . 


a Vor, II. £ Rr r | See. 101. 
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Se. 101, As to the firſt of theſe Particulars, it ſeems to be ſettled, 
That notwithſtanding there be no Neceſſity to recite a publick Statute ; yet 
Pl. Com. 79. if the Proſecutor take upon him to do it, * and materially vary from a 
G3 2 55 4 ſubſtantial Part of the Purview. of the Statute, and conclude contra for- 
= pl. * mam Statuti prædicti, he vitiates the Indictment, [7 8] becauſe: it judi- 
Palm. 565. cially appears to the Court, that there is no ſuch Foundation for the Pro- 
- 2M ſecution, as that whereon it is expreſly grounded; as where in an Indict- 
next Sections. ment with ſuch a Concluſion; on the Statutes which prohibit Entries with 
1 Ro. Rep. 50. ſtrong Hand, the Word Ji is put for manu forti; or where the Word 
= 35 nuncia is put for mendacia in ſuch an Indictment on the Statutes againſt the 
2 H. H. p. C. Tellers of Lies of great Men; * or where the Verb in a Statute which ex- 
17 preſſes the Principal Act wherein the Offence conſiſts, is expreſſed in ſuch an 
b Cro. EI 93. Indictment on ſuch a Statute by a Word which Is neither claſſical nor 
pl.2. legal Latin; or where a Statute in deſcribing the Courts wherein it pro- 
12 LE hibits Perſons to bring Actions in other Names without their Privity, calls 
13, them Courts wherein Pleas are holden in Actions perſonal, Sc. and you in 
178 3 35 reciting it in ſuch an Indictment call them Courts wherein Pleas are holden. 
' „ein any: Actions. VVV N 5 | 8 
b My $2. 102. Yet it ſeems that the following. Miſ-recitals of the ſubſtantial 
7000. $36. Part of the Purview of a Statute in any Indictment are not fatal; as the 
see the 108ch Omiſſion of a ſynonymous Word, having no other Meaning than what is 
Section. fully expreſſed in- the Words which are recited; or the Joining of Words 
which are either wholly ſynonymous, or much of the ſame Senſe, as ſig- 
* 2 Bullt, 4), pifying ſuch Things as generally include one another, (as * the Words mali- 
49,50,51, 52, £1050, & contemptuose, Sc.) with a Copulative, where the Statute uſes a Diſ- 
$3: junctive, or the Uſing the ſingular Number for the Flural,;or the Plural for 
522, 523, the Singular, where the Senſe is the ſame ; as where in * reciting a Statute 
; 2 Bulſt, 47, ſpeaking of Suits in any Courts, you Uſe the Words in aliqua Curia; or 


* where in reciting the Statute againſt diſturbing Perſons in their open Preach- 


s 4 Co. I 3. . : C54 . . . 3 
1 Sid. 356. ing, you uſe the Words in apertis predicationibus, | 


* 


! Bro. Parlia- Sec. 103. Alſo it & ſeems that no Advantage can be taken of a Vari- 
mon, * . ance from any Part of a private Statute, without ſhewing it to the Court in 
pl. 12. 4 proper Manner, becauſe otherwiſe ſuch a Statute ſhall be taken to be as it 
M Plow. Com. is recited. 5 a 


N Secd. 104. As to the ſecond of the Particulars above mentioned, viz. 
323 What Miſcrecitals of the Place or Time at which the Parliament was 
3 Keb. 468. polden, are fatal; l it ſeems. to be generally agreed, That a Miſ-recital 


© 5 50, of the Place or Day at which the Parliament was holden, vitiates an In- 


Hob. 310. dictment. ® As if a Parliament was firſt holden on the twenty-eighth of 


Gro. I. 255. April in the thirty-ſecond Year of Henry VIII. and afterwards holden 


pl. 4. But by Prorogation on the twelfth of April the next Year, and a Statute then 


this is made a made, be recited: as made at a Parliament holden on the twenty-eighth of 


44 April in the thirty-ſecond Year of Henry VIII. Or if a Parliament be 


2 Bulſt. 53. ſummoned to meet on the twenty-third of January in ſuch a Year, and 


7 80 4 before the Meeting be prorogued to the twenty-fitth, and then holden, 
Hetly 129. and a Statute made by ſuch Parliament be ® recited as made in a Parlia- 
ee . ment holden on the twenty-third; or if a Parliament firſt holden in one 
1 4 Vear be continued by Prorogation to another, and then fit again, and a 
4 Inſt. 27- Statute made at ſuch Seſſions be * recited as made in a Parliament 
Bn | Brown holden or begun at ſuch ſecond Year, (which is all. one,) inſtead of ſaying 
Yelv. 127. that it was made at a Seſſions of Parliament then holden, and the Indict- 


Dyer 95. pl. ment conclude contra formam Statuti pradifi, the Variances in Strictneſs 
323 7. ö. are fatal; for the Court will not make any Caſe better than the Record 
Skin. 110, has made it; and therefore where that expreſly grounds it on the _ 
111. . FN #3 0 
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of a ſuppoſed Parliament, where there was no ſuch AR, the Court will 

not find one out to make it good, Alſo it hath been 2 adjudged, That . Moore 202. 
a Repugnancy in ſetting forth the Time when a Parliament was holden, Pl. 452- 

is fatal, as if a Statute be recited as made on ſuch a Day, in the fiſt 

and ſecond Years of ſuch a King, for it is impoſſible that one and the ſame 

Day ſhould be in two Years, Alſo it is holden in Þ Croke's Reports, That, Cb. x1 . 
an Indictment was diſcharged for not ſhewing in what County a Par- pl. 21. iowa 
liament was holden ; but nd Reaſon is given for this Opinion, © and it © Dyer 203. 
hath been adjudged, That the Total Omiſſion of the Day when the Par-!" 7+ 
liament was holden, is no Fault in the Recital of a Statute. Alfo it 

ſeems to be“ agreed, That a Miſtake in ſuppoſing a Statute to have Yely. 127. 
been made at a Parliament holden in ſuch a Year, when in Truth it Brownl. 100. 
was then holden by Prorogation, may be helped by the conſtant Courſe of of _ on 
Precedents upon ſuch Statute, Alſo it ſeems to be agreed, That not Dyer 171. 
only a Miſ-recital of the Day whereon the Parliament was holden, but cs, 3 
even a Miſ-recital of the Pur view of a Statute may be ſalved by a general oa 2055 
Concluſion contra formam Statuti, without adding predifi, Sc. But Palm. 565. 
J do not find it ſettled, Whether a Fault of this Kind can be help'd by N "MY 
the Defendant's Admittance, that there is ſuch a Statute as is {ſuppoſed ; 3 Keb. 647, 
and it will be difficult to maintain that the Party's Admittance of what the 548. 


5 Lutw. 140. 
Court judicially knows to be contrary to the Truth, can make good any Lafftmed | 
Indictment, 8 


Sech. 10 5. As to the third of the Particulars above-mentioned, 0-9 og 


Whether the Miſ-recital of the Title of a Statute be fatal; it is s ſaid tos Hardrefs - 
have been holden by Sir Matthew Hale, That the Miſ-recital of the enti- 324+ 
tling of an Act will not vitiate a Replication, becauſe it is not Matter of 
Subſtance ; and a Judgment is“ ſaid to have been lately given in the Court» 6 Mod. 62: 
of Common Pleas agreeable to this Opinion; but the contrary is * ſaid to! 6 Mod. 62. 
| have been fince adjudged in the Court of King's Bench. | 

Se. 106. As to the fourth of the Particulars-above-mentioned, viz. 
What other Miſ- recitals of a Statute are fatal; * it is ſaid to have been often & 2 Rol. Abr. 
adjudged, That a Variance in reciting a Statute to commence after the Ma- 465. Letter B. 
king, where the Statute is expreſs, that it ſhall commence after the End of 
the Seſſions, is fatal. But I take it to be a ſettled Rule, That a Variance no 
Way altering the Senſe of the Statute does no Hurt; as where in the Re-1, vent 172. 


cital of an Oath preſcribed by Statute, the Words Sea of Rome are put for skin. 11, 52. 


See of Rome: and 1 do declare in Conſcience, inſtead of J do declare in 
my Conſcience, Alſo it ſeems to be * agreed, That a Variance from an im- Cro.El.186- 
material Part of a Statute does no Hurt, and therefore that where a Sta 1 . 
tute contains ſeveral Branches relating to ſeveral diſtinct Matters, an Omiſſion Palm. 465. 
of ſuch Branches as no way relate to the Offence indicted does no Hurt, 7 2 135. 
becauſe they are nothing to the preſent Purpoſe. Alſo it hath been ad-, jon 144. 
judged, That every Miſ-recital even of ſuch Branch is not fatal; as if it vary n Plowd.Com: 
only in ſuch a Part of the Deſcription of the Offence, as is put in only by 95» 195: 2. 
Way of Flouriſh, and ex abundanti, and makes no neceſſary Ingredient p. 7. 

in the Offence prohibited, nor needs any Proof; as if in a Proſecution on Hob. 226. 
the Statute of 12 R. 2. the“ Recital be that none ſhall deviſe, ſpeak, 3 Sc s- 
or tell any falſe News, Lies, or other ſuch falſe Things, &c. unde diſ- 135, 136. 
cordia aut aliqua lis ( Anglice Debates) inter magnates, vel inter magnates 7 3 
& communitatem dicti Regni oriri poſſint; where the Words of the Sta- * — 
tute are, That none ſhall deviſe, ſpeak, or tell any falſe News, Lies, or 

other ſuch falſe Things, &c. whereof Diſcord or any Slander might riſe 
within the ſaid Realm; for the fiiſt Words, vis. That none ſhall deviſe, 
&c. any falſe News, Lies, or other ſuch falſe Things, &c. are boy 
material. 


Dyer 103. 
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'material, Indeed, as this Cafe is reported by Croke, there & a Miſ. recital 
even in this Part, for inſtead of other falſe Things, the Recital is ſaid to 
mention other Things generally, omitting the Word falſe ; but I ſuppoſe 


that this is a Miſtake of the Printer, and that there is no ſuch Variance 
in the Record of the Caſe, becauſe no Exception is reported to have been 


_— : : 
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taken to it. 5 „ 
Se?. 107. But if a Miſ-recital of ſuch a Part of the Purview of a Sta- 


tute be not fatal, it ſeems 2 fortiori to follow, That a Miſ-recital of 
the Preamble is not material, where the ſubſtantial Part of the Purview 
is well recited, And upon this Reaſon chiefly, as I ſuppoſe, it hath 
oa been adjudged, That if in an Action on the ® Statute of Hue and Cry 
661, 662. for a Robbery, the Declaration recite the Preamble to ſpeak of the Burn- 
300 51. ing of Houſes, where the Statute mentions Arſons generally, without 
3 +» any particular Mention of the Arſon of Houſes; or in an Action for the 
3 Keb. 647. Slander of an Earl, on 2 R. 2. 5. if the Declaration in reciting the Pre- 
; Feb. 661. amble mention only what relates to Earls, Sc. and omit the Clauſe 
8662. concerning the other great Officers, yet the Plaintiff may have Judg- 
Vide Cro. ment eſpecially after Verdict. And theſe Reſolutions ſeem to weaken the 
bg #1994 Authority of Parker's Caſe reported by © Hutton, wherein is was ſaid 
57- to have been holden by three Judges againſt the Opinion of Hobart, that 
= * * 64, the Putting of the Word indicari for indictari in the Recital of the Pre- 
2 Jon. 50,51. amble of the ſaid.Statute of Hue and Cry, in a Writ grounded thereupon, 
| is fatal. | 
Seck. 108. If an Indictment on 8 H. 6. in reciting that Part of the Sta- 
tute which declares in what Actions the Party grieved ſhall recover his Da- 
a Cro. El 186. mages, after having mentioned Recoveries by Verdict, omit the Words or 
pl.10. © in any other Manner; or uſe the Words Afiſm nove difſerfine for Afſiſam 
x _ El. 93. naue difſerfine ; * or recite the Statute, as giving the Fine on a Recovery 
Fr But. 218. by Action dicto domino Regi, where there is nothing to make good the 
5 Cro. El. 307. Word dio, * or recite the Statute relating to the Bringing an Action to 
13 Cate be, if the Party after ſuch Entry make any Fee nent, &c. where the 
Cro. El. 697, Words are, if after ſuch Entry any Feeffment be made, or“ recite it to be, 
Foros El. os if any Perſon be put out and diſſeiſed in the Conjunctive, where the 
pl. — Words of the Statute are, if any Perſon be put out or difſeiſed in the 
Cro. El. 697. Disjunctive, the Variances have been adjudged fatal. Vet it hath been 
| Get 5 holden, That the laſt of theſe is an immaterial Variance, becauſe tho' the 
pl. 10. Words above-mentioned be disjunctive in the Statute, they have always 
been expounded in the Copulative, Alſo it may be queſtioned how far 
the reſt of theſe Authorities may be Law at this Day, ſince of“ late the 
Court has not been ſo ſtrict in Recitals as formerly; and if an Indictment 
fully recite a Statute ſo far as it concerns Indictments, a Miſpriſion in what 
| concerns other Matters ſeems to be much helped by the Authorities of 
the Caſes above cited. CS ay ache a 8 
120 H. 6. 31, Se. 109. It hath been ! adjudged, That a total Omiſſion of the Clauſe 
| 128 of a Statute which ordains what the Party fhall forfeit, does no Hurt, 
ken in the A- Yet if the Statute be wholly miſ-recited in ſuch Clauſe, as if the Words 
3 = admitteret or forisfuceret be uſed in ſuch Clauſe for amitteret and "wi hp | 
his: NS: ret, the Exception for the Variance ſeems to have greater Weight, Vet if 
erty, 1. the Word miſ-recited be ſynonymous with the other which is rightly re- 
dz cited, and the * whole Purport of both as fully expreſſed in one Word, 
Dyer 160. Which is properly recited, as if both had been uſed, as it certainly is in the 
pl. 49. © Caſe above-cited, wherein the Word: forrsfaceret is rightly recited, and the 
Fog” * Word admitteret miſ-recited it may perhaps be queſtioned whether ſuch an 
1,2 cro. Exception would be fatal at this Day, eſpecially conſidering that it is — a 
ac, 302. | | 2 p art 


1 


Ez Keb. 662, 
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Part of the Statute which might as well have been omitted in the Re- 
cital; and there is no Variance but from a Word wholly nugatory and 
ſuperfluous, and the Senſe would be compleate by the rejecting the Word 
miſtalen, as Surplus and inſenſible. But if in the Miſ-recital of ſuch a * 4 Co. 12. b. 
Clauſe, there be ſuch a Variance as carries with it a plain material Re- » Taped Seck. 

ugnancy to the Intent of the Statute, a as where the Words, 4ohccver 62. 63. 

ſhall do the ſame, ſhall incur the Pain, &c. are thus recited, «whoever ſhall do _ El. 535. 
the' contrary, ſhall incur the Pain, &c. I do not well ſee how any Thing See che Books 
can be ſaid to make jt good ; for it is a general Rule, that * Repugnancies ited to the 

in Indictments are fatal, and the Proſecutor himſelf declares, That not thoſe — 


who do the Thing indicted, but thoſe who do it not, are within the Pe- roy Ts 
nalty of the Statute. | pl. 2 ſeems 
Sect. 110. As to the third Particular, v;z. How far it is neceſſary to 3 
bring the Offence indicted within the very Words of the Statute; I take pl. 25. 
it for a general Rule, that © unleſs the Statute be recited, neither the 3: = E C. 
Words contra formam Statuti, nor any Periphraſis, Intendment or Con- :Ro Aa 
clufion will make good an Indictment, which does not bring the Fact 263. 
prohibited or commanded, in the doing or not doing whereof the Offence » I 4 
conſiſts, within all the material Words of the Statute. And upon this *Cro. El. 147. 
Ground it hath been reſolved, that an Indictment of Rape finding that Pl + 
the Defendant ſuch a Day and Place, &c. A. B. felonic? cepit, & eam ad- Ts Arrow 
tunc & ibidem carnaliter cognovit, &c. contra voluntatem ſuam, &c. is not 2 Leon 211, 
' ſufficient without the Word Rapuit; becauſe that is the Word uſed by * 
the Statute which makes the Offence Felony. Alſo it hath been s ad- ment, 7. 
judged, That Indictments for Perjury on 5 El. 9. omitting the Words Vide ſupra ch. 
voluntaris & corrupte, in ſetting forth the Swearing ; and Indictments for: 3 L663 
ſtriking in a Church on 5 & 6 Ed. 6. 4. * omitting the Words zo the In- pl. 11. 
tent to firike, &c. and Indictments for aiding the Procurers of the Pope's _ 4 _ 
Bulls on 13 El. 4. omitting the Words To the Intent to ſet forth, &c. the Leon. 211. 
uſurped Power, &c. and Indictments for Foreſtalling on 5 & 6 Ed. 6. 14. Vide Coke's 
ſetting forth, That the Defendant bought certain Goods of J. S. which * 367. 
he was about to ſell at ſuch a Market; but * not expreſly alledging, & Cio. El. 23 1. 
that ſuch Goods were then coming to ſuch Market to be fold, and! Indict- 8 
ments for ingroſſing on the ſame Statute, ſetting forth, that the Defendant Ney. 171. 
bought ſo much Corn, Cc. without alledging, that he ingroſſed, &c. by buy- | Dy. 363. pl. 
ing, &c. and ® Indictments for Treaſon in Compaſling the King's Death, = Rat. Rep, 
on 25 E. 3. having neither the Word Compaſs nor Imagine, &c. cannot be 12 
taken as Indictments on ſuch Statutes. And the like hath been adjudged See Book 1. 
in many other Caſes. 7 | = = 
Seck. 111, Neither doth it ſeem to be always ſufficient to purſue the 12 Leon. 39, 
very Words of the Statute, unleſs by ſo doing you fully, directly and 8 2. f. 
expreſly alledge the Fact, in the doing or not doing whereof the Offence seg 15 20. 
cConſiſts, without any the leaſt Uncertainty or Ambiguity ; for it hath = Kelying 8. 
| been * adjudged, that an Indictment for Perjury on 5 El. . ſetting forth, 3 17. 
That the Defendant facto per ſe ſacro evangelio falſo depoſuit, &c. is not «1; co. 58.4. 
good without directly ſhewing that he was ſworn, Alſo it hath been o—_ 346. 
* adjudged, that an Information on the 18 H. 6, 17. for not abating ſo much IN. Re —_ 
of the Price of Wine ſold, as the Veſſels wanted of the Statute-Meaſure, 263. : 


is inſufficient if it do not expreſly ſhew how much they wanted. Alſo 8 2 * 


30. 


hewing in particular how much, = El. 105 
„ 7 | * _— SeeqEd. 4.26. 
St | + =» os | Sect. 112, 2 2 Leon 38. 
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ect. 112 As to the Deſcription of the Perſon of the Defendant, in 
order to bring him within the Purview of a Statute, which extends 
only to ſuch Kind of Perſons as are ſpecially mentioned in it; it is a good 
n general Rule, that every Indictment muſt bring the Defendant within 
Ch. 10. Set“. 2. all the Deſcriptions mentioned in the Body of the Act, except they are 
2 Leon. 5. ſuch as carry with them the bare denial of a Matter, the Affirmation 
N _ whereof is a proper and natural Plea for the Defendant , as where it is 
: enacted, That all Perſons having no reaſonable Excuſe. to be abſent, ſhall 
go to their Pariſh-Church, &c. in which Caſe it is ſaid, that it is not 
. neceſſary to ſhew, that the Defendant had no reaſonable Excuſe, for this 
b Moor 606. will come moſt properly in Queſtion from the Plea of the Defendant. 
1 5 Alſo it ſeems that there is no Need in deſcribing the Defendant to ſet 
. the Place where the Thing happened, which brought him within 
2 Lev. 229. the Deſcription, as hath been more fully ſhewn in the 84th Section. 
2Ro.Re 226. Alſo it hath been adjudged, That it is * ſufficient in deſcribing the De- 
Re. 263, fendant to ſay, That he exifens ſo and fo, as the Statute mentions, did 
Quzre Raym. the Fact, without alledging that he was ſo at the Time of the Fact; for 
Tm 8;2, that ſhall be intended, as hath been more fully ſhewn in the fixty-firſt 
pl. 55. Section. 
c Sec. 113. It ſeems agreed, that there is no Need to alledge in an 

ePoph. 93, 94. b i +» X 
1 Jon. 157, Indictment, that the Defendant is not within the Benefit of the Proviſoes 
838 , Of a Statute whereon it is founded ; and this hath been * adjudged, even 
pl. 73. 52 ag to thoſe Statutes which in their Purview expreſly take Notice of the 
z H. H. P. C. Proviſoes, as by ſaying, that none ſhall do the Thing prohibited, otherwiſe 
Ik bs. 4. than in ſuch ſpecial Caſes, &c. as are expreſſed in this Act. But as I take 
99 it, a Conviction on a Penal Statute ought expreſly to ſhew, that the De- 
*Quere, . fendant is not within any of its Proviſoes; for fince no © Plea can be ad- 
2 18, mitted to ſuch a Conviction, and the Defendant can have no Remedy 
: againſt it, but from an Exception to ſome Defe& appearing in the Face of 
It, and-all the Proceedings are in a ſummary Manner, it is but reaſonable 
that ſuch a Conviction ſhould have the higheſt Certainty, and ſatisfy the 
Court, That the Defendant had no ſuch Matter in his Favour as the Statute 

itſelf allows him to plead. - | 3 

f Savil 33. SefF. 114. It ſeems to be laid down as a general Rule in f Savi/s Re- 
17 ? ox cn. Port, which is alſo confirmed by the Year-Book of 11 H. 4. 14. That if 
23. Sea. 63. the Statute whereon an Indictment is grounded be particularly recited ; the 
2 Ro. Rep. general Concluſion, contra formam Statuti, after the Allegation of the 
5 P. C8: C. Fact, will ſupply an Omiſſion in it of a Circumſtance mentioned in. the 
Statute, which would be fatal without ſuch a Recital and Concluſion; 
for ſince the Statute is particularly recited, and the Defendant charged with 
having done the Offence againſt the Form of it ; and it is impoſſible that he 
could fo have done, if any Circumſtance expreſly required by the Statute 
had been wanting; it ſeems that the Offence may properly enough be ſaid 
to be as fully ſet forth in the very Words of the Statute, as if ſuch Words 
had been repeated in the Allegation of the Offence, according to the com- 
mon Rule, that Verba relata hoc maxim? operantur per referentiam ut in- 
ee videantur, Neither do I find this contradifted by any of the Reſolu- 
tions in the precedent Sections; for it does not appear that there was ſuch 
a Recital and Concluſion in any of the Indictments therein referred to. Yet 
notwithſtanding the Omiſſion of a Circumſtance mentioned in a Statute, may 
perhaps in ſuch Manner be holpen ; it ſeems that the Want of a certain De- 
ſcription of the Time or Place, or Things or Perſons concerned, or of the 
| Concluſion contra pacem, or an expreſs and direct Allegation of the Fact 
: kts Joya itſelf, cannot be ſo ſupplied; for ſuch Omiſlions * vitiate an Indictment drawn 


contrary, in the very Words of the Act. Sect. 115. 


Chap. 25, Of Indifment. HE 


Sect. 115, As to the fourth Particular, vis. Whether an Indictment 
rounded on a Statute which will not maintain it, may be made good as 15 

an Indictment at Common Law; it ſeems formerly to have been gene- 2 _ 
rally taken for granted, that no Indictment whatſoever which is grounded Co El, 307. 
on a Statute, and concludes contra formam Statuti, and cannot be made Pl. 10. 
good by the Statute, can be maintained as an Inditment of an Offence at . . oy 
Common Law; the chief Reaſon whereof ſeems to be this, That it ap- 2 Leon. 10. 

ars that the Proſecution is intended to be grounded on a Foundation oy Abel 
which will not ſupport it. But the contrary ſeems to have been adjudged zol Re 263, 
in h Page's Caſe, wherein it was reſolved, . That if Perſons be indicted ſpe- Cro. Ca. 465. 
cially on the Statute of Stabbing, and the Evidence be not ſufficient to 2575 $0. 
bring them within the Statute, they may be found guilty of general Man- F Keb. 566. 
ſlaughter at Common Law, and that the Words contra formam Statuti ſhall pl. 79. 
be rejected as ſenſeleſs, where the Offence is prohibited by the Common 3 
Law only. And the ſame hath been ſince © adjudged as to other Statutes; may be col- 


and, as I took it, was lately agreed in an Information againſt the City * 
| . Ol. FR -> 41 


Norwich. : A 
Sec. 116. As to the fifth Particular, vi. How far it is neceſſary for 1 Jon 379. 
an Indictment on a Statute, to conclude contra formam Statuti; it ſeems that * 30 * 
Judgment on a Statute ſhall in no Caſe be given on an Indictment, which oH p. C. 58. 
does not ſo conclude ; for granting that ſuch Judgment may in ſome Caſes 2 H. H. P. C. 
be given in an Action brought at Common Law, without Reference to any Aley 3 
Statute, as it is © ſaid, that Judgment on 8 H. 6. 9. may be given on the old B. 1. Ch. zo. 
Common Law Writ of Aſſiſe of Novel Diſſeiſin, yet it will not follow, That Sed 9. 
ſuch Judgment can in any Caſe be given on an Indictment drawn as for an 4 
Offence at Common Law, without any Reference to Statute, For as to pl. s. 

the ſaid Caſe of an Aſſiſe of Novel Diſſeiſin, it may be ſaid that the Sta- Vide 1 Salk. 
tute of 8 H. 6. expreſly ſays, That the Party may recover by ſuch Writ ; © The King 
and therefore ſince there is no ſpecial Writ of this Kind formed upon the againſt the 


Statute, and the Party has f no Authority to make out a Writ himſelf in a hes. * * 


new Form, it is reaſonable that he may recover by the old Writ, But it judged Hilar. 
* ſeems that Judgment on this Statute cannot be given on an Action of 5 Georgii 1. 


Treſpaſs in the Common Law Form, becauſe there is a ſpecial Writ of „ 2 6. 2. 
Treſpaſs in the * Regiſter grounded on the Statute; and it feems to be Bro. Adion 


agreed, that where there is a ſpecial Writ grounded on a Statute, Judgment fur le Sta- 
ſhall never be given on ſuch a Statute in an Action brought at Comman ? I lag. 407. 


Law. And in like Manner, ſince every one who proſecutes an Inditment = Vide 2 Inſt, 


is at Liberty to draw it as he pleaſes, ſo that he obſerves the general Rules 39% 
ro Parlia- 


of Law concerning Indictments; it ſeems to be © taken as a common ment, 7c. 


Ground, That a Judgment by Statute ſhall never be given on an IndiQ- » Regiſter 
ment at common Law, as every Indictment which doth not conclude 1 H. 6 . 


contra formam Statuti, ſhall be taken to be. And therefore if an Indict- pj. 5. 


ment do not conclude contra formam Statuti, and the Offence indicted be 56: pl. 42. 


only prohibited by Statute and not by common Law, it is wholly inſuffi- 4.14 4448 


cient, and no Judgment at all can be given upon it: But if the Offence pi. 7. 
were alſo an Offence at Common Law, I take it to be in a great Meaſure + 13. b. 
ſettled at this Day, that Judgment may be given as for an Offence at pl. r. 


Common Law, though the Indictment conclude contra formam Statuti, as ny h 
ur le Sta- 


Thath been more fully ſhewn in the precedeht Section. [79] un 

f | — Parliam. 75. 
Fitz. Judgment, 10. Ceſſavit, 18. Attachment fur Prohibition, 1, 3. Bendloe. 57. pl. 92. Cro. El. 759, 760, 
* See the Authorities cited to the other Parts of this Section. I 2 Rol. Re. 38. 1 Saund 249. 1 Sid. 409. 2 Keb. 
506. pl. 79. 1 Salk. 370. pl. 3. u See the precedent Section. 2 Keb. 477. pl. 7. 1 Sid. 409. 1 Saund. 249. 
250. 9 H. 6. 56. pl. 42. Fitz. Attachment ſur Prohibition, 1, 3. But 2 Rol. Ab. 82. pl. 2,3. 2 Keb. 566 

pl. 70. 1 Jo. 379, 380. ſeem contrary. | 

| 2 Set, 11 7» 
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Se. 117. If there be more than one Statute concerning the ſame Offence, 
5 and the firſt of them were never diſcontinued, and the latter only 2 con- 
8 135. tinue the former without making any Addition to it, or only b qualify 
1 Eut. 221. the Method of Proceeding upon it, without altering the Subſtance of its 
_ 1 Purview; it ſeems agreed, That it is ſafe in an Indictment on any ſuch 
> Yelv. 116. Statute to conclude contra formam Statuti; and it hath been © holden, . 
Cro. Jac. 187. That a Concluſion contra formam Statutorum, will in ſuch Caſes vitiate 
23. 116. the Proſecution; but where a Statute hath been wholly diſcontinued, and 
See Cro. Jac. js afterwards revived, there * ſeem to have been ſome Opinions, That a 
_— 1; Proſecution on it ought to conclude contra formam Statutorum, . Alſo 
1 Lutw. 221. where the ſame Offence is prohibited by ſeveral Independent Statutes there 
2H. H. P. C. are ſome e Autherities, that you muſt either conclude contra formam Sta- 
. Gro.El.760. tutorum, or contra formam of the particular Statutes naming them, and 
pl. 6. that if you barely conclude contra formam Statuti, the Indictment will 
187. pl. 12. be inſufficient, for not ſhewing on which of the Statutes it was taken, 
* But there are alſo ſtrong Authorities for the contrary Opinion, which is alſo 
pl. 19. moſt agreeable to : Precedents; to which may be added, that if it be a 
1 good Objection to ſuch an Indictment, concluding contra formam Statuti, 
Dale. ch. 31. that it appears not on which of the Statutes the Proſecution is grounded, 
* Crowpt. the ſame Objection may as well be made to an Indictment concluding con- 
"i ET tra formam Statutorum ; for it no more appears from ſuch a Concluſion 
Fro. Ei. 186. on what Statute the Proſecution is grounded, than from the Concluſion 
pl Go 48. a. Contra formam Statuti; and yet it ſeems to be u generally admitted, That 
: Vide 2 Rol. a Concluſion contra formam Statutorum is good where the Indictment is 
Ab. 79. pl. 3. for an Offence prohibited by ſeveral Statutes, Alſo where ſuch an In- 
mg Li * dictment concludes contra formam Statuti, without ſhewing what Statute 
129. is intended, why may it not be ſaid that ſuch Statute ſhall be taken as 
Aleyn 50 is moſt for the King's Advantage, as well as where the Indictment con- 
> cludes contra formam Statutorum, in which Caſe it ſeems to be admitted, 


r Dyer 155. that it ſhall be ſo taken? But where a later Statute ordains, That a 


E 190 former Statute ſhall be executed in a new Caſe not mentioned in the for- 
pl. 6. mer, as 8 H. 6. 9. does, that 15 Ric. 2. 2. ſhall be executed in the Caſe 
Aleyn 40. 50 of a forcible detainer, which is not mentioned in 15 Ric. 2. or where a 
_— B 4. new Statute adds a new Penalty to an Offence prohibited by a former 
1 Dyer. 155. Statute, as * 23 Eliz. doth that of 20 J. for a Month's Abſence from 
pl. 15. Church contrary to the Tenor of 1 Eliz. it ſeems that it may with greater 
347 . Reaſon be argued, That if the Indictment conclude contra formam Sta- 
227. tuti, it will be ! inſufficient, becauſe it may ſeem, that the Offence is 
9 not puniſhable by any one Statute only, Yet conſidering that the Prece- 


SupraSe&. go. dents in theſe Caſes generally conclude contra formam Statuti, and the 
Contra, Proſecution in Truth depends on the Addition made by the later Statute, 
21 Ke 6c. which ſeems of itſelf alone ſufficient to ſupport it, it may be reaſonably 
vide Cro. argued, and ſeems agreeable to the later“ Opinions, that ſuch a Conclu- 
Jac. 3.+*: fion may be allowed in theſe Caſes alſo, However it ſeems ſafe in any of 
5 1 75% the Caſes above-mentioned, to conclude contra formam Statut, which ſhall 
2 Leon. 5. ſtandeither for Statuti or Statutorum, or be rejected, in ſuch manner as will 


' Aleyn 49. beſt maintain the Indictment. : IE 
| ®Videi Mod. Se&#. 118, As to the ninth general Point of this Chapter, vis. What 
191. ought to be the Form of the Caption of an Indictment; I ſhall take it for 
$5. 1M granted, that every ſuch Caption is erroneous, which doth not ſet forth 
» Aleyn po. With proper Certainty, both the Court in which, and the Jurors by whom, 


6 Mod. 149, and alſo the Time and Place at which the Indictment was found; for the 
3 Fl better Underſtanding whereof I ſhall endeavour to ſhew what Certainty of 
5 this Kind is neceſlary. 1 


Chap. 25 Of Indifiment. 233 


1. In Reſpect of the Court, before which. 

2. Of the Jurors, by whom. 

3. Of the Time: And. | 
4. Of the Place, at which the Indictment was found. 

Se. 119. As to the firſt of theſe Particulars, it is certain, that every "ag Fo 
ſuch Caption muſt ſhew that the Indictment was taken before ſuch a Court Bro Battail,7, 
as had Juriſdiction over the Offence indicted ; and therefore if it ſet forth, + php 
that any Indictment whatſoever was taken before J. S. a Steward, without“ 22 Ed. 4. 


ſhewing to whom he was Steward, or in what Court; or that an Inquiſition 3 
„C. 207. 


of Death, upon View of the Body, was taken before J. S. b Mayor of y P. C. 96. F. 


London, or before 7. S. Steward to © ſuch a Perſon, and in ſuch a Court, 22 Ed. 4. 
without adding, that he was a Coroner ; or if it expreſly call him Coro- 7 25 
ner, but do not alſo ſhew that he was ſuch for the d Diſtrict in which the N 
Inquiſition was taken, it is inſufficient. But it hath been adjudged, that 2 Rol. Rep. 82; 
it is ſufficient to ſet forth, that it was taken before J. S. a Coroner in the 1 po 
County, without ſaying that he was a Coroner for the County, for that — 
cannot but be intended. | $6. 
Sect. 120. Where the Caption of an Indictment alledges it taken at 5 „ 
the General Seſſions of the Peace of ſuch a County or Burgh, it doth not 4 Co 41. b. 
ſeem neceſſary to add, that ſuch Seſſions was holden for ſuch County 4 Sid. 247. 
or Burgh, becauſe it could not but be fo holden, if it were the General! 8 
Seſſions of ſuch a County or Burgh; but if it had been only deſcribed as a pl. 66, 668. 
General Seſſions holden in ſuch County or Burgh, it is ſaid s to be a fa- pl. 59. ol 
tal Exception, that it is not expreſly alledged as holden for ſuch County 2 A 33. 


or Burgh ; but Qyzre, if this be not helped by putting the County in Pl. 99 
EF. DD 3 


Se. 121. There are ſome * Authorities, that if the Caption of an In- Pl. 11. 1 Keb. 
dictment before Juſtices of Peace take no Notice of their Commiſſion to 035. Ph dk, 
hear and determine Felonies, &c. which is generally done by the Clauſe ,y, 
nec non ad diverſas Felonias, &c. it is inſufficient : But having already more Cro. Eliz. 
fully conſidered this Matter, Ch. 8. Sect. 33. I ſhall refer the Reader to 60h C. 96. 


what is there faid concerning it. Letter E, 


Se. 122. There are alſo ſeveral Authorities, that the Caption of an In- H, F. C. 207. 


dictment before Juſtices of Peace is inſufficient, unleſs either the Words Agr _ 


Domini Regis, or | Publicæ, be added after Pacis; and it hath been ſome- Bro. Indid- 
times holden, that even the Words Domini Regis are not ſufficient with- i 
out the Word ® nunc, or ſome other, to ſhew whether it were the Peace 23 2 Qurre, 


of the preſent King, or of ſome of his Predeceſſors. And the chief Ground 22 _ 4. 
I2. D. 13.4, 


of theſe Opinion ſeems to be the Statute of 27 H. 8. 24. Se#. 4. by which gi E 
it is enacted, That in every Writ and Indiftment that ſhall be made with- 186. 


in any County-Palatine or Liberty, whereby any Thing ſball be ſuppoſed to See Bro. In- 


be done againſt the King's Peace, it ſhall be ſuppoſed to be done againſt the 1 ana : ba 
King's Peace, his Heirs and Succeſſors, and not againſt the Peace of any o- 2 Keb. 647. 


1 L 84. 
ther Perſon whatſoever ; any Statute, Grant, or Uſage, to the Contrary not- S., 3 


withſtanding, From whence, J ſuppoſe, it may have been collected, that pl. 11. 422. 


by Parity of Reaſon, Juſtices of Peace ought to be ſtyled, in legal Proceed- pl. 13- 
ings, Juſtices of the King's Peace, that it may appear that the Peace of no ol 2 37˙ 
other Perſon, but of the King, is intended. But ſince this is not expreſly 1 Sid. 422. 


required by the ſaid Statute; it cannot but be intended, (eſpecially at this Pl. 13. 


= 1 Sid. 422. 


Day, when none but the King can appoint Juſtices of Peace, ) that all Ju- pl. 13. 
tices of Peace muſt be Juſtices of the publick Peace, or of the King's Peace, 2 Keb. 582. 


which is the ſame Thing; and accordingly Exceptions for the want of 2 8 © 


Vol. II. Tt t theſe sect. 1. 


* =5 
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be obſolete at 
; I take them to nd Hawkins 
Keb. 385. theſe Words it ſeemed to — : That if the Caption of 25 
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o_ 3 N 1 any of the Ju were ſuch, by ſhe 8 c 8 Indictment 
73 1 „ ore of them he Caption o 1 . jent: 
d Bulſt 28. one or m d. h that the WW ow is inſufficien 3 
pl. 83. | I 24. It ha nam curiam ſuch a Captio iſ= 
ow pt neck, forth as taken ad re rape in this, me. rt which had no Jur - 
735. pl. 10. ſetting it fo hereof ſeem h at the Cou 1 expreſs, 
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2 y ports, it. tha ON. Al ith the 5 . 
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* t was at it w r-Book o - n ſome 
ee e. 7 that 1 urt-Leet, but th 11d in the Ye r-Bo letam, it had bee 
Inditment, to the Co to it is ſai en & ad it may be argued, 

d agreeably here: d magnam Curiam From whence it may Baron and 
# 1 Saund. on C aption had 2M 4 bears no Senſe. ay at a Court- o Man- 
263. the Capt cum leta dictment as n having n 
Z 1 Sid 367. Senſe, but tha for forth an . Indi Court-Baro having ſuch 

; : et ior ſe the rt-Leet ha 
338 66 t if a Caption ood, becauſe tt d the Court: taken at 
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ON. the Court-Le fore, if an Indicm be intended to ha late Chief Juſtice 
Fitz. Indict- ortiori therefo £ t', it ſhall be holden by the la had a Ju- 
ment, 20. A fc cur” baron” ten 4 have been ho if a Court-Baron ner 
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Vide Raſt. Ent. 553, 
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forth, that the Inditment was taken by twelve Men, Cc. without naming 
them, and yet no Exception appears to have been taken on this Account, "x Kb. c 
Alſo many Indictments taken in inferior Courts, have been quaſhed for pi. IA 


want of the Words proborum & legalium hominum in the Caption; but this 2 Keb. 471. 


op | 6: 
Exception hath been often over- ruled, as it hath been more fully ſhewn in E Rei. Abs. 


the ſixteenth Section of this Chapter. Alſo many Indictments in ſuch Courts 8: pl. 8. 
have been quaſhed for Want of the Words ® ;urar' & onerat' in the Cap- 2 Keb. 366. 
tion, and alſo for want of the Words © adtunc & ibidem, before the Words F Kab 101 
ſurat & onerat” ; and alſo for * want of the Words ad inquirendum pro ditto pl. 100. 524. 


Domino Rege & pro corpore comitatus; and alfo for want of the Words ſu- f. dg = 


per ſacramentum fuum dicunt, after the Words jurat' & cnerat'; and alſo for pi. 55 


expreſſing the * Oath to have been to inquire pro corpore civitatis prædictæ, : Keb. 367. 
20. 


where the Offence aroſe in, and the Seſſions was holden for a Burgh, &c. Von Keb 
But it is ® ſaid, that in the Caption of an Indictment taken in the King's 128. 1 50, 


Bench, or at the * Grand Seſſions, the W: rds ſuper ſacramentum ſuum di- prog 2 Keb; 
cunt, ſupply the Want of the Words jurat” & onerat”, &c. Allo, it is 3% Ins 


| aid to have been i adjudged that the Words jurat, & onerat. ad inquirend. * 1 Med. 26. 
pro Domino Rege & corpore comitatus are ſufficient, without the Word pro x __ 9555 


before corpore; and that the Addition of the Words ad lar gum after inqui- 1 47. 


rend. does no * Hurt; and that there is no Need of the Words ad inquiren- 2 Keb 471, 
dum pro corpore comitatus in an Inquiſition taken for a particular Purpoſe; 2 * 

* * . OW. 272. 
and that the Omiſſion of the Word ® onerat. is not fatal, if there be the «+ 1 Sid. 140. 


Word jurat', for that fully implies it. | 1 Keb. 498. 
Sect. 127. As to the third Particular, vis What Certainty is neceſſary pl 9 

in the Caption of an Indictment, in reſpect of the Time when it was found; 249. 

it ſeems ® agreed, that ſuch Caption muſt ſet forth a certain Day and Year . Keb. 629. 


| _ a . 11. 
when the Court was holden, before which the Indictment was found, and N Kcb. 471. 


mult record it as then found in the Preſent Tenſe, and not in the Preter- pl. 63: 
perfect; for it hath been ? adjudged, that if it deſcribe the Seſſions at which y . ng 


the Indictment was taken, as holden die Martis & die Mercurit ; or as holden i Show. 272. 


on ſuch a Day in ſuch a Year of the King, without! aſcertaining what 5 fron gg 
od. 95. 


King ; or if it ſet forth the Style of the Day or Year in any Figures but 5. 


85 


Ronan, it is inſufficient, [80] But it ſeems to be * agreed, that it is ſuffi- m Dom. Rex. 


cient to expreſs the Year of the King, without adding that of the Lord: Y*{vs Grave- 
nor, adjudg - 


Alſo it ſeems, that * extitit prefſentatum for exiſlit is made good by the Mul- ed Hil. z. 


titude of Precedents. | Georg. 1. 
n Vide 1 Bulſt. 


Sect. 128. As to the fourth Particular, vig. What Certainty is neceſ- 
Oz b | ; . | x 203. 
fary in the Caption of an Indictment in reſpe& of the Place where it was Supra Ch. 10. 


found; it ſeems agreed, That if ſuch Caption either ſet forth no Place __ : 
o 1 Sid. 229, 


it 


at all where the Indictment was found, or do not * ſhew with ſufficient ng 
Certainty, that the Place ſet forth is within the Juriſdiction of the Court 1 Keb. 37. 


before which it was taken, as where it ſets forth the Indictment as taken ty = 923. 


at a Seſſions of the Peace holden for ſuch a County, at B. without ſhew- Fe 1 Mod. 


ing in what County B. is, otherwiſe than by putting the County into the 25 ; 
2 Saund. 393. 


Margin, it is inſufficient: Alſo if an Act of Parliament, whether it be! Vent; 
* » * 5 70. 
in Print or not, appoint, that the Quarter-Seſſions of ſuch a County ſhall » 4 Co. 48. a. 


be holden at ſuch a Place only, and not elſewhere, except for Cauſe of * 7 11. 


the Plague, Sc. it ſeems, * that the Caption of every Indictment ta- Vide ſapra 
ken at any ſuch Seffions, is inſufficient, unleſs it expreſly ſhew, that it Sect. 87. 
was holden at ſuch Place. But it hath been 22 adjudged, That the Cap- ae eee 


1 Mod. 78. 


2 Keb. 128. pl. 83.  * Vide ſupra Sect. 80. and Ch. 23. Sect. go. © 1 Sid. 140, 368, 1 Keb. 37. pl. 101. 
2 Keb. 367. pl. 20. 5 Co. 120. Fitz. Indictment, 20. Bro. Indictment, 34. 10 Ed. 4. 15. pl. 15. u Dyer 69. 
pl. 29. =® Cro. Jac. 276, 277. 7 Cro. Eliz. 137. pl. 9. 606. pl. 4. 738. pl. 10. 751. pl. 7. Dyer 135: 
Pl. 14. 25 Co. 120. b. 121. Vide Poph. 208, Cro, Eliz. 490. 
| tion 


po 
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tion of an Inquiſition as taken at B. before J. S. Coroner of the King's 
Liberty of B. aforeſaid, is good, without expreſly ſhewing that B, is with- 
in the Liberty of B. for it cannot but be tntended.  _ 

| Se. 129. As to the the tenth general Point of this Chapter, viz. Upon 
what Proof, and within what Time after the Offence, an Indictment may 


* Vide 3 Keb. be found: it a ſeems, that before 1 Ed. 6. no certain number of Witneſſes 


68. pl. 7. 
Bro. Coro. 
230. 219: 
2 Jo. 233. 
b Bro, Coro. 
240. 219. 


8. P. C. 764. 


Dyer 132. 
pl. 75. 

1 Jon. 232. 
Kel. 18, 49. 
Vide 3 Inſt. 
24, 25, 26. 


was required upon the Indictment or Trial of any Crime whatever; ſor it 
ſeems to be generally agreed, that the Statutes of 1 and 2 of Philip and 
Mary, 10 & 11, in reſtoring the Order of Trial by the Courſe of the 
Common Law, took away the Neceſſity of two Witneſſes in all Caſes 
within thoſe Statutes; from whence it plainly ſeems to follow, that they 
were not required by the Common Law. It is holden © indeed by ſome, 
that by the ancient Common Law one Witneſs was not ſufficient to con- 
vic any Perſon of High Treaſon ; and this is faid to be grounded on the 
Law of God, expreſſed both in the Old and new Teſtament. But grant- 


H. P. C. 208. ing that one Witneſs was not ſufficient for a Conviction, it doth not fol- 


262, 
< 3 Inft. 26. 
Raym. 408. 


tow but that he might be ſufficient for an Indictment. [81] Alſo, however the j 


Law might have ſtood in Relation to theſe Matters before the Conqueſt, 
it ſeems to have been wholly altered long before the Statute of Ed. 6, 
And I rather incline to this Opinion, ſince I find it ſo little ſupported by 
the Generality of the Authorities cited by Sir Edward Coke for the Proof 
of the contrary, which wholly relate either to the Proof of an Eſſoin, 
or of a Summons * in a real Action, or e of the Default of Perſons ſum- 
mon'd on a Jury, or other Matters rather leſs to the Point. And as to 
the abovecited Paflages of Scripture it may be anſwered, that thoſe in the 
Old Teſtament concern only the judicial Part of the 7eiſb Law, which 
being formed for the Particular Government of the Jewiſb Nation doth 
not bind us any more than the Ceremonial; and that thoſe in the New 
Teſtament contain only prudential Rules for the Direction of the Go- 
vernment of the Church, in Matters introduced by the Goſpel, and no 
way control the Civil Conſtitutions of Countries. To which may be added, 
That whatſoever may be ſaid either from Reaſon or Scripture for the Ne- 
ceſſity of two Witneſſes in Treaſon, holds as ſtrongly in other Capital 
Cauſes, and yet it is not pretended, that there is or ever was any ſuch 
Neceſſity in relation of any other Crime but Treafon. . 5 
Sect. 130. But it is enacted by 1 Ed. 6. 12. par. 22. That no Perſon or 
Per ſons, after the firft day of February then next to come, ſhall be indifled, 
arraigned, condemned, or convicted for any Offence of Treaſon, Petit Treaſon, 
or Miſprifion of Treaſon, &c. unleſs the ſame Offender or Offenders, be ac- 
cuſed by two ſufficient and lawful Witneſſes, or ſhall willingly without Violence 
confeſs the ſame. e 
Sect. 131. Alſo it is further enacted by 5 & 6 Ed. 6. 11. par 8. That 
no Per ſon or Perſons after the firſi Day of June then next coming, ſhall be 
indicted, arraigned, condemned, convicted or attainted, for any of the Trea- 
ſons in the Act mentioned, or for any other Treaſons that then were, or after 
ſhould be, which ſhould after be perpetrated, committed, or done, unleſs the 
fame Offender or Offenders, be thereof accuſed by two lawful Accuſers ; which 
ſaid Accuſers at the Time of that Arraignment of the Party accuſed, if ihty 
be then living, ſhall be brought in Perſon before the Party fo accuſed, and 
avow and maintain what they have to ſay againſt the ſaid Party, to prove bim 
guilty of the Treaſons or Offences contained in the Bill if Indiftment laid a- 


gainſi the Patty arraigned, unleſs the ſaid Party arraigned ſhall willing), 


without Violence, confeſs the ſame. 8 — | 
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Sect. 132. But it is enacted by 1 & 2 Ph. & Ma. 10, That all Triats 
after that Statute to be had, awarded, or made for any Treaſon, ſhall be had 
and uſed only according to the due order and Courſe of the Common Lan. ; 

Sect. 133. Allo it is enacted by 1 & 2 Ph, & Ma. 11. That all and every 
Perſon and Perſons who fhall be accuſed or impeached of any of the Offences 
contained in that Statute, or of any other Offence or Offences concerning the 
Impairing, Counterfeiting or Forging of any Coin current within this Realm, 
ſhall and may be indicted, arraigned, tried, convicted or attainted by ſuch 
like Evidence, and in ſuch Manner and Form as has been uſed and accuflomed 
within the Realm, at any Time before the firjt Year of the Reign of King 
Edw. 6. | 

Sect. 134. It is further enacted by 7 W. 4, 3. That after the 25th Day 
of March in the Year 1696, no Perſon or Perſons whatſoever ſhall be indicted, 
tried or attainted of High Treaſon, whereby any Corruption of Blood may, or 

all be made to any ſuch Offender or Offenders, or to any the Heir or Heirs 
of any ſuch Offender or Offenders, or of Miſpriſſon of juch Treaſon, but by 
and upon the Oaths and Teſtimony of two lawful Witneſſes, either both of them 
to the ſame Overt Act, or one of them to one, and the other of them to another 
Overt AF of the ſame Treaſon, unleſs the Party indicled and arraigned, or 
tried, ſhall willingly, without Violence, in open Court confeſs the ſame, or 
ſhall land mute, or refuſe to plead ; or in Caſes of High Treaſon, ſhall peremp- 
forily challenge above the Number of thirty-five of the Jury, 

Sef. 135. And it is further enacted by the ſaid Statute, That no Perſon 
or Perſons whatſoever (ſuch only excepted as ſhall be guilty of deſigning, en- 
deavouring, or attempting any Aſſaſſination on the Body of the King, by Poi- 
ſen, or otherwiſe,) ſhall be indicted, tried or proſecuted for any ſuch Treaſon 
as aforeſaid, or for Miſprifion of ſuch Treaſon, that ſhall be committed or done 
within the Kingdam of England, Dominion of Wales, or Town of Berwick 
upon Tweed, unleſs the ſame Indidtment be found by a Grand Jury within 
three Years next after the Treaſon or Offence done and committed. 

Sect. 136. But it is provided, That nothing in this At jhall any Ways 
extend to any Impeachment, or other Proceedings in Parliamens, nor to any 
Indictment of High Treaſon, nor to any Proceeding thereupon for counter - 
feiting his Majeſly's Coin, bis Great Seal or Privy Seal, his Sign Manual, 
or Privy Signet, | | 


Upon theſe Statutes the following Particulars ſeem moſt remarkable. 


Sef. 137. Firſt, That where the Statute of 1 Ed. 6. requires, That 
the Party be accuſed by two lawful Witneſſes; and that of 5 & 6. £4. 6. 
That he be accuſed by two lawful Accuſers ; they both mean the very a. pro. Coro, 
ſame Thing, becauſe the Common Law admits of no other Accuſers but 220. | 
Witneſſes, 3008 
ve. 138. Secondly, That according to the general b Opinion, it is not ; H. H. P. C. 
required either by the 1ſt, or 5 & 6 Ed. 6. That ſuch Accuſers or Witneſ— _— 
ſes be preſent with the Indictors in Perſon, but that they may ſend their py," Coro. 15 
Accuſation to the Indictors in Writing under their Hands, which will 2 
be ſufficient even after their Death. Alſo it is obſervable, That the Books * . oo 
which ſpeak of this Matter do not expreſly ſay, that ſuch Accuſation muſt be 23, 1 
upon Oath, but ſurely this cannot but be intended; for how can any Accuſer ſeems contra- 
be ſaid to be a lawful Witneſs, if he be not upon his Oath ? But this is“ 
cleared by 7 W. z. as to the Treaſons within that Statute ; for it expreſly 
provides, That no Peaſon ſhall be indicted thereof, but by and upon the f 
Oath and Teſtimony of two lawful Witneſſes. 
VCL. II. Uu u Sect, 139. 
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* Iaſl. 25, YSef, 139. Thirdly, By the Judgment both of ® Coke and b Hale, one 
. p. C. 208. Who can only witneſs by Hearſay what he has heard a good Witneſs ſay, is 

1 H. H. P. C. not a lawful Accuſer within any of theſe Statutes ; [82] for if this were D 
oe Dyer to be allowed, nothing would be more eaſy than in any Caſe, where there 

99. pl. 68. is one Witneſs, to get a ſecond, which would totally elude the Proviſion 
Vide S. P. C. of the Statutes in requiring two lawful Witneſſes, Ce. 


164. Sect. 140. Fourthly, That the Words, unleſs the Party ſhall willingly, 


Bro, Coro, i : 
220. without Violence, confeſs the ſame, in the 1ſt, and 5 & 6 Ed. 6. are to be 
3 66, underſtood © where the Party accuſed upon his Examination, before his 
7. 


3 Inft. 25. Arraignment, willingly confeſſes the ſame without Torture: But it is ob- 
ſervable, that 7 W. 3. is thus expreſſed, Unleſs the Party indicted and ar- 
raigned, or tried, ſhall willingly, without Violence, in open Court confeſs the 
ame, | 

5 Sect. 141. Fifthly, That one Witneſs to one, and another Witneſs to 

a Raym. 407, another Oveit Act of the very ſame © Treaſon, have been conſtrued to be 

- ſufficient, within the Statutes of the iſt, and 5 & 6 Ed. 6. and the expreſs 

7 Words of 7 V. 3. are agreeable hereto. 5 
Se, 142. Sixthly, That the Statute of 1 2 Ph, & Ma. 10. by en- 
acting, That all Trials of Treaſon ſhall from thenceforth be according 
eS.P.C.90, to the Couiſe of Common Law, doth not © take away the Neceſſity of 


__ , two Witneffes upon an Inditment, required by the 1ſt, and 5 & 6 Ed. 6, 
* 26, 27, becauſe the Indict ment is no Part of the Trial, but is more properly the Ac- 
Bro. Coro. cuſation to be tried. 

7 Bro. Coro. Sed. 143. Seventhly, f That the ſaid Statute of 1 & 2 Ph, & Ma. doth 
220. not extend to Miſpriſion of Treaſon ; but this is exprefly provided for by 


3 loft, 24- 2 M. z. as to ſuch Treaſons as are within that Statute, and therefore there 
mult be two Witneſſes to the Indictment, as well as Trial of every ſuch 
Miſprifion, - „ 

Bro. Coro. Sec. 144. Eigbibly, That 5 Petit Treaſon is within the 1ſt, and 5 

_ 24 & 6E4.6. and 1 & 2 Ph. & Ma, 10. but not within the 7th of V. 3. 
from whence it follows, That two Witneſſes are required to the Indict- 
ment, and not to the Trial of it, and that two Witneſſes are not neceſſary 

v Vide ſupra even upon the Indictment, if * the Party, upon his Examination, con- 

ſect. 140. feſs it. 

Sect. 14 5. Ninthly, That the Statute of 1 & 2 Ph. & Ma. 11. which 
enacts, That all Perſons accuſed of any Offences concerning the Impairing, 
Counterfeiting or Forging the Coin, ſhall be indicted and tried as at the 

| 2 Jo. 233- Common Law, hath been conftrued * to extend to Clipping, and all other 

eee Offences in impairing the Coin, which have been made Treaſons ſince the 

3 Keb. 68. ſaid Statute of 1 2 Ph, & Ma. From whence it may be probably argued, 

Pl. 7 That the Statute of 7 V. 3. by exprefly providing, That nothing therein 

* L008 ſhall exiend to High Treaſon for counterfeiting the Coin, intended in like 

. Manner, that it ſhould not extend to any other High Treaſon concerning 


1358. 

1 Sid, 54- Pl. the Coin. 

45 pl. 11. Sec. 146. As to the eleventh general Point of this Chapter, viz, 
2 Keb. 128. In what Caſes an Indictment may be quaſhed : I take it to be * ſettled, 

pl 83. That by the Common Law the Court may, in Diſcretion, quaſh any In- | 
LID SE: dictment, for any ſuch Inſufficiency, either in the Caption, or Body of 


Cro.Car. 584. it, as will make any Judgment whatſoever, given upon any Part of it 
Palm. 389. againſt the Defendant, erroneous ; yet it ſeems, That Judges are in no 
_ 7 Caſe bound, ex debito juſtitiæ, to quaſh an Indictment, but may oblige the 
Plate Trials, Dcfendant either to plead or to demur to it : And this they generally da 
Vol. 4. Page where it is for a Crime of an enormous or publick Nature, as Perjury, 
* Forgery, Sedition, Nuſances to the Highways, and other Offences of the 

like 
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like Nature. Neither will the Court quaſh an Indictment removed by *Salk. 380, 

Certiorari, if a Recogniſance for the Trial of it hath been forfeited. pl. 26. 
Sect. 147. Alſo it is enacted by 7 W. 3. 3. That no Indiftment for High 

Treaſon, or Miſprifien thereof, (except only Indictments jor counterfeiting the 
King's Coin, Seal, Sign or Signet,) nor any Proceſs or Return thereupon, ſhall 

be quaſhed on the Motion of the Priſoner, or bis Counſel, for mifwriting, miſ- 

ſpelling falſe or improper Latin, unleſs Exception concerning the ſame be taken 

and made in the reſpective Court, where ſuch Trial (hall be, by the Pri- 
ner, or his Counſel aſſigned, before any Evidence given in open Court upon 

ſuch Tndiftment ; nor ſhall any ſuch Mifwriting, Miſpelling, falſe or improper 
Latin, after Conviction on ſuch Indidtment, be any Cauſe to flay or arreſt 
Judgment thereupon: But nevertheleſs, any Judgment given upon ſuch Indicł- 

ment ſhall and may be liable to be reverſed upon a Writ of Error, in the ſame 
Manner, and no other than as if this AF had not been made. 

SeF. 148. It hath been ſettled * in the Conſtruction of this Statute, that; State Trial 
no ſuch Exception can be taken, after Plea pleaded. vt © Page 
Sect. 149. It is ſaid © in Sderfin's Reports, That the Court never 135, 329. 

a quaſheth an Information exhibited by a common Perſon, but that it yo 85% 
will quaſh an Information exhibited by the Attorney General, or by 54. pl. 19. 
the Maſter of the Crown Office, upon Motion, if there be Cauſe : But 4 Cont 1 Keb. 
this was denied in one © Nixon's Caſe, wherein the Court ſeemed to be! 1 
agreed, That they never have, or will quaſh any Information whatſo- Nixon, Trin, 
ever, | 5 Georgi 1. 
SeF. 150. As to the twelfth general Point of this Chapter, vix. What King « ww 
may be pleaded to an Indictment, and in what Manner: Having already 
ſhewn in this Chapter how a Defendant may plead *to an Indictment, That 7 Supra Sea, 
the Indictors were returned contrary to the Purview of 11 H. 4. 9. And 25: 
having alſo ® ſhewn, how he may plead a Miſnoſmer, or wrongful Addi- 1 25 _ 
tion; and intending in the following Part of the Book to ſhew, how he Vide Ch. 23. 
may plead a former Acquittal, Conviction or Attainder, or a Pardon or Sect. 103. 
other ſpecial Plea, or the general Iſſue; I ſhall in this Place only take 
Notice, That the Defendant may plead any Plea in Abatement of an In- 
dictment of Felony ; and alſo plead over in Bar, and take * the general Iflue » py 385. 
alſo, in the ſame Manner as an Appellee may do, as hath been more fully H. F. C. 202, 


ſhewn, Ch. 23. Sect. 127, 138. 249, 254+ 
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IVemadone are of two Kinds: 


Firſt, Such as are merely at the Suit of the King. Tm 
Secondly, Such as are partly the Suit of the King, and partly the Su:t. 
of the Party, 


And 


IT „4 FR — 
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Ii Raym 417. Sect. 4. 
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And firſt, for the bether e the firſt of theſe I ſhall endea 
your to hew, 


260 


1. In what Cafes they lie. 
2. What ought to be the Form of them. 
3. How the Law enen chem bath been ered by Statute, 


Se#. 1, As to the firſt af theſe Fenin vi. In what Caſes ſuck 
2 Thelo. B. 1. Informations lie; it hath been holden, That the King fhall put no « one 
Ch 4. Sect. 9, to anſwer for a Wrong done principally to another, without an Indic. 
5 5 1, ment or Preſentment, but that he may do it for a Wrong done principally 
Finch 336. to himſelf. But I do not find this Diſtinction confirmed by Experi- 
Fitz. Action ence, for it is every Day's Practice, agreeable to numberleſs Precedents, 
3 to proceed by Way of Information, either in the Name of the Attor- 
b See the Pre- ney General, or of the Maſter of the Crown-Oftice, for Offences of the 
N +. former Kind, as for Batteries, * Cheats, ' Seducing * a young, Man or 
Ma. infra Woman from their Parents in Order to marry them againft their Con- 
Sed. 5. ſent, or for any other wicked [Purpoſe ; Spiriting * away a Child to the 
N Plantations Reſcuin g Perſons from legal Arteſts, 5 Perjuries and Sub- 


117, 118. 
e Show. tro, Ornations thereof, > Forgeries, Conſpiracies, (whether to accuſe i an inno- 


1 hike cent Perſon, or to impoveriſh * a certain Set of lawful Traders, Gc. 
Far as 46, % or to i procure a Verdict to be unlawſully given, by caufing Preſons 
Skin, 108, bribed for the Purpoſe, to be ſworn on a Tales,) and other ſuch like 
* Crimes done principally to a Private Perſon, as well as for Offences done 


_ 8 principally to the King, as for * Libels, ſeditious Words, Riots, falſe 
March 52, News, * Extortions, Nuſances, (as i in not ? Repairing Highways, or Ob- 
ES wor. ſtructing 1 them, or Stopping a Common River, &c.) Contempts, as in 
1 Lev. 257. Departing, from the Parliament without the King's Licence, Diſobey- 
— ing * his Writs, Uttering Money without his Authority, Eſcaping 
222. 20 from a legal Impriſonment on a Proſecution for a Contempt, neglecting 


Far. 39. to keep Watch and Ward, Abuſing 7 the King's Commiſſion to the Op- 
Cath. 354. preſſion of the Subjef, making a Return to a Mandamus of Matters * 


ie 473. Good, or againſt he firſt and obvious Principles of Juſtice, and Common 
Skin. 47. 8 5 Honeſty. [83] 

fRaym. 231. Se, 2, Allo it ſeems, ®® That of Common Right ſuch an Information, 
WW "9, or an Action in the Nature thereof may be brought for Offences againſt 
Cro. nu, TR Statutes, whether they be mentioned by ſuch Statutes or not, unleſs other 
8 Reym. 202. Methods of proceeding be particularly appointed, by which all others are 


5 Mod. 342. 
Far. 100, impliedly excluded. 
3 $4, z. But I do not bb find it any where holden, That ſuch an Infor- 


Salk. 78. mation will lie for any Capital Crime, or for Miſprifion of Treaſon, 


13 As to the ſecond Particular, vi. What ought to be the Form 
b 1 74: of ſuch Informaticns : Having already in the Chapter of Indi&ments inci- 
cel ent of ſuch Gentally ſhewn the Principal Points relating to this Matter, I ſhall only 
an Informa- take Notice in this Place, That ſeeing an Information differs from an In- 


tion, 1 Saund. Jjictment in little more than this, that the one is found by the Oath of 


= Raym. 201, twelve Men, and the other is not ſo found; but is only the Allega— 
Show. 118, 
119. Carth. 14, 15. * 5 Mod. 459. Cro, Car. 252. Show. 106, Skin. 116. o Raym. 216. Carth. 226. 


P Raym 384, Show. 110, 111, 112, 116. 1 Sid. 140. 4 Show. 112, 116. Show. 114, 118. bid. 
Oro. Car. 253. * Raym. 185. * Cro. Car. 2090. Show. 116. 2 Salk. 374. pl. 16 aa Show. 
111, 115, 116. 117. 3 Mod. 117. 2 And, 128. Raſt. Ent. 686. b. Vitail, 1. Vide 3 Leon. 237. * 25. 


Sect. 4. 2 Aud. 127, 128, bb Vide Show. 109, 110. 2 H. H. P. C. * | 151. i 
| tion 


Chap. 25. Of Information. 261 


tion of the Officer who exhibits it, whatſoever Certainty is requiſite in an 
Indictment, the fame at leaſt is neceſſary alſo in an Information, and conſe- 
quently, as all the material Parts of the Crime muſt be preciſely found in 
the one, ſo muſt they be preciſely alledged in the other, and not by Way 
of * Argument or Recital, Yet it hath been adjudged, That where an In- a alk, 374: 
formation of Perjury was drawn in this Manner, Memorandum quod A. B. 
Se. dat Curie bic intelligi & informari quod Termino Santi Hill, Sc. in 

| Rotulis continetur fic, viz. That ſuch an Action was brought, and a Trial 
had thereon, &c. Et quod the Defendant, at ſuch Trial, took ſuch an Oath, 
which was falſe, Sc. without adding before ſuch Mention of the falſe Oath, 
Ft ulterius dat Cur. hic intelligi; yet, by Reaſon of the late Precedents the 

| Information is as ſufficient, at leaſt after Verdict, as if thoſe Words had » Raym. 34, 
been added ; it muſt be confeſſed, That this is the moſt reaſonable Con- 35: 
ſtructiop, for how can it be intended that it could be contained in the Record 
of the Trial, That ſuch an Oath was taken at it, or that it was falſe ? 

Sect. 5. As to the third Particular, vis. How the Law concerning ſuch 
Informations had been altered by Statute? It is recited by 4 & 5 Mi. & 
Ma. 18. That divers malitious and contentious Perſons had more of late, than 
in Times paſt, procured to be exhibited and proſecuted Informations in their 
Majefties Court of King's Bench at Weſtminſter, againjt Perſens in all the 
Counties of England, for Treſpaſſes, Batteries, and other Miſuemeanors, and 
after the Parties fo informed againſt had appeared to ſuch Informations, and 
pleaded to Iſſue, the Informers had very ſeldom proceeded any further, whereby 
the Perſons ſo informed again!t bad been put to great Charges in their Defence; 
and altho' at the Trials of ſuch Informations Verdifs had been given for them, 
or a Nolle Proſequi entered again/t them, they had no Remedy for obtaining Coſts 
againſt ſuch Informers. And thereupon it is enacted, That after the firſt 
Day of Eaſter-Term in the Year 1693, the Clerk of the Crown, in the ſaid 
Court of King's-Bench, for the Time being, ſball not without expreſs Order, 
to be given by the ſaid Court, in open Court, exhibit, receive, or file any Tnfor- 
mation for any of the Cauſes aforeſaid, or iſſue out any Proceſs thereupon, before 
he ſhall have taken, or ſhall have delivered to him a Recognizance from the Per- 
ſon or Perſons procuring ſuch Information, to be exhibited with the Place of 
his, her, or their Abode, Title or Profeſſion, to be entered to the Perſon or : 
Perſons againſt whom ſuch Information or Informations, is or are to be ex- 
hibited, in the Penalty of twenty Pounds, that he, ſhe, or they will effeftually 
proſecute ſuch Information or Informations, and abide by, and obſerve ſuch 
Orders, as the ſaid Court ſhall direct; which Recognizance the ſaid Clerk of 
the Crown, and alſo every Juſtice of the Peace of any County, City, Fran- 
chiſe, or Town Corporate, (where the Cauſe of any Information ſhall ariſe,) 
are by the ſame Statute impowered to tale: After the taking whereof by the 
ſaid Clerk of the Crown, or the Receipt thereof, from any Jullice of the Peace, 
the ſaid Clerk of the Crown ſhall make an Entry thereof upon Record, and jhall 
file a Memorandum thereof in ſome publick Place in his Office, that all Per- 
Sons may reſort thereunto without Fee; and in caſe any Perſon or Perſons 
againſt whom any Information or Informations for the Cauſes aforeſaid, or any 
of them ſhall be exhibited, ſhall appear thereunto, and plead to iſſue, and that 
the Proſecutor or Proſecutors of ſuch Information or Informations, ſhall not at 
his and their own proper Coſis and Charges, within one whole Year next after 
Iſſue joined therein, procure the ſame to be tried; or if upon ſuch Trial a 
Verdict paſs for the Defendant or Defendants, or in Caſe the ſame Informer 
or Informers procure a Nolli Proſequi to be entered; then, in any of the ſaid 
Cafes the ſaid Court of King's Bench is authorized to award the ſaid Defendant 
or Defendants, his, her, or their Coſts, unleſs the Fudge, before whom ſuch In- 
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formation ſhall be tried, ſhall at the Trial of ſuch Information, in open Court, 
certify upon Record, That there was reaſonable Cauſe for exhibiting ſuch In- 
formation; and in caſe the ſaid Informer or Informers ſhall not within three 
. Months next after the ſaid Cofts taxed, and Demand made thereof, pay to the 
ſaid Defendant or Defendants the ſaid Cofts, then the ſaid Defendant and De- 
fendants ſhall have the Benefit of the ſaid Recogmzance, to compel them 
thereunto. 
Sect. 6. But it is provided, That nothing hereof ſhall extend, er be con- 
Arued to extend, or to any other Information than ſuch as ſhall be exhibited in the 
Name of their Majeſties Coroner, or Attorney, in the Court of King's Bench, 
for the Time being (commonly called the Maſter of the Crown-Office.) From 
whence it follows, That Informations exhibited by the Attorney General 
remain as they were at the, Common Law. | | 
For the better Underſtanding this Statute, I ſhall endeavour to ſhew,,. 


$5 4-6 — ny a 
F AA. AS oc oe puttin Er <> 


= n= —̃ — 
mn 


—— — 


Dr ns — 2 05m == 2 


— — —-—t— ——ää ³ 7ð—ð 23 ms Wy Sep . Ye, Moana Coe ana oped FFP 5 * 
, . 
* 
. . 


1. Whether it extend to all Kinds of Informations. | 

2. In what Caſes the Court will order an Information to be filed. 

3. How the Party may be relieved againſt Proceſs iſſued againſt him, 
before any Recognizance given. e 

4. Where the Defendant ſhall have Coſts. 


1 . 
* 


Sec. 7. As to the firſt of theſe Particulars: It ſeems clear, That this 
Statute extends to all Informations whatſoever exhibited by the Maſter of 
* Salk 376. the Crown-Office; and tho' it may be objected, That an Information 
vg in the 2 Nature of a 2vo Warranto, being a proper Means to try a Right, 
„ <4» . TO | 

is not within the Meaning of the Statute, which mentioning Treſpaſs, 
Batteries and other Miſdemeanors, may be reaſonably conſtrued to intend 
ſuch other Miſdemeanors only as are of an inferior Nature, like to thoſe 
ſpecified, which are generally wrangling and frivolous ones ; yet ſeeing 
this is a remedial Law, and therefore ought to be largely conſtrued, and 
ſuch Informations may be as vexatious as any other, and always ſuppoſe 
an Uſurpation of ſome Franchiſe, and every ſuch Ufurpation is certainly 
0 Miſdemeanor, it hath been ſettled that this Statute doth extend to 

them. 
| Sect. 8. As to the ſecond Particular, vis. In what Caſes the Court will 
4 order an Information to be filed: It ſeems to have been the general Practice 
Wl not to make ſuch an Order, without firſt making a Rule upon the Perſon 
4 complained of to ſhew Cauſe to the contrary ; which Rule is never granted, 
W but upon Motion made in open Court, and grounded upon Affidavit of 
ſome Miſdemeanor, which if true, doth either for its Enormity, or dange- 
i rous Tendency, ot other ſuch like Circumſtances, ſeem proper for the moſt 
.- | publick Proſecution. And if the Perſon upon whom ſuch Rule is made, 
1 having been perſonally ſerv'd with it, do not, at the Day given him for that 
Purpoſe, give the Court good Satisfaction, by Affidavit, that there is no rea- 
ſonable Cauſe for the Proſecution, the Court generally grants the Informa- 
tion; and ſometimes upon ſpecial Circumſtances, will grant it againſt thoſe 
who cannot be perſonally ſerv'd with ſuch Rule, as it they purpoſely ab- 
ſent themſelves, Ge. | | 
Sect. 9. But if the Party on whom ſuch Rule is made, ſhew to the 
Court a reaſonable Cauſe againſt ſuch Proſecution ; as that he has been 
before indicted for the ſame Cauſe, and acquitted ; or that the Intent of 
» Cro, Jac. the Proſecution is to try a Civil Right, as the Title to Land, &c. which 
— is not yet determined, or that the Complaint is trifling, vexatious, or 


oppreſſive; or if he can ſhew to the Court (in Anſwer to a Motion for 
2 an 
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an Information, in the Nature of a Quo Warrants) that his Right to the 
Franchiſe in queſtion had been already determined on a Mandamus; or 
that it hath been acquieſced in many Years, without any Diſpute; or 
that it depends on the Right of thoſe who voted for him, which hath 
not been yet tried; or that the Franchiſe no way concerns the Publick, 
(as all thoſe which relate to the Government of a Corporation, or the 
Election of Members of Parliament, and Fairs, and Markets, &c. are 
ſaid to do) but is wholly of a private ® Nature, as a Cony-warren, &c. « vide Salk. 
Or that the Election by which he claims, is agreeable to Charter; or 374- pl. 15. 
that he has never acted under it; the Court will not grant the Infor- 
mation, unleſs there be ſome particular and extraordinary Circum- 
ſtances in the Caſe, the Determination whereof being wholly leſt to 
the Diſcretion of the Court, cannot well come under any cettain ſtated 
RINGS. * 85 

Sec. 10. As to the third Particular, vis. How the Party may be re- 
lieved againſt Proceſs iſſued againſt him, before any Recognizance given ac- 
cording to the Statute ? It ſeems that he may move the Court * to ſet it * Salk. 376. d 
aſide, as having iſſued contrary to the Directions of the Statute. 85 

As to the fourth Particular, vis. Where the Defendant ſhall have Coſts, 
T ſhall obſerve, 5 | 

Ses. 11. Pirft, That if the Information be tried at Bar, the Defen- 
dant can have no Coſts within this Statyte ; for the Words are, Thot the <Clerk's Caſe 
Court is authorized to award Colts, &c. unleſs the Vudge, before whom the In- Far. 47. 
formation (hall be tried, ſhall af the Trial, in open Court, certify upon Re- 

cord, that there was a reaſonable Cauſe for exhibiting ſuch Information, Which 

is moſt naturally to be underſtood of a Trial, at N Prius; and it would 

be abſurd to ſuppoſe, That the Statute intended that the Juſtices of the King's 

Bench, at a Trial before themſelves, ſhould make a Certificate to them- 

ſelves : To which may be added, That where a Cauſe is of ſuch Conſe- 

quence as to be tried at the Bar, it may reaſonably be intended to be out 

of the. Purview of the Statute, which was chiefly deſigned againſt trifling 

and vexatious Proſecutions. 

Sect. 12. Secondly, That if there be ſeveral Defendants, and any one 

of them found -guilty, thoſe who are acquitted cannot have * Coſts with- « gay. 194; 

in this Statute ; and this is agreeable to the Conſtruction made of the Sta- pl. 5. 

tutes which give Coſts to Defendants in civil Actions, by force whereof no 

Defendant in ſuch like Caſe, could recover Coſts before the Statute of 
8 9 Will. 10. | 
Sec. 13. Thirdly, That it hath been adjudged in the Conſtruction of 

theſe Words, The Court of King's Bench is authorized to award to the Defen- 
dant his 455 , where the Judge who tries an Information does not at ſuch Trial 
certify, That there was a reaſonable Clauſe fer the Tyformation *, That the, ,__. 

ſaid Court is bound of Right, in every ſuch Caſe, to award them, whether na verſus * 

the Acquittal were upon the Merits, or only from a Slip in Point of Form, Davis, ad. 

and howſoever notorious the Offence might be; for where a Court is au- mages Mich. 
thorized by Statute, to do a Matter of Juſtice to the Party, upon certain Vide 2 Chan- 
Circumſtances, it has no diſcretionary Power of conſidering, whether it ought cy Caſes 
to do it, or not, when a Caſe appears to be within thoſe Circumſtances. '* * 
To which may be added, That the Statute being general as to all Caſes, 
wherein the Judge, who tries the Information, doth not certify a reaſonable 
Cauſe, ſeems to imply, That it ſhall be left to ſuch Judge only for this 3 
Purpoſe to conſider, whether the Proſecution were reaſonable o 
it is the Proſecutor's Folly not to apply to him, 

So 8 . Se. 14. 


ſue or proſecute ſuch. Information or Informations in the Nature of a Quo War- 
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Sect. 14. It is further enacted by g Anne, 20. That in caſe any Perſin 

or Perſons ſhall uſurp, intrude into, or unlawfully bold and execute the Office 
or Franchiſe of Mayor, Bai, Portreeve, or other Office within a City, Tixon 
Corporate, Borough, or Place in England or Wales, it ſhall and may be lawful, 

to and for the proper Officer of the Court of Queen's Bench, the Curt of Seſſions of 

Counties Palatine, or the Court of Grand Seſſions in Wales, with the Leave of the 

ſaid Courts reſpectively, to exhibit one or more Information or Informations, in 
the Nature of a Quo Warranto, at ihe Relation of any Perſon or Perſons de- 

firing to ſue, or proſecute the ſame, and who ſhall. be mentioned in ſuch Informa- 
tion or Infermations, to be the Relator or Relators againſt ſuch Perſon er Perſons 

fo uſurping, intruding into, or unlawfully holding and executing any of the ſaid 
Offices or Franchiſes, and to proceed therein in ſuch Manner as is uſual in Caſes 

of Informations, in the Nature of a Quo Warranto, and if it ſhall appear to the 

faid reſpective Courts, that the ſeveral Rights vers Perſons to the ſaid Off 
ces or Franchiſes, may properly be determined amis Information, it ſhall and may 

be lawful for the ſaid reſpeclive Courts to grve Leave to exhibit one ſuch In for- 

mation againſt ſeveral Perſons, in order to try their reſpective Rights to ſuch 

Offices or Franchiſes, and ſuch Perſon or Perſons, againſt which ſuch Informa- 

tion or Infermations in the Nature of a Quo Warranto, ſhall be ſued or pro- 
ſecuted, ſha'l appear and plead as of the ſame Term of Seſſions in which the ſaid In- 
formation or Informations ſhall be filed, unleſs the Court, where ſuch Informaticn 
ſhall be filed, ſhall give further Time to ſuch Perſon or Perſons againſt whom 
ſuch Information ſhall be exhibited, to plead ; and ſuch Perſon or Perſons who ſhall 


ranto, ſhall proceed thereupon, with the moſt convenient Speed that may be. 
Sec. 15. And it is further enacted and declared, That in Caſe any Perſon 
or Perſons, againſt whom any Information or Informations, in the Nature cf 
a Quo Warranto ſhall, in auy of the ſaid Cafes, be exhibited in any of the ſaid 
Courts, ſhall be found or adjudged guilty of an Uſurpation, or Intruſion into, or 
unlawfully holding and executing any of. the ſaid Offices or Franchiſes, it ſhall 
and may be lawful to and for the ſaid Courts reſpectively, as well to give Judg- 
ment of Ouſter againſt ſuch Perſon or Perſons, of and from any of the ſaid OH- 
ces or Franchiſes, as to fine ſuch Perſon or Perſons, reſpe&ively for his or their 
uſurping, &c. And alſo to give Judgment that the Relator and Relators, in ſuch 
Information named, ſhall recover his or their Cofts of ſuch Proſecution; and if 
Judgment ſhall be given for the Defendant or Defendants in ſuch Information, 
he or. they, for whom ſuch Judgment ſhall be given, ſhall recover bis or their 
Coſts therein expenaed againſt ſuch Relator or Rel:tors, ſuch Cofts to be levied 
by Capias ad Satisfaciendum, Fieri Facias, or Elegit. „ | 
Sect. 16. And it is further enacted, That the Statute for the Amendment 
of the Law, and all the Statutes of «Jeofails ſhall be extended to Informations, 
in Nature of a Quo Warranto, and Proceedings thereon, for any the Matters 


. + . - 
\ * 


%% % ͤô 8 

And now I am in the ſecond Place to conſider the Nature of ſuch In- 
formation, as is partly the Suit or the King, and partly the Suit of the 
Party, which is commonly called an Information gui tam, and this ha- 
ving a great Affinity with Actions on Statutes, I ſhall conſider them to- 
gether, and endeavour to ſhew, f „ ul pg. 


G : 


1. In what Caſes they lie; 
2, What ought to be the Form of them. 
3. In what Courts they may be brought. 
TT 
5. Within what Time. 


. 3 


6. Who 
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6. Who are diſabled to bring them. 
. Whether there may be a Nonſuit in them ? | 

3, Whether the Informer or Defendant may appear by Attorney ? 

9. In what Caſes there ſhall be Coſts. 

10, Whether the Defendant may wage his Law, or take Advantage of 
a Protection? 

11. In what Manner the Defendant is to plead to ſuch an Information 
or Action, 

12, By whom the Replication ſhall be made. 

13 4 what Manner the Iflue ſhall be joined, and where it ſhall be 
tried. | | 

14. Where the Verdict may be found as to Part of the Information 
againſt the Informer, and as to other Part for him. 

15, What Judgment o ſuch an Information or Action is good. 

16. Whether the Penalty of a penal Statute may be compounded or 


granted over ? 


Sef. 17. As to the firſt of theſe Particulars, viz. In what Caſes an 
Information or Action qui tam will lie; IA take if for granted, that they 2 And. 127, 
lie on no Statute which prohibits a Thing as being an immediate Offence 129. 
againſt the Publick good in general, under a certain Penalty, unleſs the | 
Whole, or Part of ſuch Penalty be expreſly given to him who will ſue for“ 2, And. 128: 
it; becauſe ® otherwiſe it goes to the King, and nothing can be demanded 5 1155. 
by the Party. But where ſuch Statute gives any, Part of ſuch Penalty to 139, 14%. 
him who will ſue for it by Action or Information, &c, I take it to be ſet- Bre * 
tled at this Day, That any one may bring ſuch Action, or Information, 357 6 
and lay his Demand © 7am pro Domino Rege quam pro ſeipſo, * Allo where! eee 3, 
a Statute prohibits, or commands a Thing, the Doing or Omiſſion wheieof 3 pl 5 
is an immediate Damage to the Party, and alſo highly concerns the Peace, 36, 346. pl. 9. 
Safety, or good Government of the Publick or the Honour of the King, 55 130, 

or of his ſupreme Courts of Juſtice; as the Statutes of the Scandal of Long quinto 
Great Men, of Hue and Cry, and thoſe that reſtrain certain Suits Ed: 4. 117. b. 
in the s Civil or Canon Law Courts, or even in inferior * Common 4 c . 
Law Courts; it ſeems to have been the general Opinion, that the Party 12 Co. 134. 


k "AS ; : 4 . * 4 Co. 13. 6 
grieved may, and it is holden ' by ſome that he ought to bring his Action * 4 808 775 


on ſuch Statute am pro Domino Rege quam pro ſeipſo. And it ſeems to yeq. 123 
be taken k as a Ground in ſome Books, That where-ever the King is to have Quære 1 Sid. 
a Fine on an Action on a Statute, the Action muſt be ſo laid; but not 4. oF. 
where the Defendant is only to be amerced. But I much Queſtion, Whether Raſt, Bre. 
this be a good general ſettled Rule in Relation to this Matter; fince in an 4%, 47- 
Action on the Statutes of Hue and Cry, the Defendant ſhall ! only be g& 348. 


amerced ; and yet ſuch Action may certainly be laid tam pro Domino Rege quam : Rok. Foe. 
220. Uimes 


pro ſeipſo, Allo in Actions, which by the Common Law a Man may bring hag hp 
tam pro Domino Rege quam pro ſeipſo, as in thoſe for Injuries to the Party, xs a 
mixed with a high Contempt to the King, (as where a ® Judge refuſes to Cro. Jac. 134. 


allow the Benefit of the King's Pardon to a Priſoner, unleſs he will give * * mo 


him ſuch a Bribe; or where one makes a Reſcous of one taken on a Ca- * Raft, Ent. 
pl. 1, 2. 


pias Utlagatum, at the Snit of the Party, or the Sheriff ſuffers one taken $35.1 das 

on ſuch a Capias to eſcape) the Plaintiff is? ſaid to have his Election to * ry 

lay his Action this Way, but not to be compelled fo to do. To which may Bei ;, 
Ide Moor 


be added, that the Plaintiff cannot ſo lay his Action for a Common Treſ— eral eats. 


paſs at Common Law, and yet therein the Defendant is to be fined. T Cro. Ja. 358. 
m1 Rol. Ab. 


o 1 Rol. Re. 78. pl. 19. Cro. Jac. 360, 361, 532, 533. Cro. Eliz 877. 


1. A. pl. 1. *1 Rol. Ab. 1. A. pl. 2. 
Parallel Caſes, Noy 22. 2 Rol. Ab. 93. pl. 14. 41 Aſl. pl. 12. 27 Aſſ pl. 49. 7 Cro. Jac. 619. pl. 5. 
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Neither does the Opinion I would contend againſt, ſeem to be confirmed by 

the conſtant Courſe of Precedents ; but on the contrary, many of thoſe on 
a Co. Ent. 44. the Statutes againſt “ Forcible Entries, and on the Statutes againſt b illegal 
b. 146.2. Pre- Diſtreſſes, do not lay the Action tam pro Domino Rege quam pro ſeipſo; and 
N both. vet there are © Authorities in this laſt Caſe, as well as in the former, that 
1 Raft. Ent. the Defendant is liable to be fined. But the Caſe of an!“ Action on 2 & 3 
226. b. pl. 1. Ed. 6. 13. wherein it ſeems clear that it is not neceſſary to lay the Action 
1 fam pro Domino Rege quam pro ſeipſo, does not ſeem to come up to the 
« Co. Ent. 45+ Point; becauſe it is generally holden, that the Defendant is only amerce- 


b. i 6. 6. able in ſuch Action, being in Nature of an Action of Debt, and not finable, 
2 of. 131. as it is ſaid © that he may be in an Indictment or Information grounded on 
1 Rol. A. 222. the * Contempt of the Statute. | 
. Dy. Sect. 18. As to the ſecond Particular, viz. What ought to be the Form 
177- of ſuch Information or Action: Having in the precedent Chapter Sect. 92. 


1 Danv. 460. endeavoured to ſhew that there is no need that ſuch Information or Action 
{oh Ca. 559, conclude contra pacem ; and in Se. 95. Whether it be neceſſary for them 
560. to conclude in contemptum Regis; and in Sect. 100. That they need not re- 
em cite the Statute whereon they are grounded; and in Sections 101, 102, &c, 
L Rol. * What Miſ-recitals of a Statute will be fatal; and in Se&#. 110, 111, &c, 
223. pl. 7. How far it is neceſſary to bring the Caſe within the very Words of the Sta- 
2 mo” tute ; and in Sec. 116, 117, How far it is neceſſary to conclude contra 
122. formam Statuti; and in Sect. 11 5. In what Caſes one may have Judgment 
e 1 on a Statute, in an Action brought at Common Law; I ſhall in this Place 
| fora 4 Ja. obſerve only theſe following Particulars: 
538, 631. Se. 19. Firſt, If an Information contain ſeveral Offences againſt a Sta- 
f Vid, Sv. 6a. tute, and be well laid as to ſome of them, but defective as to the reſt, the 
s Cro: Jac: Informer may have Judgment for ſo much as is well laid. *® As where the 
24. 266. Words of the Statute are fully purfued in the Deſcription of ſome of the 
p Keb. 366, Offences and not of others; or where ſome of the Times that the Defen- 
367. dant bath offended againſt the Statute are expreſſed with convenient Cer- 
bom pn tainty, and others not; as where it is alledged that the Defendant, for 
8 — 529, eleven Months, and more, from 10 September in ſuch a Year, unto 9g 
September in the Year following, uſed a Trade, without having been an 
Apprentice, &c. or was abſent from Church, &c. in which Caſes Judgment 
ſhall be given for the eleven Months. But if the whole Time be expreſſed 
inconſiſtently; as that the Defendant was an Offender eleven Months, from 
the firſt of November in ſuch a Year to the firſt of Auguſt following, the 
whole is void for the Repugnancy, as hath been more fully ſhewn, Ch. 25. 
Sect. 62. | | 

Se. 20, Secondly, It feems to be ſettled at this Day, That it is in 
the Election of him who brings an Action on a penal Statute, which gives 
one Moiety of the Forfeiture to the King, and another to the Informer, 
either to have a Writ againſt the Defendant, Qod reddat Domino Regi & 
4 Jon. 261, fl. B. qui tam, &c. quas eis debet; or to have it in this Form, Qyod Reddat 
8 256, A. B. qui lam, &c. quas ei debet, Alſo it ſeems to be ſettled, That whe- 
Pl. Com. 77, ther the Writ be in the one Form, or the other, it is well purſued by a De- 
55 1 claration in the Name of the Plaintiff only, * Alſo it ſeems to be doubt- 
3 Lev. 374, ful, whether there be any Neceſſity that either the Writ, or Count, in 
375- . any ſuch Action, do expreſs that it is brought by it for the King, as 
66, 67. well as the Party, as hath been more fully ſhewn in the 17th Section; and 
Moor 64, 65. there is a | Precedent of ſuch an Action brought in the King's Name by 
he Sim, 4. A. B. qui pro feipfo in hac parte ſequitur. But it ſeems ® agreed that 
— 20. "x fro. Act. popular, 5. Long Quinto Ed. 4. 117. b. 118. a. See Raſt, Ent. 686, Vit. 1. 427. pl. 4. 428. 
pl. 5. 1 Raſt, Ent. 427. pl. 3. m Jo. 261, 262. Cro. Ca. 256, Co. Entr. 371, b. 


2 every 


530. 
Cro. El. 835. 


; ; g . 2 Inſt. - 
Action in the Court in which it is commenced, and therefore may reaſon - 3 * 5 BY. & 
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every Information muſt he in this Form, That the Informer tam fro De- 

mins Rege quam pro ſeipſo Sequitur, even where it is brought on a Sta- 

tute which gives one third Part of the Penalty to a third Perſon, But I 

find ſome Difference as to the Forms of ſuch Informations, as to. ſome 

other Reſpects; for lometimes they ſay, * that the Adtion accrues to the co Ent. 
Informer qui tam, Ge. to demand the Sum forfeited for the King and 370. b. 


bimſelf; and b ſometimes that it accrues to the King, and to the In- pp _— 


J S. Sc. (vis. where the Statute divides the Penalty into three Parts, 463. b. 5. 


former, qui tam, c. ande ſometimes, that it accrues to the King, and to 431. b. pl. 15. 


requires a ſubſequent one, grounded on the Conviction d Alſo, ſometimes 3 

ſuch Informations pray Proceſs againſt the Defendant, to bring him in Vide 2 Keb. 
to f Anſwer to the Informer, qui tam, c. only; ſometimes 8 to anſwer 1 * 5 
tam Domino Regi quam A. B. gui tam, &c. and h ſometimes to anſwer de & 4 Co. Ent. 
ſuper premfiis generally, without expreſſing to whom. 370. a. 364. 


Sed, 21. Thirdly, Regularly it is ſafeſt for every ſuch Information 2b 


than appears to be his Due, it is inſufficient as to him; yet perhaps it 6s, a. 366. a. 
may be good as to the Share of the Forfeiture given to the King. Alſo, 5 


Ty, as it does on the Statute of Foreſtalling, it hath been achudged ſufficient 5 H. 8. 23. 
to leave a Blank for the Sum. Allo it hath been adjudged, That a Popu- 8 
lar Action may conclude ag graue dammuuin, without adding of the Plain. , ; 


Hf ; becauſe every Offence, for which ſuch Action is brought, is ſuppoſed J Hob 249. 
to be a general Grievance to every Body, ide Cro. Ca; 


be admited or received to purſue againft any Perſon or Per 0% Upon any pe- 339, 331. 
nal Statute, but by Way of Information or orignal Aion, and not other- 5 5 * * 
wiſe. And it hath been adjudged, That no Popular Action, fince this Sta- 5 Jo. 156, 
tute, can be brought on a former Statute, either by ? Bill in the Kin 8 157: 
Bench, or by Plaint in an Infarior Court, but only by Original Writ, or : 
Information ; whether the Statute on which ſuch Action is grounded, * jn. * Cro. El. 


- againſt * making Kerſeys, without having ſerved an Apprenticeſhip; 3 Jad, 194. 
and that of 5 E;z. 4. againſt * following any other Trade without ha. 5 Cos. Be, 


pl. 14. 
Ving ſerved an Apprenticeſhip.) Yet the contrary hath been ſince expreſly * 23H. 6. 10. 
adjudgedeun as to ſuch former Statutes as expreſly give a Recover El. 76, 


Bill or Plaint, becauſe the Statute of 18 Elz. doth not mention original No. 247. pl, 
rits, but original Actions; and a Suit by Bill or Plaint is an original 390. | 


ably ſeem to be only within the Intent of the Statute, where it is re- M. 5. par. 32, 
moved into a Superior Court, and there proceeded upon. And if this be £2 34- 9. 


| Mo, 412. pl. 
365, 5 El. 4+ par. 31, 39. Cro. El. 544, pl. 14. Noy 60. 1 Rol. Ahr. $37-Pl. 8, 9. * Vide 2 Dany. 
| 237. | | 


the 


| e Lutw, 162. Sef.23., Fifthly, In an Action on a Statute, which requires ſome 


6 Co. 20. a 


* Parag. 4, mation or Action may be brought: It is enacted by 31 El. 5. That in any 
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the Meaning of the Statute, I ſee not how any Suit whatever, by Bill or 

Plaint on any penal Statute, can be within the Purview of it; while* ſuch 

Bill or Plaint continue in the Court in which they were commenced, whe- 

ther the Statute on which they are brought do expreſly mention them, or 

leave the Method of ſuing to the general Conſtruction of Law. To which 

ray be added, That the Statute 21 Zac. 1. 4. Par. 1. ſeems to ſuppoſe, 

that Actions on penal Statutes may indifferently be brought by Writ, Plaint, 

Bill, or Information; for the Words are, That all Offences hereafter to be 

committed againſt any penal Statute, for which any Common Informer or 

Promoter may lawfully ground any Popular Aion, Bill, Plaint, $ uit, or 
Information, before Fuſlices of Aſſiſe, &c. ſhall be commenced; &c. by way of 

Action, Plaint, Bill, Information, or Indicient in the proper County, be- 
a Cro Bl. 434. fore the Fuſtices of Aſiſe, Sc. However it ſeems clear, That no Suit, by 
- 45, 645. Bill or Plaint, by a Party grieved, ſuing upon a Clauſe, either expreſly or 
Vi c El. impliedly relating to himſelf only, is within the ſaid Statute of 18 E.. 
76, 77. For it is expreſſy provided, Par. 6. That it ſhall not reſtrain any certain 
3 Leon. 237. Perſon, Body Politick or Corporate, to whom, or to whoſe Uſe, any Forfei. 
| ture is limited by any Statute, and not generally to any Perſon that will ſue ; 
b Cro. El. 76. but that every ſuch Perſon may ſue as before, b But where the Party parti- 


* cularly grieved by an Offence againſt a Statute, ſues for a Forfeiture gene- 
ide 3 Leon, 5 e e 
237. rally limited to any one who will ſue for it, he ſeems to be as much 


within the Reſtraint of the ſaid Statute, as if he were not the Party 
rieved. | 


Officers at one certain Time after their Admiſſion, and others at another, 
to qualify themſelves by certain Acts, it is ſafeſt, expreſly to ſhew the 
Time when the Defendant was admitted to his Office, and that he ne- 
glected to qualify himſelf in the Time limited; and alſo, That he actually 

_ exerciſed his Office after ſuch Neglect. | 
a Show. 3379. Sect. 24. Sixthly, It is ſaid, That the Fact is ſufficiently alledged 
after a quod cum in an Action on a Statute, but not in an Information, 
Sect. 2 5. As to the third Particular, viz, In what Courts ſuch an In- 
formation or Action may be brought: Having already, Ch. 5. Sec. 33. 
Contra Hut. endeavoured to prove, that where a Statute appoints that a Penalty ſhall 
To ae: be recovered in any of the King's Courts of Record, the Offence may be 
Lit. 163, indicted before Juſtices of Oyer and Terminer, though not in a Court-Leet, 
Vide Cro. Ca. or of Pie-powders, or ſuch others, inſtituted for ſpecial Purpoſes ; and 
1 Vent. 3. intending under the next Particular, incidentally to conſider what Suits may 
e Cro. El. be brought in the Courts of Veſtminſter-Hall, on penal Statutes ; I ſhall 
530. Pl. 59. only take Notice in this Place, That where a Statute limits Suits by an In- 


f 2 And. 127, former qui fam to other Courts, yet any one may, by Conſtruction of 


126. Law, exhibit an Information in the Exchequer for the whole Penalty for 
nag 179, the Uſe of the King. 


© Parag. 3. Se. 26. As to the fourth Particular, viz. In what County ſuch Infor- 


Se. 47, Declaration, or Information, (s not being exhibited by ſuch Officers of Record, 
as had in Reſpect of their Offices, before the Time of the ſaid. Statute, lau- 

fully uſed to exhibit Informations, or ſue upon penal Laus; and not con- 

cerning Champerty, buying of Titles, or Extorting, or the King's Cuſtoms, 

&c. or Uſury, or Foreſtalling, &c.) the Offence againſt any penal Statute ſhall 

not be laid to be done in any other County but where the Matter alledged to be 

the Offence, was in Truth done: And that the Defendant may traverſe, and al- 

ledge, That the Offence ſuppoſed to be committed, avas not committed in the htc 

de he re 
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where it is alledged ; which being tried for the Defendant, or if the Plaintiff 
ze thereupon nomſuit, the Plaintiff” ſhall be barred in that Action or Infor- 
ation. | 

” Se&#. 27. It is further enacted, Par, 7. That all Suits for uſing unlawful, 
or not uſing lawful Games, or for not having Bowes or Arrows, or for uſing a 
Trade without having been brought up in it, ſhall be ſued and proſecuted in 
the General Quarter-Seſfions of the Peace, or Aſſiſes of the ſame County, where 
the Offence ſhall be committed, or otherwiſe inquired of, heard and determined 
in the Aſiſes, or General Quarter-Seffions of the Peace of the ſame County 
where ſuch Offence ſhall be committed, or in the Leet within which it ſhall 
happen, and not in any wiſe of the ſame County, where ſuch Offence ſhall happen, 
of be communes.” --- | 
In the Conſtruction of this Statute, the following Particulars ſeem moſt 
remarkable: „„ 

Set. 28. Firſt, That it hath been adjudged, That the Defendant can 
have no Advantage of the above-recited Clauſe, which appoints, That all 
Offences againſt penal Statutes ſhall be laid in the proper Counties, but 2 And. 180. 
only by Way of Plea; and this Conſtruction ſeems very agreeable to the = rnd 
Purport of the ſaid Clauſe ; the Words whereof are, That the Defendant Go, El 73% 
may traverſe the County, &c. which being tried for him, or if the Plaintiff 736. 
be thereupon nonſuit, the Plaintiff ſhall be barred, &c. But this Point is 
otherwiſe ſettled by 21 Jac, 1. 4. Par 3. | 
Sect. 29. Secondly, That the ſaid Clauſe extends b not to any Suit by a ro. El. 645: 
Party grieved, or by the © Attorney General, but only to thoſe brought by pl. 53- | 
common Informers. Ss 84 71 
Sect. 30. Thirdly, That the laſt recited Clauſe, concerning Suits for 
uſing a Trade without having been brought up in it, &c. which are ap- 
pointed to be brought at the Aſſiſes or Seſſions, in the proper County, and 
not in any wiſe out of the County, reſtrains not an Information in the q * Cro. Jae. 
King's Benchor Exchequer, for ſuch Offence happening in the ſame Coun- 4+ 5.6h 
ty where thoſe Courts are ſitting ; for the nagative Words of the Statute are Hob. 184. 
not, That ſuch Suits ſhould not be brought in any other Court, but, That 
they ſhall not be brought in any other County; and the Perogative of theſe 
High Courts ſhall not be reſtrained without expreſs Words. But where the 
Offence is in a different County, ſuch Suits, in thoſe, or any other Courts, 
out of the proper County, ſeem to be within the expreſs Words of the « vide Hob. 
Statute; Yet it was long a very great Queſtion, Whether an Action of 184, 37. 
Debt or Information, in the Courts of We/tminſter-Hall, were not to be 8 = 
conſtrued to be out of the Meaning of them: But this Point is now ſettled pi. 46. 
in the Conſtruction of the Statute of 21 Tac, 4. as ſhall be more fully 2 Keb 9 ple 
ſhewn hereafter. eee . x 1 n 
Sec. 31. It is enacted by the ſaid Statute, of 2 1 Jac. 1. 4. That all Of 3 Keb. 247. 
fences to be committed againſt. any penal Statute, for which any Common In- P\ 7: . 
former or Promoter may lawfully ground any Popular Action, Bill, Plaint, Suit 1 Sid. 303. 
or Information before Juſtices of the Aſiſe, Fuſtices of Niſi Prius or Gaol-Deli- 400. 
very, Juſtices of Oyer and Terminer, or Fuſtices of Peace, in their General 
or Quarter-Seffions, (except Offences againſt the Statutes concerning * Recuſancy, , vide Hob. 
&c. or Maintenance, &c. or the King's Cuſtoms, &c. or tranſporting Gold, or 251. & B. 1. 
Silver, or Munition, or Wool, or Leather, &c.) ſhall be commenced, ſued, LO. 8. 
proſecuted, tried, recovered and determined, by Way of Action, Plaint, Bill, W. "my 
Information or Indiftment before the Juſtices of Aſiſe, Juſtices of Niſi Prius, 
Juſtices of Oyer and Terminer, and Fuftices of Gaol-Delivery, or before 
the Juſtices of the Peace of every County, City, Borough or Town Corporate, 
end Liberty, having Power to enquire of, hear and determine the ſame, in 

Vor. II. 2 2 2 Eng- 
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England or Wales, wherein ſuch Offences ſhall be committed, in any of the 
Courts, Places of Judicature, or Liberties aforeſaid, reſpetively, only at the 
Choice of the Parties who ſhall commence Suit, or proſecute for the ſame, and not 
elſewhere, ſave only in the ſaid Counties, or Places uſual for thoſe Counties, or 
any of them ; And that the like Proceſs in every popular Action, Bill Plaing, 
Information or Suit, to be commenced, ſued or proſecuted, by Force of, or ac- 
cording to the Purport of this A, be had and awarded, to all Intents and Pur. 
poſes, as in an Action of Treſpaſs Vi & Armis at Common Law. And that 
all, and all Manner of Informations, Actions, Bills, Plaints, and Suits what 
ſever, to be commenced, ſued, proſecuted, or awarded, either by the Attorney 
General, or by any Officer * or by any Common Informer, or other 
Perſon whatſoever, in any of his Majeſly's Courts at Weſtminſter, for, or 
concerning any the Offences aforeſaid ſhall be vil. 

Sect. 32, And it is further enacted, That if on the General Iſue the 
Offence be not proved in the ſame County in which it is laid, the Defendant 
ſpall be found Not guilty, as ſhall be more fully ſhewn under the eleventh 
Particular, | pe 

Sed. 33. Alſo it is farther enacted, That no Officer ſhall receive, file, or 
enter of Record, any Information, Bill or Plaint, Count or Declaration, 
grounded on the ſaid penal Statutes, or any of them, which by this AF are 
appointed to be heard and determined in their proper Counties, until the Ju- 
former or Relator hath firſt taken a Corporal Oath before ſome of the Fudges of 
that Court, that the Offence or Offences laid in ſuch Information, &c. was, or 
were not committed in any other County than where, by the ſaid Information, 
&c. the ſame is, or are ſuppoſed to have been committed, &c. the ſame Oath to 

be there entred of Record, | „ | 


R? 


: 1 Salk. 372, In the Conſtruction of this Statute, I ſhall obſerve the following Par- 


373. ticulars: 

Carth. 465. | ED Lo | 

1 Sect. 34. Firſt, That as the Law is now * ſettled, no Action of Debt, 
3 Inſt. 192, or Information, or other Suit whatever can be brought in any Court of 
See che con · Meſtminſter-Hall, on any penal Statute, made before the ſaid Statute of 
trary adjudged 2 1 Jac. for any Offence not herein excepted, for which the Offender may 
e = be proſecuted in the Country, b unleſs ſuch Offence ſhall be committed in 
3 Lev. 21. the ſame County in which Court ſhall fit; and ſurely this cannot but 
3Keb.804. pl. be thought moſt agreeable to the Meaning as well as the Letter of the 
I kcb. 401, ſaid Statute; the whole Proviſion whereof would be to little Purpoſe, if 
447, 458. ſuch Suits ſhould be conſtrued out of it. And as to the Objection, That 
* 303. if all Suits on penal Statutes ſhould be wholly taken from the Superior 
See the ſane Courts, all Offences againſt them would become diſpuniſhable by the Of- 
Caſe doubted fender's Removing himſelf out of the County wherein he committed them; 
4 becauſe the Courts in the Statute mentioned, have no Juriſdiction out of 
Latch. 192. the Counties wherein they ſit; it hath been © anſwered, That Proceſs of 
Sup. Seck. 30. Qutlawry will lie againſt ſuch Offenders, by Virtue of the above-recited 


Muy 29 Clauſe of the faid Statute, which gives the like Proceſs in all Suits pro- 


1 Lat. 165. ſecuted according to the Purport of it, as in Actions of Treſpaſs at the 


2 Keb. 349. Common Law. 
pl. 10. 


Raym. 394. _ Sect. 35. . Secondly, That * where a ſubſequent Statute gives an Action 
* 1 Jon. 193. of Debt, or any other Remedy, for the Recovery of a Penalty in any 


927 . Court of Record generally, it ſo far impliedly repeals the Reſtraint of 21 
Pl. 14. Jac. and conſequently leaves the Informer at his Liberty to ſue in the 

4 1.505 372, Courts of Weſtminſter-Hall. 2 | _ 

Carch. 465, Sect. 36, 
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Sec. 36. Thirdly, That the Statute of 21 Fac. gave no Juriſdiction * 1 Vent. 8. 


to the Courts therein mentioned, over any Offences, in Relation to which 2 yr A 
they had none before; and * therefore that Suits for ſuch Offences muſt » 8 
be brought in the Courts of Wefminfter-Hall in the ſame Manner as Il key 4 
before. 5 
Sect. 37. FPFourthly, That © the ſaid Statute hinders not the Removal of Vile 2 Ke 
any Indictment into the King's Bench by Certiorari; after which it may $09: N 
be either tried there, or in the Country by N Prius a Ain 1 08 
Sect. 38. Frfthly, That d it hath been adjudged, That an Officer by re- 316. 
ceiving an Information without ſuch a previous Oath, That the Offence 3 
aroſe in the ſame County in which it is laid, doth not make the Proceed- 2 Inſt 193. 
ings upon it erroneous; for the Act is only directory to the Officer, but 
doth not intend that ſuch Oath ſhould be made Parcel of the Record ; and 
therefore the Omiſſion of it cannot be aſſigned for Error; and yet the Act 
is expreſs, That ſuch Oath ſhall be entered of Record. But Puzre, If the 
Court may not properly be * moved to ſet aſide ſuch Proceſs, as having . vide Selk. 
iſſued contrary to the Directions of the Statute ? 1 376. pl. 19. 
Sect. 39. Sixthly, That no Suit by a Party grieved is within the Re--Supta SR 10. 
ſtraint of the Statute. 3 Nor vi. "EP 
Sef. 40. As to the fifth Particular, vis. Within what Time ſuch In- Shower 354. 
formation or Action may be brought: It is to be obſerved, That all Popus 3 8 
lar Actions were limited to a certain Time by 7 H. 8. 3. But this * Statute Adion Popu- 
being repealed by 31 Elig. 5. I ſhall take no farther Notice of it. lar, 6. 
Set. 41. But it is enacted by the ſaid Statute of 31 El. 5. Par. 5. That 
all Actions, Suits, Bills, Indictments, or Informations which ſhall be brought for 
any Forfeiture upon any Statute penal, made, or to be made, whereby the For - 
fetture is or ſhall be limited to the Queen, her Heirs or Succeſſors only, ſtall be 
brought within two Years after the Offence committed; and not after two Years, 
And that all Actions, Suits, Bills, or Informations, which ſhall be brought for 
any For fetture, upon any penal Statute, made, or to be made, except the Statutes 
of Tillage, the Benefit and Suit whereof is, or ſhall be by the ſaid Statute, limi- 
fed to the Queen, ber Heirs or Succeſſors, and to any other that ſhall proſecute 
in that Behalf, ſhall be brought by any Perſon that may lawfully ſue for the 
ſame, within one Year next after the Offence committed, and in Default of 
ſuch Purſuit, that then the ſame ſhall be brought for the Queen's Majeſty, 
her Heirs or Succeſſors, any Time within the two Years after that Year ended. 
And if any Action, Suit, Bill, Indictment, or Information, ſhall be brought 
after the Time ſo limited, the ſame ſhall be void. And it is aue That 
where a ſhorter Time is limited by any penal Statute, the Proſecution muſt 
be within that Time. NY 15 
Sect. 42. Alſo it is enacted by 18 El 5. Par. 1. That upon every Infor- 
mation which ſhall be exhibited on any penal Statute, a Special Note ſball be 
made of the very Day, Month, and Year of the exhibiting thereof into any 
Office, or to any Officer, which lawfully may receive the ſame, without any 
Antedate thereof to be made ; and that the ſame Information be accounted 
and taken to be of Record, from that Day forward and not before : And that 
no Proceſs be ſued out upon ſuch Information, until the Information be exhi- 
bited in Form aforeſaid, &c. and that every Clerk making out Proceſs contra- 
ry to this Af, ſhall forfeit 40 s. &c. 
Sect. 43. It is farther enacted by 21 Jac. 1. 5. That no Officer ſhall receive, 
file, or enter of Record, any Information, Bill; Plaint, Count, or Declaration, 
grounded on any penal Statute (being within the Proviſion of the ſaid Sta- n Fot this 
cute of 21 Jac.) until the Informer or Relator hath firſt taken a corporal Oath, _ A 
before ſome of the Judges of the Court, that he believes in bis Conſcience, the O fi... 
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Fence was committed within a Year before the Information or Suit, within the 
County where the ſaid Information was commenced, &c. 


In the Conſtruction of theſe Statutes, I ſhall obſerve the following Par- 
ticulars ; | 
Hob. 270. Sed, 44. Firſt, That a if an Offence prohibited by any penal Statute, 
be alſo an Offence at Common Law, the Proſecution of it, as of an 
Offence at Common Law, is no way reſtrained by any of theſe Sta- 
tutes. | 3 
Sec. 45. Secondly, That if a Suit on a penal Statute be brought after 
> Shower's the Time limited, the Defendant needs not plead the Statute, but b may 
Rep. 353- take Advantage of it on the General Iſſue. RY 
35+: Sect. 45, Thirdly, That if an Information qui tam be brought after 
the Year on a penal Statute, which gives one Moiety to the Informer, and 


<Cro. Ca.331. the other to the King, it is naught only as to the Informer, but good for 


Cro. Jac. 39%: the King. | 
60. pl. ne Sec. 47. Fourthly, That the Party grieved is“ not within the Re- 


a Supra, Set. ſtraint of theſe Statutes, but may ſue in the ſame Manner as before. 

. Sect. 48. Fifthly, That it ſeems not to be ſettled, Whether the Su- 

353, 354 ing of a Latitat within the Year be a ſufficient Commencement of a Suit 
on a penal Statute, to avoid the Limitation of theſe Statutes? _ 

Show. 353. Seck. 49. Sixthly, That it f ſeems alſo to be queſtionable, Whether a 

354 Suit by a Common Informer, on a penal Statute, which firſt gives an 
Action to the Party grieved, and in his Default, after a certain Time, to 
any one who will ſue, be within the Reſtraint of theſe Statutes ? 

Se, 50. Seventhly, That it ſeems queſtionable, Whether the Clauſe in 

31 El. 5. Par. 4. by which it is enacted, That nothing in the ſaid Act con- 

trained ſhall extend to Champerty, King's Cuſtoms, or Foręſtalling, &c. but 
that every ſuch Offence: may be laid in any County ; any Thing in the ſaid Act 

ro the contrary notwithſtanding, do except the ſaid Offences, out of the above- 
recited Clauſe, relating to the Time within which Suits on penal Statutes 
muſt be brought? For the Words above-mentioned, viz. But that every 
ſuch Offence may be laid in any County, ſeem to reſtrain tthe Generality of 
the precedent, which ſay, That nothing in the AF contained ſhall extend to 
ſuch Offences. - 5 | " 

Sect. 51. As to the ſixth Particular, viꝝ. What Perſons are diſabled to 

bring fuch an Information or Action: It is enacted by 31 El. 5. Par. 1. 
That no Perſon, other than the Party grieved, ſball be received to inform, 
or ſue upon any penal Statute, that before that Time hath been for any Miſ- 
demeanor, by any Order of any the Queen's Majeſty's Courts, ordered not to 
follow or purſue any Suit upon any penal Statute.” | TT: 

Sect. 52. As to the ſeventh Particular, viz, Whether there may be a 
£Co. Lit. Nonſuit in ſuch an Information or Action? It ſeems agreed, That notwith- 
i 122 8 GAR ſtanding the King * cannot be nonſuit in any Information or Action wherein 
z. ble himſelf is the ſole Plaintiff; yet any * Informer gui tam, or * Plaintiff in 
Bro. Nonſut, a Popular Action, may be nonſuit, and hereby wholly * determine the 
= 116. Suit as well in Reſpect of the King as of himſelf : Alſo it ſeems agreed, 
b Coli That the Attorney General may enter a Nolle Proſequi, (which, as“ ſome 
139, b. ſay, has the Effect of a Nonſuit) to any Information or Action brought by 
— Noiſunit, the King only. on | | h 


Preroga. 116. I Bro, Nonſ. 35. * 37. H. 6. 5. a. Bro. Nonſuit, 35. I Lit. 139. b. = Co. Litt. 139. b. 
Vide 1 Sid. 420, Quzre Salk, 21, pl. 11. , Bo | WG 39 


Seck. 53. 
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Se. 53. As to the eighth Particular, vi. Whether the Infor. 
fendant, may appear by Attorney ? It ſeems agreed, That after „ Plea 75 14775 * 
to an Indictment, Information or Action, for any Crime Loo 2s \ Ba | 
under the Degree of * Capital, the Defendant might always, by the Favour 1 : 5 
of the Court, be permitted to appear by Attorney: Alſo it ſeems That ge- ? Ed. 4. 4. 
nerally the Court might always diſpenſe with the perſonal Appearance of 1 1 15 
Defendant, even before © Plea pleaded, except in ſuch Caſes, wherein a Ts 
perſonal Appearance 1s required by ſome Statute, as it is in © Promunire, 5 
&c. in which Cafes it ſeems generally agreed, That an Appearance b At- Nr 3 
torney cannot be admitted without ſome ſpecial Writ or Grant 4 that Vide 1 ka, 
Purpoſe, whether the Defendant be a Peer f oc Commoner, It is ſaid in- 773 P., 12. 
deed, in Roll's Rep, That Sir ? Anthony. Mildmay was ſuffered to plead a Par- : 3 
don to a Præmunire by Attorney, and no Mention is made of any ſuch 18, 53, 104. 


Writ or Grant: But I preſume that there was a Clauſe to this Effect in his os 125. 
Pardon. | 39 Ed. 3. 7. 
13 H. 7 9. 


Sect. 54. It is enacted by 18 El. 5 Par. 1. That every Informe 1 
any penal Statute, ſhall exhibit bis Suit in proper Perſon, — e Lo ag 
ſame only by himſelf, or by his Attorney in Court ; and that he ſhall not uſe Vide Bro. 
any Deputy or Deputies at all, 3 69. 

Sect. 5 5. It is recited by 29 El. 5. Par. 21. That divers of her Majeſiy's 37 Hl. 6.27. 
Subjeets, dwelling in the remote Parts of the Realm, had been many Times ma-; H. 7.6. pl, 
hiciouſly troubled upon Informations and Suits exhibited in the Courts of the Cro. Jac.46 

| King's Bench, Common Pleas, and Exchequer, upon penal Statutes, and had 5 
been drawn up upon Proceſs out of the Countries where they dwell, and driven 5 
attend and put in Bail, to their great Trouble and Undoing, and for Reforma- © See Caſes 
tion thereof, it is enacted, That if any Perſon or Perſons ſhall be ſued or in- q ted io Let. 
formed againſt, upon any penal Law, in any the ſaid Courts, where ſuch Per- 5 H . 
ſon or Perſons are bailable by Law, or where, by the Leave or Faucur of the Pl — 
Court, ſuch Perſon or Perſons may appear by Attorney; in every ſuch Caſe, 19 of 2 
the Perſon or Perſons ſo to be impleaded or ſued, ſhall and may, at the Day a TT 
and Time contained in the firſt Proceſs ſerved for his Appearance, appear by Vide 2 Bult. 
22 1 the bee — wet, the Proceſs is returnable, to anſwer and 9 

fend the ſame, and not be urged to perſonal an 
for th eee 2 perſonal Appearance, or to put in Bail 

dect. 56. Andit is enacted by 31 El. 10. Par. 20. That this ſhall ex- 
tend only to the natural Suliects born , or to be born, within the 8 | 

the Queen's Majeſty, her Heirs or Succelſors, and to Perſons made free De- 
nizens, and to no others. 


As to the ninth Particular, viz, In what Caſes there ſhall be Coſts on 
ſuch an Action or Information I ſhall endeavour to ſhew, 


1. Whether an Informer ſhall in any Caſe have his Coſts. 
2. In what Caſes the Defendant ſhall have them, 


Sect. 57. As to t he firſt of theſe Particulars, I take it to be in a 
great Meaſure ſettled, ® That an Informer upon a Popular Statute, thall » , Keb. 781: 
| : | 5 Keb. 781. 
in no Caſe whatſoever have his Coſts, unleſs they be expreſly given him pl. 12. 
by ſuch Statute; for it is certain that he cannot recover them by the * 
eee Law, for that doth not give Coſts in any Caſe : Neither can 2 
he recover them by the Statute of Gloceſter, 1. which gives the Deman- 2 
dant his Coſts in all Caſes wherein he ſhall recover his Damages; N 
for this ſeems to ſuppoſe ſome Damage to have been done to the De- 4. 8 2 
mandant in particular, which cannot be ſaid in any popular Action; and NN 
therefore ſuch Actions have always been conſtrued to be out of the Be- * 
e Be- 3 Lev. 374. 
Vor. II. 4 A | nefit i 2 Init, 288. 
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* 2 Keb. 581. nefit of this Statute, But it ſeems agreed, That an Action on a Statute, 
4 22 by the Party grieved, for a certain Penalty given by ſuch Statute, is within 
'2, the Statute of Gloucefter, becauſe ſuch Penalty is intended him by way of 
$: + Recompence for his particular Damage by the Offence prohibited and if he 
3 could recover that only, and no more, by way of Coſts, it would be in 
966. maoſt Caſes in vain for him to ſue for it, ſince the Coſts of Suit would ex- 
1 Lutw. 200, (ed it. But it is ſaid, That no Coſts ſhall be recovered in an Action on a 
4 AY Statute, which gives no certain Penalty to the Party grieved, but only 
See Carth. his Damages in general, &c. if ſuch a Statute be introductive of a new Law, 
332 23!" and give a Remedy in a b Point not remediable at the Common Law. 

308. But there is not that Inconvenience in this Caſe as in the former; becauſe 


367, 368. n "LIE 
b 1 Rol. Ab. no certain Sum being ſpecified, the Jury may give the Plaintiff a full Satis 


574. pl. 1. N | 
Lutw. 200, faction by way of Damages. 
8 Sed, 8. As to the ſecond Particular, viz, In what Caſes the Defen- 


858. . dant ſhall bave Coſts: It is enacted by 18 El. 5, which is made perpetual 
Salk. 206. by 27 El. 10. That if any Informer or Plaintiff, on a penal Statute, ſtall 


pl. 4: willingly delay his Suit, or ſhall diſcontinue, or be nonſuit in the ſame, or ſhall 

e have the Trial or Matter paſs'q againſt him therein, by Verdi or Judgment of 
Law, that then, in every ſuch Caſe, the ſame Informer or Plaintiff ſhall yield, 
ſatisfy, and pay unto the Party Defendant, bis Coſts, Charges, and Damages, 
to be aſſigned by the Court in which the ſame Suit ſhall be attempted, &c, 


In the Conſtruction hereof, I ſhall take Notice of the following Parti- 
culars ; | | | 
Se. 5g. Firſt, That it ſeems to be agreed, That no Action on any 
e 1 Salk. 30. Statute by the Party © grieved, is within the Purview of this Statute, the 
1 And. 119. whole Purport whereof ſeems clearly to relate only to Common Informers: 


> "a 5 Yet, if ſuch Action, by the Party grieved, be for any Offence or Wrong d 
Noy 71. perſonal, immediately ſuppoſed to be done 10 the Plaintiff or Plaintiffs ; or 


: Vide _ whatſoever the Nature of the Action may be, F the Plaintiff * might kave 


El. 177. pl. 4. Coſts, in Caſe Judgment ſhould be given for him, he ſhall pay them on a 
« Hutt. 22. Nonſuit or Verdict againſt him, Cc. by Virtue of * 23 H. 8. 15. and * 


f Vide 2 Danv. 
Abr. 224. pl. 4 Tac. I. 3. | : EI | 
I, 2, 3. Se. 60. Secondly, That it hath been holden, That where Judgment 


A 776. is given againſt an Informer becauſe the Court in which he“ ſues has no 
pl. 9. Juriſdiction of the Cauſe, or | becauſe the Statute on which he grounds his 
5 Keb. 58 1. In formation is diſcontinued, yet he ſhall pay Coſts within the Intent of the 
1 Sid. 311. ſaid Statute of 18 Eliz. which ſhall have a liberal Conſtruction, and was 
; 2 Keb. 106. intended to prevent all vexatious Informations; and ſurely ſuch ill grounded 


8 Hutt. Proſecutions cannot but be thought med. -: N 
35, 36. Sed. 61. As to the tenth Particular, viz. Whether the Defendant, 


in ſuch an Action or Information, may wage his Law, or take Advantage 
& 10 H.. 18. of a Protection; It is ſaid * to have been ruled, That the Defendant 
- Ley _ ought not to be admitted to wage his Law in any ſuch Action or Infor- 
63, 5-55 mation, becauſe they are founded on a Statute ; nor do I find any Au- 
Lo, Lit. 295. thority to the contrary. But perhaps jit may be queſtioned, How far the 

Reaſon given for the Opinion above mentioned may be concluſive, fince 
Vide 21 H. ſuch an Action or Information doth not ſeem fo | properly to be grounded 
——_— on a Statute, as on the Contempt of it, But as to the Queſtion, Whether 

the Defendant can take Advantage of a Protection ? There ſeems to be near 
= In the Af. the ſame Number of Authorities on each “* Side. But there is no great 


firmative. | | 
Fitz. Protect. 98, 122. Keil. 135. b. In the Negative, Fitz. ProteQion, 61, 105. 21 Ed. 3. 13. pl. 12. Co. Lit: 


131. Vide 2 Rolle's Abr. 323. Letter G. 
Need 
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Need nicely to examine theſe Matters, ſince generally it is expreſly pro- 
vided by penal Statutes, That neither Wager of Law, nor Protection, ſhall 
be admitted in any Suit brought upon them. 

See. 62. As to the eleventh Particular, viz, In what Manner the De- 
fendant is to plead to ſuch an Information, or Action ; I ſhall take it for 
granted, That he muſt anſwer to the whole ® Time laid in ſuch In- Bridg 115; 
formation or Action; and that if he have any Þ ſpecial Matter for his Ex- v vide Bridg. 
cuſe or Juſtification, he muſt ſet it forth with all convenient Certainty ; 114, 115. 
and that if he plead the General Iſſue to the Whole, he muſt depend upon 
it, and not © together with it plead alſo a ſpecial Plea either to the Whole « 1 Rol Rep. 
or Part of the Charge; but for theſe Matters I ſhall refer the Reader to 49, 50, 134. 
the Books which treat of Pleading in general ; and in this Place ſhall only 


1, Where a prior Suit depending may be pleaded to ſuch an Informa- 
tion or Action. | | 
2, Where a Pardon, or Releaſe, or a Recovery in a former Suit. 
3. What is a good general Iſſue; and where it may be pleaded, 


Sect. 63. As to the firſt Point, viz, Where a prior Suit depending 
may be pleaded to ſuch an Information or Action: It ſeems agreed, d That 4 Cro.El. 261; 
where-ever any Suit on a penal Statute may be ſaid to be actually depend- 8 1 0. 
ing, it may be pleaded in Abatement of a ſubſequent Proſecution, being 
expreſly averred to be for the ſame Offence, © Neither will it be any Ex- ro. El 261. 
ception to ſuch a Plea, That the Offence in the ſubſequent Proſecution is 2 ; on 
laid on a Day different from that in the former, * Neither doth a Miſtake * 
in ſuch a Plea of the very Day whereon the Suit pleaded as prior was com- 
menced, ſeem to be material on the Iſſue of Nul tiel Record, if it appear 
in Truth to have been commenced before the other, and for the ſame Mat- 
ter. And if two Informations be exhibited on the very ſame Day, it ſeems 
8 that they may mutually abate one another, becauſe there is no Priority s Hob. 138. 
to attach the Right of the Suit in one Informer more than in the other. 
Alſo it ſeems, That an!“ Information or Bill * the ſame Day that they are co El. 261. 
filed, may be ;ſo far ſaid to be depending, before any Proceſs ſued upon i 19. Ed. 4. 13. 
them, that they may be pleaded in Abatement of any other Suit on the P.. 
ſame Statute, And from the ſame Reaſon it ſeems alſo, That a Writ of Debt 
may be ſo pleaded after it is returned; becauſe then it ſeems to be agreed, 
That it may properly be ſaid to be depending; and whether it may not alſo 
be ſo pleaded before it be returned, ſeems queſtionable ; Becauſe, according to 
ſome * Opinions, a Writ may be ſaid to be depending as ſoon as purchaſed, *Cro.El. 677. 
Sec. 64, As to the ſecond Point, viz, Where a Pardon, or Releaſe, 3 - 
or a Recovery in a former Suit, may be pleaded to ſuch an Informa- 5 co. 48. a b. 
tion or Action? It ſeems agreed, That notwithſtanding the King have 1 Rol. Rep. 
ſuch an Intereſt in every penal Statute, That he may ! proceed in a Suit 87% Ss 
brought upon it by a common Informer, after the Death, Releaſe, or 89. pl. 11. 


Nonſuit of ſuch Informer, hanging the Proſecution ; and may alſo totally 1 = 


prevent any ſuch Suit, by firſt ® ſuing for the whole Penalty himſelf ; pl. 3. 


or may totally bar it by a Pardon or Releaſe ® precedent to its Commence- 7 Co. 30. a, 
111 Co. 65 b. 


ment; yet if it be actually commenced before any Suit by the King, 66. - 


the Informer hath ſuch an Intereſt in the Part of the Penalty aſſigned him 5 Co. 48. b. 
oy 100. 


3 Inſt, 194. 2 Bulſt. 261, 262. Cro. El. 58 3. Moore 541. Cont. Cro. El. 138. pl. 13. 37 H. 6. 5. a. 20 H. 
7. F. b. 6. a. Bro. Attaint, 130. Vide 2 Rol. Re. 33. Hutt. 82. ® Crompton, Juriſdiction. 38. a. 3 Ioſt. 194. 
11 Co. 65. b. 66. a. u Fitz. Decies tantum, 5 Charter, 21. Bro. Action Popular, 3, 4. 1 H. 7. 3. pl. 2. 37 H. 


6. +. 3 Ink, 194. 5 Ed. 4+ 2, Jo 
by 


- —_— 
— — — — —— — Ra 
1 : "III 
— . 
fn. 
_ 


1 119. as to b fuch Part. Alſo it ſeems that the King can in e no Caſe bar the 
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+ Cro-El. 138. by the Statute, that the King can no * way diſcharge, or ſuſpend the Suit, 


J H.7.3- Suit of a Party grieved, nor proceed in it after the Death of the Plaintiff, 


_ 11 6. „ Ve. Alſo it ſeems agreed, That a Conviction or Acquittal bona fide in 
Hut. 82. any Action or Information on a penal Statute, whether by the Party 
e 5% grieved, or a Common Informer, or a Releaſe bona fide, from the Party 
ow io. grieved, or Common Informer, after ſuch a Conviction, hath always been 
þ Sav. 23. a good Bar of any ſubſequent Proſecution for the ſame Offence. But for 
oy 12% the better ſettling of theſe Matters, the Statute of 4 H. 7. 20. was made, by 
« Fitz,” Decies Which is recited, That it bad been uſual for Offenders againſt Penal Statutes, 
tantum, 4, 5. 7g cauſe Popular Actions to be commenced againſt them by Covin of the Plain- 
Pope, 4, 7. Hiffs, or elſe when ſuch Actions had been commenced againſt them, to delay the 
Cro. Jac.480, ſame either by Non-appearance, or by Traverſe ; and hanging the fame, to 
7 1 cauſe the like Action Popular 7 be brought againſi them by Covin for the 
11 Co. 65. b. ſame Cauſe and Offence, and therein by Covin of the Plaintiff” to be con- 
66. a. demned, either by Confeſjion, feigned Trial, or Releaſe, which Condemnation 
7 225 + 4. P. / Releaſe, ſo had by Colluſion and Covin, did uſe to bar the Plaintiff in the 
* zRol.Re. 33. Aclion ſued in good Faith; and thereupon it is enacted, That if any Perſon 
3 3 ſue with good Faith any Adtion Popular, and the Defendant plead any Man- 
; Ed. 4 44 ner of Recovery of Action Popular in Bar of the ſaid Action; or elſe, that 
EET he before that Time barr'd the Plaintiff in any ſuch Action Popular, that then 
uch Plaintiff, with good Faith, may aver, That ſuch Recovery or Bar were 
by Covin; and if ſuch Colluſion or Covin ſo averr'd, be lawfully found, ſuch 
Plaintiff ſhall recover, &c. and the Defendant condemned of Covin or Colluſion, 
as aforeſaid, ſhall have two Years Impriſonment, &c. and that no Releaſe of 
any Common Perſon to any ſuch Party, whether before or after any Action Po- 
pular, or Indictment of the ſame, had, or commenced or made, hanging the 
ſaid Action, ſhall be any wiſe available or effectual to let or ſurceaſe the 
faid Action, Indifiment, Proceſs, or Execution. Provided always, That no 
Plaintiff or Plaintiffs be receiv'd to aver any Covin in any Action Popu- 
lar, where the Point of the ſame Action, or elſe the Covin or Colluſſon, have 
been once tried, or lawfully found with the Plaintiff or Plaintiffs, or againſt 
: them, by Trial of twelve Men, and not otherwiſe. VVUV!&nln 
Fg hom SeF. 65. It is f ſaid, That if a Recovery in a former Suit be pleaded 
in Bar of any Popular Action, the Plaintiff may, by Reaſon of the expreſs 
Words of the Statute, aver, That ſuch Recovery was by Covin, without 
ſhewing wherein the Covin conſiſted ; but otherwiſe ſuch a general Pleading 
would be vicious, ; 
As to the third Point, vig. What is a good General Iſſue, and where it 
may be pleaded ? I ſhall obſerve the following Particulars. 
| Se, 66, Firſt, That if the Defendant plead Ni debet to an Action 
3 or Information ui tam, it is ſaſeſt to ſay that he owes *® nothing to 
167. b. the Informer, nor to the King; becauſe if he only plead, that he owes 
Hob. 327, nothing to the Informer, it may be objected, * That the whole Declara- 
1 122. tion is not anſwered, which makes a Demand for the King as well as the 
; 3 Lev. 355. Informer : Yet perhaps it may be a good Anſwer * to ſuch Objection, 
Vide Cro. Ca. That in the Plea, that he owes nothing to the Informer, it is neceſſarily 
CEE e he owes nothing to the King, and therefore needs not be 
1. 27. EXPrencd, ; 
ki Decie Seer 67. Secondly, That if there be more than one Defendant, they 
8 ought * not to plead jointly that they are Not guilty, but ſeverally That 
707. pl. 48. neither they, nor any of them, are guilty, Sc. 
I 
Seck. 68. 


\ 


Chap. 26: | Of Information. | = 


$42. 68. Thirdly, That where-ever the Breach of the Statute, whereon 
ſuch Suft is grounded, is alledged only from a Matter in Pars, and not 5 
from Matter of Record, the Defendant a may plead, that he owes nothing, « 2111. 7. 1. 


or that he is Not guilty, &c. but if it be alledged from a Matter of Record, pl. 20. : 


ſuch a Plea fs not good; becaufe a Record is not triable by the Country, Bio. Idues 
but only by itſelf, 5 | 9 
Seck. 69. Fourthly, That if the Defendant be within the Benefit of any 14. Par. 4. 
Proviſo of a penal Statute, he might, according to ſome, always give it in 
b Evidence on the General Iſſue, in a Suit on ſuch Statute: But if he have » 2 Rol. Abr. 
Matter in his Diſcharge depending on a ſubſequent Statute, it hath been hol- és. pl. 10. 
den © (even fince the Statute of 21 Jac. 1. 4.) That he muſt plead it ſpeci- (44 vl. 11 
ally, and cannot give it in Evidence. But this ſeems contrary to the expreſs © 2 Rol. Abr. 
Purview of the ſaid Statue; by which it is enacted, That if any Suit ſhall 933: Pl. 13: 
be brought againſt any Perſon for any Offence againſt any penal Law, either 
by, or on the Behalf of the King, or by any other, or on the Behalf of the 
King and any other, it ſhall be lawful for ſuch Defendant, to plead the Ge- 
neral Iſſue that be is Not guilty, or that he owes nothing, and to give ſuch 
ſpecial Matter in Evidence to the Fury that ſhall try the ſame, which Mat- 
ter being pleaded, had been ſufficient in Law to have diſcharged the ſaid De- 
fendant againſt the ſaid Suit, and the ſaid Matter ſhall be then as available, 
to all Intents and Purpoſes, as if it had been ſufficiently pleaded in Bar. 

Sec. 70. Allo it is enacted by the fame Statute, Par. 2. That if the 
Defendant to any Suit, commenced by, or on the Behalf of the King, or any 
other, for any Offence againſt any penal Statute, plead, That be oweth no- 
thing, or, that be is Not guilty, and the Plaintiff. or Informer, upon Evi- 
dence to the Fury, fhall not prove the Offence laid in the ſaid Suit, and that 
the ſame Offence was committed in the ſame County in which it is laid, the 
Defendant [hall be found Not guilty. | | 

Se#. 71. It is provided by the laſt Paragraph of the ſaid Statute, That no 
Clauſe thereof” fhall extend to any Suit on any Law againſt Popiſh Recu- 
ſants, &c. or againſt Champerty, &c. or concerning defrauding the King of his 
Cuftom, &c. or the tranſporting of Gold, or Silver, or Munition, &c. or Wool, vide ſupra 
er Leather, but that ſuch Offence may be laid in any County, at the Pleaſure Sect. 50. 
of the Informer. But Quære, if the laſt Words of this Proviſo, vis. but 
that fuch Offence may be laid in any County, do not reſtrain the Excep- 
tion intended by it to that Part of the Statute only which relates to the 
Laying the Offence in the proper County? For if ſo, the Defendant in a 
Suit on the Laws, mentioned in it, may give the ſpecial Matter in Evidence 
on the General Iſſue, as well as in a Suit on any other penal Statute, 

Sef. 72. As to the twelfth Particular, vig. By whom the Replica- 
tion is to be made in ſach an Information or Action: It ſeems agreed, © 6 Co. 20. a. 
That regularly a Replication to a ſpecial Plea to an Information in the 2 0 85 15. 
Courts of Weſtminſter-Hall, ſhall be made by the Attorney General only, Cro. El. 138. 
who, in Reſpect of the King's Intereſt in the Suit, is preſumed to be moſt Pl. 13 | 
proper to be conſulted concerning it; and by the ſame Reaſon it* ſeems that Bro. await? 
ſuch Replication in a Suit before Juſtices of Aſſize, ſhall be made by the 127. 
Clerk of the Aſſizes only. Alſo it is faid. * That the Replication to a Cee 305: 
General Iſſue in an Information % fam in the Courts of King's Bench or a. 3 
Exchequer, may be made in the Name of the Attorney General only, by a, | 
the Uſage of thoſe Courts. But in moſt of the Precedents I can find x eons aged 
of Actions qui tam, the Replication js made by the Plaintiff only. Alto Jac. 502. 
I find a Demurrer by the Informer only to a Plea in Bar to an“ Informa- LI oF 
tion qui tam, without any Mention of the Attorney General. And if the oe 3 8 
Attorney General, &c. ſhall abſolutely refuſe to make a Replication to 165 b. 10%. a, 
Vor th, 4 B any 197: 0: 


| b Co. Ent, 
8 371. 4. 


22 by. Ab. ſeems, ® That regularly, if an Offence againſt a Statute be of ſuch a 
727 P: J. Nature that it may be committed by a ſingle Perfon, without the Con- 


Ene 59. 604 he may be found Guilty ſo far as the Evidence goes, and Not guilty for 


278 Of Information. -:, ' 


» Vide ſupra. any Plea to an Information, ſurely the Informer may be admitted to 
pooh b. make it himſelf ; for otherwiſe it would be in the Power of the Attorne 
e General, Ge. by refuſing to make a Replication, wholly to defeat the 
Suit. 8 <3 
Seck. 73. As to the thirteenth Particular, viz. In what Manner the 
Iſſue is to be joined in ſuch an Information or Action, and where it ſhall 
> CroCa be tried: It had been laid down as a ſettled Rule, That where the 
Lide 337-,, King is to have no Part of the Thing demanded in an Action on a penal 
Ent. 160. b. Statute, but only a Fine or Amercement, there is no Neceſſity either in 
mw __ the Joining of the Iſſue or Venire facias, to uſe the Words qui tam pro 
945% 33% Domino Rege, Gc. but that it is ſufficient ſimply to name the Party as in 
Actions at Common Law; for the King ſeems to have little more In- 
tereſt in ſuch Suits than in Actions at Law. Yet where-ever the Plaintiff 
« Ra. Ent. may declare tam pro Domino Rege quam pro ſeipſo, it ſeems, © That it can 
ag be no Fault to uſe thoſe Words as well in the joining of the Iſſue, &c, 
> 9 as-in the Beginning of the Suit. And if the King be to have Part of the 
«1 Vent. Penalty demanded, it hath been“ adjudged to be a fatal Fault, and not 
3 588. amendable after Verdict, not to mention that the Plaintiff fues 7am pro Do- 
Vide ſupra mino Rege quam pro ſeipſo, in the Joining of the Iſſue, But Quere ; for 
* 25 20. there are many © Precedents where the Iſſues in ſuch Actions have not 
en a. mentioned the Plaintiff, as ſuing for the King; but have ſimply named 
d:165.b. 166. him by his proper Name, as in other Actions. And where he is expreſly 
88 named in the Declaration, as ſuing for the King as well as for himſelf, 
beet. 5 20. Why ſhould it be intended that he ſues otherwile in the Progreſs of the 
ction? > | 
Sect. 74. As to the Place where ſuch Iſſues ſhall be tried, it is enaQed 
by 18 El. 5. That no Jury ſhall be compelled to appear in any of the Queen's 
Courts at Weſtminſter, for the Trial of any Iſſue in any Suit (by a Com- 
See the three mon * Informer) pon any penal Law, for any Offence committed above thirty 
an — of Miles from the City of Weſtminſter ; except in Caſe where the Attorney Ge- 
and the 22d, feral for the Time being, for ſome reaſonable Cauſe in that Behalf to be 
2 and 45th ſhewed, ſhall require the ſame to be tried at the Bar, in any of the Courts of 
this Cha boy the Queen's Majeſty, her Heirs or Succefſors, at Weſtminſter aforeſaid : 
Which Requeſt ſhall be noted on the Backfide of the Writ of Diſtringas there- 
upon awarded, to the End th? Sheriff, or bis Bailiff, may, and ſhall ſignify 
the ſame to the Jury that are in ſuch Caſe impanelled. 

Sec. 75. As to the fourteenth Particular, viz. Where a Verdict may 


be found as to Part againſt the Informer, and as to Part for him : It 


48, 708. pl. vb . 
0. currence of any other, and ſeveral Perſons be jointly charged in one In- 


ane 19, 59, formation for one Act done by them all againſt ſuch Statute, one of 
; them only may be found guilty, and the reſt acquitted ; becauſe, tho' the 
Words of the Information ſeem to import a joint Charge againſt all the 
Defendants, yet in Judgment of Law each of them is charged ſeverally for 

his own Offence, which cannot but be ſeveral, whether the Act, in the do- 

ing whereof it conſiſted, were done by one or more; and accordingly the 

» Supra Seft. Iſſue muſt be, that neither they, nor any of them, are guilty. And for 
15 the like Reaſons, if one be informed againſt for having offended againſt 
a Statute for more Times, or in a higher Degree than can be proved; as for 

not coming to Church during the Space of ten Months, where he can 

12 Rol. Abr. be proved to have been abſent but eight Months, &c, or for ingroſ- 
707. pl. 48. ſing 1000 Quarters of Wheat, where the Evidence amounts but to 709, 


4 | the 
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the Reſidue ; for ſuch Offences are not in the Nature of intire Contracts, 
which regularly muſt be fully proved in the ſame Manner as they are al- 
ledged, but are in the Nature of Treſpaſſes, which it is ſufficient to prove 
for any Part. But if the Offence againſt a Statute conſiſt in making a Con- : 
tract contrary to the Purview of it; as in the Caſe of Uſury, it is a ſaid, That * Lane 19, "Mp 
if it be alleded as having been made by two, it muſt be fo proved likewiſe, 59, Co. 
becauſe it is a Rule of Law, That if Contracts be not proved as they are 
laid, they ſhall not be taken to be the ſame. 
Sect. 76. As to the fifteenth Particular, vig. What Judgment on ſuch 
an Information or Action is good? It hath been adjudged, That where a 
Statute (as that of Recuſancy, for Inſtance) ordains that the Offender hall 
forfeit ſuch a Sum, and that the Sum ſo forfeited ſhall be divided into three 
Parts, whereof one Third ſhall go to the King, and one to the Informer, 
and the other to the Poor, &c. and that if the Offender do not pay, Cc. 
within ſuch a Time, that he ſhall be committed, &c. the Judgment on an 
Information qui tam on ſuch Statute may be general, that the b King and, , Ad 159: 
Informer ſhall recover the whole © Sum, without making any Mention how 140, ** 
it ſhall be diſtributed, or that the Party ſhall be committed * for Non-pay- ng Style 
ment, c. But on ſuch an Information, if the Judgment for the Reco- 29 4 2878 
very of the Forfeiture be given wholly for the Informer, without any Men- 2 Rol. Abr. 
tion of the King, it hath been holden, © That it is totally erroneous. Vet it Via. 8 
hath been adjudged, That if on an Information qui tam, wherein, as it is 320. pl yy 
Jaid, the Informer hath no Right to any Part, but the King ought to have“ 1 And. 139, 
the Whole, Judgment be given that the Defendant ſhall forfeit the Sum Styles Re 
mentioned by the Statute, and that the King ſhall have one Moiety, and 329, 330. 
the Informer the other, ſuch Judgment is erroneous * only as to the latter f 2 And 128, 
Part, wherein it awards to whom the Penalty ſhall go; but ſhall ſtand for-“ 3“. 
the Clauſe concerning the Forfeiture, which ſufficiently entitles the King 
to the Whole. And it hath been adjudged, That if there be no Clauſe 3 
at all concerning the forfeiture in a Conviction on a penal Statute, but only eee 
a Judgment Quod Convictus eff, it is ſufficient, for the Forfeiture is im- Hawkins, = 
plied, | | h | Mich. 3 Geog 
Sect. 77. As to the ſixteenth Particular, v/z. Whether the Penalty of Os 
a penal Statute, may be compounded or granted over? It is enacted by 18 
El. 5. That no Informer, or Plaintiff, ſhall or may compound or agree with 
any Perſon or Perſons, that ſhall offend, or that ſhall be ſurmiſed to offend a- 
gainſt any penal Statute, for an Offence committed or pretended to be com- 
mitted ; but after Anſwer made in Court unto the Information or Suit in that 
Behalf exhibited, or proſecuted : Nor after Anſwer, but by the Order or Con- 
ent of the Court in which the ſame Information or Suit ſhall be depending; 
on Pain that <ohofoever ſhall offend, in making of Compoſition, or other Miſ- | 
demeanor, contrary to the true Intent and Meaning of this Statute, or ſhall 
by Colour or Pretence of Proceſs, or without Proceſs, upon Colour or Pretence 
of any Matter of Offence againſt any penal Law, make any Compoſition, or 
take any Money, Reward, or Promiſe of Reward, for himſelf or to the 
Uſe of any other, without Order or Conſent of ſome of her Majeſty's Courts 
at Weſtminſter, and ſhall be thereof convict, ſhall fland on the Pillory, &c. 
and for ever be diſabled to purſue, or be Plaintiff or Informer in any Suit 
or Infirmation upon any Statute Popular or Penal ; and hall alſo forfeit ten 
Pounds, &c. | 
Set, 78. It ſeems * clear, both from the Preamble and the whole Te- See the three 
nor of the Statute, that it extends only to Suits by Common Informers, and E —— 
not to thoſe by a Party grie ved. | 


and the 22d, 
47th,and 49th 


| Sections of this 
Seck. 79. Chapter. 
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2 Hutt. 35. Sect. 79. But it hath been holden, That it extends as well to ſub- 
; ſequent penal Statutes, as to thoſe, which were in Being when it was made. 
Keb. 106.» And allo it extends to the compounging of Suits commenced. in Courts 
1 Sid. 311, Which have no Juriſdiction, as much as if they had a Juriſdiction. 
Sect. 80. It is enacted and declared by 1 4 1. 3. (which as to theſe 
Matters, appears both by the Preamble, and Body of the Statute, and many 
7 Co. 36, 37. former © Reſolutions, to be made in Affirmance of the Common Law) 
_ 78 . That all Commiſſions, Grants, Licences, Charters, and Letters Patents, made 
3 lift. 186, or to be made to any Perſon or Perſons, Bodies politick or corporate whatſc- 
„ Kol. Abr. Ver, of Power, Liberty, or Faculty, io diſpenſe with any others, or to give 
187. pl. 12, Licence, or Toleration, to do, uſe, or exerciſe any Thing againſt the Je- 
ſeems con- 7our or Purport of any Law or Statute, or to give or make, any Warrant 
ed for any ſuch Diſpenſation, Licence, or Toleration to be had or made, or to 
agree, or compound with any others for any Penalty or Forfeitures limited by 
any Statute, or of any Grant or Promiſe of the Benefit, Profit, or Commc- 
dity of any Forfeiture, Penalty, or Sum of Money, that is or ſhall be due 
by any Statute, before Judgment thereupon had; and all Proclamations, &c. 
any way tending to the furthering of the ſame, are altogether contrary to the 
Laws of this Realm, and ſþall-be Wy void, &c., And it is farther enacted, 
That all fuch Commiſſions, &c. Pall. be examined, beard; tried and deter- 
mined by, and according to the Common Laws of this Realm, and not- other- 
—_ : I „ 
Seck. 81. But it is provided, That this Aci ſhall not extend to any Mar- 
rant or Privy Seal, made or directed by the King to the Juſtices of either 
' Bench, or the Exchequer, or of Aale, or of Oyer and Terminer and Gasl- 
Delivery, or Peace, or other Tuſlzces for the Time being, having Power to 
bear and determine Offences done againſt any penal Statute, to compound for 
the Forfeitures of any penal Statutes, depending in Suit and Queſtion before 
them, or any of them reſpectively, after Plea pleaded by the Defendant. 
| See. 82, It is ſaid by Sir Edward Coke, That ſuch Juſtices, by ſuch 
* lat. 178. Warrant, &c, can make ſuch Compoſition for the Uſe of the King only; 
However it ſeems, That by 18 El. they may give Leave to an Informer 
* Vide fapea to e compound with a Defendant after Plea pleaded. . 
Sect. 64,05 Sect. 83. Alſo it is provided, That the ſaid Add ſhall not extend to any 
NED Grants, Letters Patents, or Commiſſion heretofore granted, of, for, or con- 
cerning the licenſing of the keeping of any Tavern or Taverns, or ſelling, ut- 
tering or retailing of Wines to be drunk, or ſpent in the Manſon- Houſe or 
Houſes, or other Place, in the Tenure or Occupation gf the Party or Partics, 
fo ſelling or uttering the ſame ; or for or concerning the making of any Com- 
Politions for ſuch Licences, ſo as the Benefit of ſuch Compoſitions be reſerved and 
applied to and fer the Uſe of his Majefty,. bis Heirs or. Succefſors, and not ts 
the private Uſe of any other Perſon or Perſons. 


VV 


CHAP. XXVIL 
Of Proceſs. 


ND Now I am come to ſuch Proceſs as is to be awarded upon an Ap- 

al, Indictment, or Information ; for the better Underſtanding the 

Nature whereof, (having premiſed that it ſeems plain, from the Nature of 
the Thing, that there can be * no Need of it where the Defendant is preſent a Lamb. B, 4, 
in Court, but only where he is abſent,) I ſhall conſider it, — 8 . 
, Ch, 132. 
| , . | Cromp. 150. a. 
1. In General; without any particular Regard to Proceſs of Out- 


lawry. 
2. In Particular; with Regard to ſuch Proceſs only. 


And Firſt, I ſhall examine the Nature of ſuch Proceſs in general, with- 
out any particular Regard to Proceſs of Outlawry, under the following 


Particulars ; 


1. Where it is well awarded into a County different from that wherein 
the Court ſits from which it is awarded. 

2, What Kind of Proceſs ſhall iſſue on an Indictment, Appeal, and 
Information, | 

3. In what Manner it 1s to be executed. 

4. What is required by Statute, in Relation to Proceſs on Informa- 
tions. 

5. What is the proper Proceſs on a Default. 

6. What after a Removal by Certiorari. 

Where it ſhall be ſaid to be diſcontinued, or miſcontinued, or put 

without Day, 

8, How far an Error in Proceſs is fatal, 


Seck. 1. As to the firſt Particular, viz. Where ſuch Proceſs is well 
awarded into a County different from that wherein the Coyrt fits from 
which it is awarded: It ſeems * to be a good general Rule, That no, % ag. pl.6. 
Proceſs without Writ can be well awarded on any Indictment, or Appeal, Fitz, Barr. 
&c. from any Court, out of the County wherein it fits ; But it ſeems 370 Turif. 
agreed, © That ſuch Proceſs by Writ may, by the Common Law, be well 105. 


awarded into any County of England, either by the Court of King's ABC ie 


Bench, or by Juſtices of Eyre, upon an Indiftment, &r, before them. 8. þ C. 146 a: 


Alſo it is clear, That Juſtices of Oyer and Terminer have the ſame Power, in 1. P. C. ook 
2 H. H. F.C. 


Relation to Perſons indicted or appealed before them of Felony by Force of 3 

5 Ed. 3. 11. whereby it is recited, That in Times paſt, ſome Perſons appealed or Va. uct 
indifled of divers Felonies in one County, or outlawed in the ſame County, had been Ch. 24. Sect. 
dwelling, or received in another County, whereby ſuch felonious Perſons in- 25. 


dicted and outlawed, had been encouraged in their Miſchief, becauſe they might 
Vox. II. 4 C not 
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not be attached in another County; and thereupon it is enacted, That Juſtices 
aſigned to hear and determine ſuch Felonies, ſhall direct their Writs, to all the 
Counties of England, where need ſhall be to take ſuch Perſons indicted. 
Sec. 2. It is obſervable, That the Miſchief complained of in the Pre- 
amble of this Statute relates as well to Perſons appealed, as to thoſe who 
are indicted ; and therefore it ſeems reaſonable to conſtrue them alſo to be 
within the Meaning of the Purview, though they be not within the Letter 
of it, which extends only to Perſons indicted. 
vide Crom. Secr. 3. It ſeems queſtionable, * Whether Juftices of Peace, being af. 


282 


Juſtice 149. b. ſigned b by their Commiſſion to hear and determine Felonies, are as well 


ox 4 within the Meaning as Letter of this Statute } For, as on the other Side it 


b Vide ſupra may be urged, That this being a remedial Law, ought to receive as favour. 
Ch. 8. Set. able and large an Interpretation as the Words will admit; ſo on the other 
we: Side it may be faid, That the Preamble of the Statute making Mention a8 
well of Perſons appealed, as of thoſe who are indicted, cannot be thought 
to have any manfler of Regard to Juſtices of the Peace, before whom no 
Appeal lies; and nothing can be more reafonable than to conſtrue one Part 
of a Statute by another, | 
Seck. 4. But by 22 H. 8. 5. Par. 5. Juſtices of Peace of the Shire, &c. 
wherein any decayed Bridge ſhall be, &c. ſhall make Proceſs into every Shire 
within this Realm, againſt any Perſons who ought to amend ſuch Bridge, being 
preſented before them to be decayed, &c. Allo they have the like Power by 
other Statutes in many other Caſes, for which, not ue ſo proper for this 
e Crompton's Treatiſe, I ſhall refer the Reader to the © Authors which more particularly 
Juſtice 151, treat of the Office of a Juſtice of Peace. | | 
12. B. 4. As to the ſecond Particular, viz, What Kind of Proceſs ſhall iſſue on an 
ch. 8. Appeal, Indietment, and Information; I ſhall endeayour to ſhew, 


Firſt, Where ſuch Proceſs ought to have the Clauſe of Non omitfas. 

Secondly, In whoſe Name, and under what Teſte, it is to be made. 

Thirdly, What is the proper Proceſs on Indictments for Crimes of an in- 
ferior Nature. : RE, 

- Fourthly, What is the proper Proceſs on Informations. 

Fifthly, What is the proper Proceſs on Appeals, and on Indictments of 
Treaſon, Felony and Mayhem. a 

Sixthly, How many Days there ought to be between the Teſte and Re- 
turn of ſuch Proceſs. : | 


Sect. 5. As to the firſt Point, via. Where ſuch Proceſs ought to have 
4 Crompton's the Clauſe of Non omittas : It is laid * down in ſome Books as a general 
pom 1 b. Rule, That in every Suit, to which the King is a Party, the Proceſs ought 
e + to have the Clauſe Non omittas propter aliquam libertatem, &c. 
Dat. Ch.13z. Secf. 6, But I do not find this Rule obſerved as to all Kinds of Suits 
2 ae. by the King, in the beſt Precedents ; for though the ſaid Clauſe is men- 
18. tioned in every Award of Proceſs on © Indictments (except only * one) and 


Proceſs, 102. even on © Informations ui tam, in Coke's Entries; yet it is omitted in all 


* 


Fitz. Prerog, ;*- uf 3 ED 
tz. Frerog. Awards of Proceſs I can find on Informations of“ Intruſion on the King's 


21, : . „ . 

x H. H. P. C. Lands, or of Trover and Converſion of his Goods; and yet theſe are at 
57 f r. C leaſt a8 much, if not more properly, the Suits of the King, than the 
202. former. | 

Vide infra 


Sect. 17. e Coke's Ent. from 352 to 3639 f Co. Ent. 358.b. Co Ent, 365. a. 366. a. 367. 8, 368. 4. 
Co. Entr. 372. a. 376. a. 379. 4. 381. a. 387. b. 1 Co. 16, 17. i Coſte's Entr. 390, b. — 5 


I 
See. 7. 
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Sect. 7. As to the ſecond Point, vis, In whoſe Name, and under what 


| Teſte ſuch Procels is to be made: It is expreſſy ® enacted by 27 H. 8. 24. x Vide 4 Inf. 


Par. 3. That all Manner of Proceſs upon Indictiment of Treaſon, Felony, or 5. 
Treſpaſs, to be made in every County-Palatine, and other Liberty, ſhall be made 
pnly in the Name of the King; and that every ſuch Perſon having ſuch County- 
Palatine, or any other ſuch Liberty, to make Proceſs, &c. ſhall make the 
Teſte in the Name of the Perſon that hath ſuch County- Palatine, &c. 

Se. 8. And as to Proceſs on Indictments in any other Courts, there 
can be no * Doubt but that it ought alſo to be in the Name of the King: , vide Lamb: 
and if it iſſue from the Court of King's Bench, it *© ſeems clear, That it B. 4. Ch. 8. 
ought to be under the Teſte of the Chief Juſtice, or of the ſenior Judge of Palt. Juſt. 
the Court, if there be no Chief Juſtice ; and if it iſſue from any other Finck of 
Court, there ſeems to be the ſame Reaſon that it ought to be under the Law 436. 
Teſte of the firſt in the Commiſſion ; and that ſuch a 7%e will be ſuffi- Oro. Ca. 393. 


cient. It is holden indeed by“ Lambard, That every Proceſs on an Indict- _— 1 85 


ment before Juſtices of Peace, ought to be under the 7½%e of ſome wo 7. B. 4 


uſtices: But there are Precedents to the contrary in * Crompton ; and even See Date Juſt 
in f Lambard, Neither do the s Authorities cited by Lambard ſeem to Ch. " 
come up fully to his Point; for they ſeem to amount to no more than © Compton, 
this, That one Juſtice of the Peace cannot award Proceſs on an In- eSee theprint- 
dictment, but that two of them at the leaſt muſt do it, and that ſitting ed Frecedents 
the Court in the Seſſions : And indeed it ſeems plainly to appear, from 1 
the > Commiſſion itſelf, That one Juſtice has no Authority either to take an cha. : 
Indictment, or to proceed upon it: But I do not ſee the Conſequence, That © Bro. Peace, 
becauſe an Indictment cannot be taken, or proceeded upon, by leſs than Vide 14 H. 7. 
two, therefore the Proceſs cannot be teſted by leſs than two. 8. 

Sect. 9. As to the third Point, viz, What is the proper Proceſs on In- 3 9 5 
dictment for Crimes of an Inferior Nature: It ſeems clear, both from the » vide fupra 
i Books which ſpeak of this Matter, and the conſtant Courſe of * Prece- Ch. 8. Sea. 
dents, That a Venire facias (which is but in Nature of a Summons to cauſe Dal Gr 2487 
the Party to appear) is a proper Proceſs to be firſt awarded on an * Indict- ! Crompt. * 
ment for any Crime (whether againſt the Common Law or Statute,) under Ua: * 151. 
the Degree of Treaſon, Felony, or Mayhem, except in ſuch Caſes wherein Los WE: 
other * Proceſs is directed by ſome Statute, Alſo ſuch a Yenire ſeems to Ch. 8. 
be the firſt proper Proceſs on an* Information in the Crown-Office, for a 8 * 
Debt claimed by the King, as having been forfeited by a Felo de ſe. 32 H. 6. 10 b. 

Sect. 10. If it appear by the * Return to ſuch Venire, that the Party has * Co. Entr. 
Lands in the County whereby he may be deſtrained, the ? Diſtreſs infinite . 5 
ſhall. be awarded from Time to Time, till he do appear, and by Force 363. a. 


hereof, he ſhall à forfeit on every Default ſo much as the Sheriff ſhall re- 1 yoo 


turn upon him in Iſſues. But if a Nihil be returned on ſuch a Venire, a = vide ſupra 
* Capias, Alias and Pluries, (hall Iſſue, &c, Ch, 23. Sect, 

Sect. 11. It is ſaid in Fitzherbert's * Abridgment, That in Oyer and Ter- 13 263; 
miner, F the Party at the firſt Day make Default, a Man may have a Ve- pl. 11. 
nire Facias, or a Pone per vadios, &c. at his Election; the Meaning where- 3 
of perhaps may be this, That if the Defendant, being ſummoned on the Ve- 1 5 
nire; do not appear, the Proſecutor may either take out a ſecond Venire, Lambard B. 4. 
or a Pone per vadios, &c. But I cannot * find any expreſs Authority, Dale. 3 — 
or Precedent, to juſtify the making either a Pone per vadios, &c. or a Ca- Ch. 132. 
Ch. 34, 78. ? Regiſter Judicial 1. Finch 352, 353. Dalton's Sheriff, Ch. 34, 78. Dalt Juſt. Ch. kgs Vids 
2 Dany. Abr. 296.f. 5. 2 Inſt. 453, 454. Lamb. B. 4. Ch. 8. Crompt, 150, 151. Fitz, Treſpaſs, 232. Dalt. 
Juſt, Ch. 132. 11 H. 6. 4. a. Finch of Law 352. Fitz. Proceſs, 188, * Vide Finch of Law 352. * Vide 
{pra Sect, 9, 10. Fitz, Pro, 213. Treſ. 232. 29 Ed. 4. 18. a. b. 
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pas, the firſt Proceſs on any Indictment under the Degree of Maihem, 
or Felony, &c. except only where ſuch Proceſs is expreſly given by ſome 


Statute, 
Sef. 12. As to the fourth Point, viz, What is the proper Proceſs on 


| Coke's Ent. Informations: It ſeems, that a Capias againſt a * Commoner, and a b D;- 
372. 2. 367.2. ſ[ringas againſt a Peer, are the firſt proper Preceſles on an Information for 
379 2. 381-2. an Intruſion on the King's Lands, or for a © Trover and Converſion of his 
1 Goods: And either an * Attachment or Subpæna, at the Election of the 


b Co. Ent. 
397. b. Informer, were by the Common Law proper Proceſſes on all Informations 


© Co. Ent. gui tam on Popular Statutes, And ſo was a f Summons in all Originals in 


b. ; ; 
37.4, Eat. Debt on ſuch Statutes, in the ſame Manner as in an Action of Debt at: 
365 2. 366 a. Common Law; and an!! Attachment or Pone per vadios, &c. in other 


13 5. Actions on ſuch Statutes, in the ſame Manner as in Actions upon the Caſe, 
370 b 371.b. and in Actions of Treſpaſs at Common Law. 


395-2 See. 13. And it is enacted by 21 Jac. 1. 4. By which all Popular Suits 


d. 48. . . . . 
20% Fur. on penal Statutes are reſtrained to their proper Counties, as is ſhewn at 
158.2. 164 b. Large in the precedent * Chapter of Informations, That the like Proceſs in 


2 og, every Popular Action, Bill, Plaint, Information, or Suit to be commenced, 
pl. 2, 3. ſued or proſecuted, by Force of, or according to the Purport of the ſaid Ad, 
Finch of be had and awarded, to all Intents and Purpoſes, as in an Action of Treſ- 
1 paſs Vi & Armis, at the Common Law, And *conſequently the Proceſs in 
43.b 44. pl. 3. all ſuch Suits muſt now be by Attachment or Pone per vadios, &c. and 


46. 2. 348. 4. after by Diſtreſs infinite, where by the Return the Party appears to be 


A. . a. 0 5 0 a 
„ ſufficient, ® otherwiſe by Capias. | 


Ra. Ent. 406. Seck. 14. It is, as I take it, the uſual Practice of the Crown-Office, on a 
ech oF Criminal Information, firſt, to award a Subpæna; and after the Return 
Law 355. thereof, if no Appearance be entered in four Days, and an Affidavit be 
& VideCb.26. made of the Service of the Sulpæna, to make out a Capras of Courle, 


SEQ. 3 2. t ; . . a . . 
828. 5 * where the Defendants are informed againſt in their private Capacity, and 


1 See Finch a * Diſ/ringas, where they are ſued as a Corporation aggregate. 
of Law 3459 Seck. 15. As to the fifth Point, viz. What is the proper Proceſs on 


27 Boi? Abe. Appeals, and on Indictments of Treaſon, Felony and Maihem : It ſeems 
463 pl. 11. certain, That a Capzas is the firſt Proceſs in all Indictments of“ Treaſon or 


33 Felony, and in ? all Appeals whether of Maihem or Felony ; from whence 


Caſe. it ſeems reaſonable to conclude, That it ought alſo to be the firſt Proceſs 


Palm. 449- in an Indictment of Mayhem, as well as of Felony or Treaſon, 


dhe See. 16, As to the fixth Point, viz. How many Days there muſt be 


. Tefte and Return of all ſuch Proceſs : It ſeems agreed, That 
1 Salle. there ought to be at leaſt fifteen Days between the Teſte and Return of every 
374. Pl. 15. Proceſs awarded from the King's Bench into any“ Foreign County: But 
o 3 Mod. 265. that this is not required in Proceſs awarded into the ſame County wherein 


104, 196. the Court ſits. py 
Co. Ent. Sect. 17. As to the third Particular, viz. In what Manner ſuch Pro- 
Fg 4 oe ceſs is to be executed: It is laid down as a general Rule, That where- 
itz. Exigent, ; c . x x K 
28. ever the King is a Party to the Suit, (as he certainly is to all Informations 
Finch of Law and Indictments) the Proceſs ought to be executed by the Sheriff himſelf, 
E and not by the Bailiff of any Franchiſe, whether it have the Clauſe Non 
1. 1 there is ottas, &c, or not, and whether the Defendant be within a Franchiſe, or 
Elon ag in the County at large ; for the King's Prorogative ſhall be preferred to any 
Franchiſe : But it is ſaid, * That this is to be intended only where in the 


contrary. : : g . 
2 Co. Lit. Grant of the Franchiſe no Mention is made of Cauſes to which the King 


134. b. . | | 
Salk. 374. pl. 18 4 Party. 


1 1 en 61. 9 Co. 118. b. „ Dalt, Ch. 132. Bro. Franchiſe, 18. 1 H. H. P. C. 577. 2 H. H. P. C. 202. 


41 Aff. 17. Bro. Proceſs, 102. Fitz. Prerog. 21. t Bro, Perog, 109. Franch. 31. 


Seck. 18. 
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geek. 18. As to the fourth Particular, vis. What is required by Statute 
in Relation to Proceſs on Informations: It is enacted by 4 & 5 Will. & M. 
18. That no Proceſs ſhall iſſue on any Information to be exhibited by the 
Maſter of the Crown-Office, till the Proſecutor have given ſuch a * Recog- * Vide fopra 
nizance, as by the ſaid Act is directed. Alſo it is enacted by-18 El. 5. I JO 
That b no Proceſs ſhall iſſue on any Information on a penal Statute, till a ö Vide ſupra. 
ſpecial Note be made of the Time when ſuch Information was exhibited, ch. 26. Sec. 
Sc. But theſe Matters having been already handled in the Chapter of In- 4,5 


3 . . - : : 45, 40, 47. 
formations, in the Places cited in the Margin, I ſhall refer the Reader thither, *H.P.C. 211. 


tor the fuller Conſideration of them. . bg poli ©. 


Sef?., 19. As to the fifth Particular, viz. What is the proper Proceſs 16 Aff pl. 13. 
upon a Default: It ſeems, That if a Defendant appear to an © Indictment 26, Af pl. 51. 
or d Appeal of Felony, and afterwards, before Iſſue joined, maks an e 1-94 
Eſc:peg whether from his © Bail, or from an actual * Priſon, the Com- 10. ts 
mon chan Alias and Pluries, &c. ſhall be awarded againſt him, unleſs Bat this is 
there hid been an Exigent before, in which Caſe a new Exigent ſhall be 8 
immediately awarded And if the Defendant, againſt whom no Exigent Crompt. 150. 
had been before awarded, make ſuch Default after Iſſue joined, and an b. LS 

Inqueſt awarded to try it, it ſeems ® that a Capias, &c. ſh.ll be awarded A. Hat 
againſt him ad audiendum juratam, &c. and as I take it, the ſame Day on 2% H. 8. 1. 
which the Capzas is returnable, ſhall be given to the Inqueſt, (for it ſeems 1 

i agreed, That the Inqueſt ſhall never be taken by Default in the Caſe 1. ſeems to be 
of Felony, as it may for an inferior Crime.) But in ſuch Caſe, if the ovary. | 
Exigent had before been awarded ; it * ſeems, That a new Exigent in SES 7 
the Common Form ſhall be awarded; and that thereby both the Iſſue 2 H. H P. c. 
and Inqueſt are without Day. And it is ſaid in ſome Books, That ſuch 34, vai, 
Exigent ſhall be Ad audiendum judicium: But this ſeems queſtionable 1 el 
ſince it ſeems -to be ® agreed, That the Defendant may fave himſelf Fitz. Exigent, 
r Judgment by a Render at any Time before the Return of the Ex- Ploceſ 113. 


| 127. | 
Sect. 20. It is ſaid * by Sir Mathew Hale That the Defendant in * 4 * 70. 
ſuch Caſe appearing on the Exigent, ſhall plead de novo, becauſe the Iſ- Fi 8 
ſue and Inqueſt are fine die by the Award of the Exigent; but this ſeems 10. 
to be made a Quzre by Staunforde, and the ? Authorities whereon it 8 a 
ſeems to be chiefly founded, are very obſcure ; and as it ſeems may well ge choſes, -N 
to be underſtood in this Senſe, That the Court may cauſe the ſame Inqueſt 16 Aff pl. 13. 
to come to try the ſame Iflue, which (according to Brook) tho' it be 4g Appeal, 
put without Day by the Exigent, is not waived by it, unleſs the Defendant *26apl. ;1. 


fail to render himſelf before the Return of it. 8. P. C. 70. 
Letter E. F. 


Sect, 21. Before I proceed to the ſixth Particular, vi. What is the H. Pp. C. 211. 
proper Proceſs to be awarded after a Removal by Certiorari; it may not Bro. Waiver 


| g | g , „. de choſes, 39. 
be improper to premiſe ſome Things concerning the Nature of a Certiora- pits * 


71; as, 10. 
Coro. 196. 
1. To what Courts it lies. | | TH 
2. Where the Court of King's Bench uſes a Diſcretionary Power in b. 
granting, denying, and filing it. kus Coro. 
3. What Reſtraints are put upon it by Statute. m Fitz, Exi- 
4. How the Fiat for it is to be ſigned. 2 
5. To whom it ought to be directed. 1 
Coro. 192. 


H. P. C. 211, *H.P.C 211. 1 H. H. P. C. 225. 08. P. C. 70. Leitet E, F. 4 Fitz. Exigent, 10. 


16 Aſſ. pl. 13. 1 Vide Fitz, Coro, 173. ,* Bro. Waiver de choſes. 39. Proceſs, 148. Exigent, 67, * 2 H, 
H. P. C. 210 to 216. 


Vor. II. res 4D 6, Where 
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6. Where a Record may be removed into the Court of King's Bench 
without it. 3 

7. What is to be done by a Defendant before the Allowance of it. 

8. How far it is a Superſedas to the Court below. 

9. In what Manner it is to be returned. 

10. Where a Record is removed by it. | 

11. What is to be done by the Court above, where the Record is not 


removed | 


As to the firſt Point, vis. To what Courts a Certiorari lies: I ſhall 
endeavour to ſhew, _ | 


1, Whether it lie to all inferior Courts in general. 
2, Whether to thoſe of the Cingue- Ports. 
3 Whether to thoſe of Wales. 

4. Whether to thoſe of London. 


| Sect. 22. As to the firſt Point, v2. Whether regularly it lie to all 
. inferior Courts in general: It ſeems agreed at this Day, That regular 
Carth 404. ; Ts . >| 
8. P. C. 70. the Court of King's Bench having a general Superintendency over all 
28 144. other Courts of Criminal Juriſdictson, whether they be of an antient or | 
ng” P. newly created Juriſdiction, may award a Certiorari as well as the Court 
2 Lev. 86, of Chancery, to remove the Proceedings before any ſuch Courts, unleſs 
r Lev. 312. the Statute or e Charter which eres them expreſly give them an abſolute 
Contr. 41. Aſſ. . . d 

pl. 22. Judicature, exempt from ſuch Superintendency ; as the * Statutes concern- 


Br, Coro. 193 ing the Commiſſioners of the Cambridgeſhire Fens, &c. are ſaid by ſome to 


Certiorari, 8. 
b 1 Salk. 144 have done. 


pl. 3. 148, Sec. 23. And accordingly it ſeems to be agreed, That ſuch a Cer- 
ONE: tiorari lies to © Juſtices in Eyre, and alſo to thoſe of * Gaol-Delivery, or 
5 er 9» of as County-Palatine, and to the * College of Phyſicians, having a ſpe- 
4 1 Sid 296. cial Power by Statute to fine and impriſon for certain Offences; and to 
ry” Oo nl uſtices of Peace, &c. even in ſuch * Caſes which they are impowered 
2 1 by Statute finally to hear and determine; and alſo to * Commiſſioners of 
Pl. 124. Sewers, notwithſtanding the Clauſe in 13 El. g. Par. 5. That the ſaid Com- 
- LK * G , miſfioners ſhall not be compelled to make any Certificate or Return of their Com- 
4 Inſt 294, miſſions, or off their Ordinances, Laws, or Doings. &c. For it hath been ad- 
72 Fak. , judged, That this is intended to exempt them from returning their Orders 
bl. 2. into Chancery, as by the Statute of H. 8. they were obliged to do, and 
Far. 118. ſhall not be conſtrued to take away the Superintendency of the Court of 
1 Seck. 24. As to the ſecond Point, viz. Whether a Certiorari lie to the 
1 Salk. 145. Courts of the Cingue-Ports: It hath been adjudged, That ſuch a Certiorari 
1 lies to ſuch Courts to remove an ® Indictment of Sodomy there found, 
395, pl. 4, 5, Or an » Order made by the Juſtices of Peace at a Seſſions there holden. 
pum 49: It is ſaid indeed, by Rolle, That the Reaſon why ſuch an Indictment 
1 H. Ii. P. C. may be removed is, becauſe the Offence is made Felony by a late Statute, 
158. and therefore the Courts of the Cingue-Ports cannot hold Plea of it with- 
5 and * out a new Charter; by which it ſeems to be implied, That in his Opi- 
Par. 6 nion Indictments in ſuch Courts of Crimes whereof they have Juriſdiction, 
> Carth. 194. are not removeable. But the other Books above cited, ſeem to ſpeak ge- 
DOE "44+ nerally of all Indictments, and to lay it down as a Rule, That the Pri- 
i 3 Mod. 93, 

. * 1 Salk, pl. 6. . 120. pl. 85. , 197, 109. Raym. 186. 11 Mod. 44. 45. 
* 288. * 2-8 FA 67, uy : pe Lu os 2 — . = 5 I Rol. Abr. 395. pl. 6. le 1 


2 H. H. P. C. 212. 22 Lev. 86. 1 Sid. 356, 3 Keb, 154 „1 Rol. Abr. 395. pl. 6. 
2 vilege 
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vilege of the Courts of the Cingue- Porte, uſed Time out of Mind, that 
the King's Writ doth not run there, is to be intended only of Civil * , vide Cid. 
Cauſes between Party and Party. | El. 910, gil. 
Se. 25. As to the third Point, viz, Whether a Certiorari lie to the Palm. 54, 55; 
Courts of Wales: It ſeems to be ſettled, that ſuch a Certiorari lies to re. 8 1. 
move any Indictment taken in Wales for a Crime not capital, either at 1 Sid. 431. g 
the * Grand Seſſions or at a e Seſſions of the Peace: But it is 4 ſaid, Tnat Hal. 
it hath never been granted to remove an Appeal from Wales ; e neither 476 5 
doth it ſeem to be clearly ſettled, That it lies to remove an Indiament * ! Rol. Abr. 
of Felony from thence, for ſuch Indictments are never ' quaſhed, as In- 1 by 4 
dictments for inferior Crimes are. Neither do I find it agreed, 5 in what 29. ; £42 
Manner the King's Bench ſhall proceed on any Indictment removed from Cro, Jac. 
I Wales. [84] But it is ſaid, That an Indictment of Felony fo removed, may both, 144. 
be tried in the next“ Exgliſb County, by force of i 26 H. 8. But it ſeems 2 Keb. 47t. 
agreed, that the Statute extends not to Appeals. 8 8. 
Sect. 26. As to the fourth Point, viz. Whether a Certioruri lie to the 1 H H. P. C. 
Courts of London : It ſeems to be admitted in the late Reports, That a 157 188. 
Certiorari may be granted to remove any Indictment from London or ol . 
Middleſex ; but it is“ ſaid, That he who prays it ought to give three Cro. Car. 
Days Notice to the other Side: Alſo it is ſaid, » That by a Certiorari to _ 
London, the Tenor of the Indictment only ſhall be removed by _ 2290 
the City - Charters. And it ſeems, That anciently that City inſiſt. © 1 Mod. 64, 
ed on a Privilege, That all Indictments and Proceedings for any Cauſe, "Ka 68c. 
except Felony, ſhould be tried and determined there, and not elle- pl. 8. 724. 
where. | Cro. Ca. 331; 
Selk. 27. As to the ſecond Particular, viz. Where the Court of King's 1 Rot. Abr. 
Bench uſes a Diſcretionary Power in granting, denying and filing a Cer- 394. pl. 3. 
tiorari; It hath been? adjudged, that where-ever a Certiorari is by Law; Ls 93s 
grantable for an Indictment, the Court is bound of Right to award it at 1 H. H. p. C. 
the Inſtance of the King, becauſe every Indictment is the Suit of the King, 138. 
and he has a Prerogative of ſuing it in what Court he pleaſes. But it ſeems PA bg 1 ow 
to be agreed, That it is left to the Diſcretion of the Court either to“ Vide 1 Rol. 
grant or deny it at the Prayer of the Defendant : And agreeably hereto, Abr. 394- B. 
it is laid u down a as general Rule, That the Court will never grant it 2 Keb. 586 
for the Removal of an Indictment before juſtices of Gaol-Delivery, pl. 8. 724. 
without ſome ſpecial Cauſe; as where there is juſt Reaſon to appre- „ Keb. 785; 
hend that the Court below may be unreaſonably prejudiced againſt the Vent. 146. 
Defendant; * or where there is ſo much Difficulty in the Caſe, that the Quzre 1 Rot. 
Judge below deſires that it may be determined in the King's Bench, zb. 39+ 
or where the King himſelf gives a ſpecial Direction that the Cauſe ſhall i "<3 ch. 
be removed; or where the Proſecution appears to be for a Matter not 25, ſect. 41. 
properly criminal. 5 1 Gro. Ca 
See. 28. It ſeems, * That the Court will not ordinarily, at the Prayer 248. 
of the Defendant, grant a Certiorari for the Removal of an Indictment of: 8 7975 
Perjury, or Forgery, or other heinous Miſdemeanor; for ſuch Crimes de- 1 Vent 146. 
ſerve all poſſible Diſcountenance, and the Certiorari might delay, if not: H. H. P. C. 
wholly diſcoutage their Proſecution. 1 
Sect. 29. Allo it is ſaid, That the Court of King's Bench will never grant 31. Sea. 41, 


a Ccrttorari for a Conviction of a Recuſancy upon a Default at Seſſions ; be- 8-74 
| » 3525 


| | 1. 20, 
3 Mod. 230, &. Hardr. 402, 419, 6 Mod. 246. Vide 5&6W.& M. 11. ® Raym. 74. h 1 Keb. 252. 
pl. 20 1 Sid. 155, 230. Vide ſura ch. 25. ſet. gg, o Cro. Ca. 128, 265. *? Term. Paſch. 5 Georg. 1. 
Vide 1 Vent, 63. 1 Mad. 41. 4 Salk. 144. pl. 2. 1 Keb. 4. Far. 118. 1 Salk 150. pl. 18. 
i Salk. 149. pl. 15. *1 Vent, 63. 1 Mod. 41, 1 Salk, 151. pl. 20. 1 Sid. 54. pl 19 „I Salk, 


145. pl. 5, 


475. 
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lac. 1.44 cauſe by the 2 Statute ſuch Convictions are to be removed into the Exche- 
Vid B. 1. Ch, quer, and from thence Proceſs is to be awarded upon them. But the 


10. Sea. 23. Court of King's Bench cannot proceed upon them, and therefore will not 
ſuffer them to come thither, leſt the Statute ſhould be evaded. [35] INJ 


Seck. 30. It ſeems from the Year-Book of 16 E. 4. That it is a good 
Objection againſt the granting a Certiorari, that Iſſue is joined in the 
Court below, and a Venire awarded for the Trial of it; for it appears by 


d16Ed. 4. that b Book, where a Certiorari had been granted in ſuch a Caſe, that the 


8 Court being afterwards appriſed of the Matter, remanded the Cauſe. 


162. Sef. 31. It ſeems agreed, That a Certiorari ſhall never be granted 


1 Salk. 149. to remove an Indictment or Appeal after a Conviction, [86] unleſs for 


pede 15. ſome ſpecial Cauſe, as where the Judge below is doubtful what Judgment is 
proper to be given; for unleſs there be ſome ſuchReaſon, the Judge who 
tried the Cauſe, ſhall not be prevented from giving Judgment in it; for 
it cannot be intended but that he is beſt acquainted with the Circumſtances 
of it, and conſequently beſt able to judge what Fine, or other Puniſhment 
is proper for it. | | | 

d 1 Sid. 296. Sec. 32. But it hath been adjudged, That a Certiorari for the Re- 

2 Keb 81, 82. moval of a Preſentment before Juſtices in Eyre, of a Matter which is in- 
quirable and puniſhable by the Foreſt Law only, ſhall not be granted be- 
fore, but only after Conviction; for if it ſhould be granted before, the 


Offence would be diſpuniſhable ; but it may be granted after Conviction, 


in order to give the Party, the Right of whoſe Freehold is concerned in 
* Vide Fiz. it, an Opportunity ſo far to * traverſe it. | 
: 9 Sect. 33. The Court has refuſed to grant a Certiorari to remove a 
299. RNecognizanze of Appearance before Juſtices of Oyer and Terminer, &c, 
21 Ed. 3-48: becauſe the Court below is moſt proper to judge, upon the whole Cir- 
R . cumſtances of the Caſe, which are equitably to be conſidered, whether it 
1 Sid. 296. ought to be eſtreated or not. 


2 Keb. 81,82. Go 34. There is a Rule in the Court of King's Bench, That no Or- 


Dominus 


Rex verſus der of Commiſſioners of Sewers ought to be filed without Notice given 


Combs, Hill. to the Parties concerned. Alſo it is every 5 Day's Practice of that Court, 


door SY before it will ſuffer the Return of a Certiorari for the Removal of the Or- 


145. Pl. 5. ders of ſuch Commiſſioners to be filed, to hear Affidavits concerning the 


2 Keb. 157- Facts whereon they are grounded; and if the Matter ſhall ſtill appear 


3838 doubtful, to direct the Trial of feigned Iſſues, and either to file the Re- 


h Vide 2 Keb. turn, or ſuperſede the Certiorari, and grant a Procedendo, as ſhall appear 


500. pl. 63. to be moſt reaſonable for the Trial of ſuch Iſſues, and to give“ Colts 
againſt the Proſecutor of the Certiorari, if it appear to have been groun- 


leſs. 5 
Sect. 3 5. As to the third Particular, viꝝx. What Reſtraints have been put 


by Statute upon the granting a Certiorari; It is enacted by 1 & 2 Ph, & 


M. 13. pl. 7. That no Writs of Habeas Corpus, or Certiorari, ſhall be grant- 
ed to remove any Priſoner out of any Gaol, or to remove any Recognizance, 
1 Vide Salk. except the ſame Writs be * with the proper Hands of the Chief Juſtice, 
150. pl. 19: or in his Abſence, of one of the Juſtices of the Court out of which the ſame 
Writ ſhall be awarded or made; upon Pain that be that writeth any ſuch 
Writs, not being figned as is aforeſaid, to forfeit for every ſuch Writ five 
Pounds. | 
Sect. 36. Alſo it is enacted by 5 &-6 Will. & Ma. 11. That in Term- 
Time, no Writ of Certiorari whatſoever, at the Proſecution of any Party in- 


dicted, be granted out of the King's Bench to remove any IndiFment or Pre- 


ſentment from any General Quarter Seſſions, before Trial, but upon M:t1on 
of Counſel, and by Rule of Court made in opon Court. But it is provided, That 


77 
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in Vacation ſuch Writ may be granted by any Juſtices of the ſaid Curt, whoſe 
Names ſhall be endorſed thereon, and alſo the Name of the Perſon at whoſe In- 
france it is granted. 
Sef. 37. It is enacted by 22 Car. 2. 12. Par. 4. That all Deſecis of 
Repairs of Cauſeys, Pavements, Highways, or Bridges, ſhall be preſented in the 
County "7 where ſuch Cauſeys, &c. lie, and not elſewhere ; and that no Indict- 
ment or Preſentment ſhall be removed by Certiorari, or otherwiſe out of the 
ſaid County, till ſuch Indifament or Preſentment ſhall be traverſed, and Judg- 
ment thereupon given. And it is farther enacted by 3 & 4 W. & M. 11. That 
all Matters concerning Highways, &c. ſhall be determined in the County where 
they lie, and not elſewhere ; and that no Preſentment, Indictment, or Order made 
by Virtue of that Ad ſhall be removed by Certiorari, &c. But it is enacted 
by 5& 6 NV. & M. 11. That if the Right or Title to repair ſuch Cauſeys, &c. 
may come in Queſtion upon Suggeſtion and Affidavit of the Truth thereof, a 
Certiorari may be granted to remove ſuch Indictment or Preſentment into the 
King's Bench, &c. upon the like Recognizance as is required by the ſaid Sta- 
tute as to other * Certiorari's for the Removal of Inditments from Seſſions, = See the Sta- 
for which I ſhall refer the Reader to the forty-ſixth and following Sections. tute of 13 & 


Alſo it hath been adjudged, That if the Seſſions manifeſtly exceed their pris. 


Authority in making Orders concerning Highways, ſuch * Orders may be See B. 1. 


removed by Certiorari, into the King's Bench, and quaſhed. Ch. 67. Sect. 


Sect. 38. It is enacted by 7&8 Will. & Ma. 6. made for the Reco- = 
very of ſmall Tithes before Juſtices of Peace, That no Proceedings or Judg- 
ment by Virtue thereof ſhall be removed or ſuperſeded by any Writ of Cer- 
tiorari out of any Court whatſoever, unleſs the Title of the Tithes, &c. ſhall 
come in Queſizon, And in the Conſtruction hereof, it hath been adjudged, ©. Pomiaus 
That if the Party inſiſt on any Matter of Law before the Juſtice of Peace, Rex ver. 


which is any way doubtful, as on a Cuſtom in a Pariſh to be diſcharged 1 


of a certain Kind of Tithe, &c. the Order may be removed within the go Geo. 1. 


Intent of the Statute. 1 4221 „ 

Sect. 39. And it is enacted by 12 Car. 2. 23. Concerning the Exciſe, 
Par. 3 5. That no Writ of Certiotari ſhall ſuperſede Execution or other Pro- 
ceedings, upon any Order by - Juſtices of Peace in purſuance of that Statute, 
but that Execution, and other Proceedings, ſhall and may be. had thereupon, 
any ſuch Writ, or Allswance thereof notwithſianding. And the like is ge- 
nerally enacted. by other Statutes concerning the Revenue; for which I ſhall 
refer the Reader to the ſeveral Statutes. 

Sef, 40. As to the fourth Point, viz. How the Fiat for a Certiorari 


Vide 1 Keb. 
$18. pl. 10, 


is to be ſigned: It is ſaid, * That if a Certiorari be taken out in Va- 1 Salk. 150: 


cation, and teſted of the precedent Term, the Hat for it muſt be ſigned by pl. 19. 
ſome Judge of the Court, ſome Time before the Eſſoin-Day of the ſubſe- 
quent Term, otherwiſe it is irregular, and the Court upon Motion will 
order a Procedendo. But it is ſaid, that there is no need for any Judge to 
ſign the Writ of Certiorari itſelf, but only in ſuch Caſes wherein it is re- 
quired by Statute, : | | 

Se&. 41. As to the fifth Point, viz. To whom the Writ of Certiorari 


is to be directed; It ſeems, That notwithſtanding * regularly it ought, 3 


pl. 17. 


to be directed to the Judge of the inferior Court, yet in ſome Caſes it 4 H. 6. 15. b. 


may be directed to the proper Officer known to have the Cuſtody of 19:3 . | 5 


the Record to be removed, and in ſome other Caſes to s others as ſhall Letter B. 
be moſt agreeable to the uſual Courſe of approved Precedents, which Hob. 1755 
> ſeems to be the beſt Guide whereby to judge of this Matter. And ac- Pet Cn. 


134. 
Style 371. 


Raft. Ent, 1 10. pl, 4. See the Caſes cited to the other Parts of this Section. * Dyer 163. pl. 56. 2 Lev. 223» 
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» Regiſter cotdingly it ſeems, That for an Indictment or Confeſſion of an Approver 
Judic. 74 b. before a Coroner, it ſhall be directed to the Coroner alone, à and for an 
Rat Koe 55. Appeal, both b to the Sheriff and Coroner; and for an Indictment in the 
a. 263 b. Cingue-Ports, to the e Mayor and Jurats ; and for an Indictment at an Aſ- 
2 file in a County Palatine, to the Chancellor of ſuch County who ſhall 
Supra ch. 9. ſend for it to the Juſtices of Aſſiſe. h | ; 

ſee 44. p. C. Sect, 42. If the Perſon who ought to certify a Record, as a Juſtice 
211, of Peace, &c. who bath taken a Recognizance, &c, or a judge of Niþ 
Cro. Ca 252, Prius, who hath taken a Verdict, or as Coroner, who hath taken an 
77 Inqueſt, c. happen to die, having ſuch a Record in his Cuſtody, it ſeems 
3 Keb. 279, That a Certiorari may be directed to his Executor or Adminiſtrator to cer. 
© 2 Keb. 750. tify it. * Alſo it hath been adjudged, That it may be directed to a Ju- 
11 ;.a 5, ſtice of Aſſiſe to certify a Record of Aſſiſe taken before his Companion 
b. in his Abſence. . 5 3 

r 290 66% Set. 43. All the Precedents, I am able to find, of Certiorari's for the 
ot * Removal either of Indictments, or * Recognizances from Seſſions, are 
Pyer 163. directed either to the Juſtices of Peace for the County generally, or to 
16 5+ 2» ſome of them in particular by Name, and not to the Cuſtos Rotulbrum; and 
Ra fl. Entr. according to Lambard, they are never directed to him: Yet it is taken 
430. Pl. 14, for granted in the ® Year-Book of H. 7. That after a Recognizance for 
: ey Abs. the Peace is brought into the Cuſtos Notulbrum, it ſhall be certified by him. 
629 Lett. S. But ſurely, if the Certiorari be directed generally to the Juſtices of the 
Eo. Cer- County or any one of them, it may be as well returned by any of them 
3 as by the Cu//os Rotulorum. And I queſtion whether it can be well * re- 


23. turned by him, unleſs he do it as a Juſtice of Peace, naming himſelf ſuch? 


J 13 But if there are ſufficient Precedents to warrant the directing the Certio- 


8% rari to him as Cuſtaos Rotulorum, there ean be no Doubt but that a Return 
oy H. 7. 5. by him as ſuch will be good. 00 NY BE Cie” 
| Regiſter Sect. 44. As to the ſixth Point, vig. Where a Record may be removed 


Judic. 76. b. into the Court of King's Bench without any Writ of Certiorari : It ſeems 
3 5 agreed, That if * a Juſtice of Peace, or cther Judge of Record, having 
b. taken Recognizance, or Inquiſſtion, or recorded a Riot, or done any 
*Regiſter other executory Matter, within his Jariſdiction, have il] continued in 
5275-99: e the ſame Commiſſion, &c. without any Interruption, the Court of King's 
! Lamb. B. 4. Bench ſhall receive ſuch Record from his Hands, without any Writ of 
A : Certtorari. Al ſo it ſeems to be ? agreed, That upon the Death of both the 
rad 8 3 8 | _ r we _ 7 wy. pa: pe ay I hath 
* Vide Hob. bring in the Records of the Verdicts of V, Frius But that Execu- 
tors 1 Adminiſtrators of a Judge, can in no Caſe bring in a Record without 
144. a Writ to authoriſe them to do it. Alfo it ſeems to be "agreed, That no 
ws. B. 4. ed ee iõ . N as by N * oy * — 1 a m_ 
8 Kd. 1 ourt wit ut a rit. And it eems to the ſtronger Pinion that 

|. 28. neither a Juſtice who is out of Commiſſion at the Time, or one who has 
bro, Record, been out 4 Committion, but is afterwards reſtored,” can certify any Re- 
3 Hl. 4. 3 cord without a Writ ef Certiorar i. 8 
5. b. Sect. 45. As to the ſeventh Point, vi. What is to be done by a Defen- 
2 3 dant before the Allowance of a Certiorari, It is enacted by 21 Fac. 8 Par. 
yer 163. 7 8. That all Writs of Certiorari for the Removal of uny Indict ment of Riot, 
pl. 54. 55, 56. Forcable Entry, or of Aſſault and Battery, at any Quarter-Seffions of the 


1.08: en Peace, or otherwiſe, ſhall be delivered at fome Quarter -Seffions of the Peace in 
112113. | | 
3 1 Dyer 163. pl. 54, 55, 56. Raſtal's Entr. 439. pl. 14. 8 H. 4. 4. a. 18 Ed. 4. 18. pl. 28. Lamb. B. 4. 
ch. 7. f. 517, Crompt. 133. b. »Dalt. ch. 134. 8 H. 4. 4. a. 5. b. Bro. Garrante d” Attorne;, 9. Bro. Re- 
cord, 17, 64, Bro, Certiorari, 9. Dyer 163. pl. 54. Raſt, Ent, 438. a. b. 7 
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bpen Court ; and that the Party indicted ſball before the Allowance thereof, be- 
come bound to the Proſecutor in 10 l. with ſufficient Sureties as the Juſlices 
of Peace at their Quarter-Seffions, fhall think fit, with Condition to pay unto 
ſuch Proſecutor within ene Month after Conviction, ſuch reaſonable Cojts and 
Damages as the ſaid uſtices of Pettce of ſuch Counties where ſuch Indifments 
all be found in the faid Sgfions of the Peace, ſhall aſſeſs or allo ; and in 
Default thereof, it fhall be lawful for the faid Fuſtice to proceed to Trial 
of ſuch Indictments; any ſuch Writs of Certiorari netwith/tanding, 
Set. 46. And the like Recognizance in the Sum of 40/. is required by 
13 & 14 Car. 2. 6. Par. 16. concerning the Highways, on the Removal 
oi every Indictment, &c. on that Statute, ; 
Sect. 47. It is obſervable, That theſe Statutes do not * extend to all 1 Keb. 225: 
Indictments at Seſſions in general, but only to thoſe particular ones therein pl. 38. 727. 
mentioned: But this Defect was in a great Meaſure “ ſupplied by the + 8 Keb 
Rules of the Court of King's Bench, which upon the Removal of an in- zz pl. 88. 
dictment from London or Middleſex, required a Recognizance from the © Mod. 246. 
Defendant to carry down the Record to Trial the ſame Term, on which ST” 504: 
the Certiorari was returnable, or the Sittings after; and on the Removal Far. 10. 
of an Indictment from other Counties required ſuch Recognizance for a“ _ 855 
Trial at the next Aſſiſes. [87] | Ot. 
Sect. 48. And agreeably hereto, it is enacted by 5 & 6 W. & M. 17. 
and 8& 9 Gull. 3. 33. That all the Parties indicted at a General or Quar- 
ter Seſſions of the Peace, proſecuting a Certiorari, before the Allowance there- 
of, ſhall find two ſufficient Manucaptors, wwho ſhall enter into a Recognizance 
in the Sum of 20 l. before one or more Juſtices of the Peace of the County or 
Place, (or * elſe before one of the Judges of the King's Bench, in which * Viz. By 
Caſe ſuch Judge ſhall make Mention of it under his Hand, on the Back of the 338 ; 
Writ) and the Recognizance ſhall be with Condition, at the Return of ſuch 33. 
Writ, to appear and plead to the Indiment or Preſentment in the Court cf 
King's Bench, and at his own Cuſis to procure the Tſſne that ſhall be joined upon 
the ſaid Indict ment or Preſentment, or any Plea relating thereto, to be tried 
at the next Aſiſes for the County wherein the Indifiment was found after 
ſuch Certiorari ſhall be returnable, if not in London, Weſtminſter, or Mid- 
dleſex ; and if there, then to cauſe it to be tried the next Term after where= 
in ſuch Certiorari ſhall be granted, or at the Sitting after the ſaid Term, if the 
Court of King's Bench ſhall not appoint any other Time for the Tiial thereof; 
And if any other Time ſhall be appointed by the Court, then at ſuch other Time, 
and to give due Notice of ſuch Trial to the Proſecutor, or his Clerk, in Court, | 
and e alſo, That the Party or Parttes, proſecuting ſuch Certiotari, all ap- Viz. by 8 &. 
pear from Day to Day in the ſaid Court of King's Bench, and not depart unti] 9 Guil. 3. 3. 
he cr they ſhall be diſcharged by the ſaid Court : And ſuch Recognizances, 
Certiorari's and Indiftments, ſhall be filed in the King's Bench, and the Name 
of the Proſecutor (if he be the Party grieved cr injured) or ſome Public O 
ficer, endorſed on the Back of the Indiftment ; and i, the Perſon proſecuting ſuch 
Certiorari, being the Defendant, ſhall not, before Allowance therecf, procure 
fuch Manucaptors to be found as aforeſaid, the Juſtices of Peace ſhall and may 
proceed to Trial of the Indiftment notwithſtanding ſuch Certiorari. 
Sec. 49. And it is farther enacted by the ſaid Statute of 5 C 6 V. & 
M. 11. That if the Defendant proſecuting ſuch Certiorari, be convicted, the 
King's Bench (hall give reaſonable Coſis to the Proſecutor, if be be the Party 
grieved or injured, or be a Civil Officer who ſhall proſecute on Account of any 
Fact that concerned bim as Officer to proſecute or preſent ; which Coſts ſhall be taxed 
according to the Gonrſe of the ſaid Cours; and the Proſecutor, for the Recovery of 
| fuch 
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ſuch Coſts, ſhall within ten Days after Demand made of the Defendant, and 
Refuſal of Payment on Oath, have an Attachment granted againſt the Defen- 
dant by the ſaid Court for ſuch his Contempt; and the ſaid Recognizance ſpall 
not be diſcharged till the Coſis ſo taxed ſhall be paid. 
See the lick Sect. 50. And the like in Effect is ® enacted by the ſaid Statute of s & 
Parag. 6 V. & M. 11. concerning the Removal of Indictments by Certiorari within 
the Counties Palatine of Cheſter, Lancaſter, and Durham. 


In the Conſtruction of theſe Statutes, the following Points ſeem moſt 
remarkable, | 
Sect. 31. Firſt, That notwithſtanding by the expreſs Words, Juſtices 
of Peace may proceed to Trial of the Indictments, notwithſtanding the 
Certiorari, if a proper Recognizance be not given; yet they will be in Con- 
» Keb. 225. tempt to the Court that awarded the Certiorari, if they make no * Return 


pl. 38. to it ; for all Writs muſt be obeyed unleſs good Cauſe be ſhewn to the con- 
505 Pr 88. trary ; and the proper way of ſhewing is to return it. 


903. pl. 1. Seck. 52. Secondly, That it appears from the manifeſt Purport of theſe 
1 Sid. 70. Statutes, That they extend only to Certiorari's procured by Perſons indicted; 
from whence it follows, That thoſe, which are procured by the Proſe- 

c Mod. 246. cutor of an Indictment, remain as they were at Common Law. 
4 2 Salk. 564. Sect. 53. Thirdly, That © theſe Statutes, being in the Affirmative, as 
» pl. 3. to the Taking of Recognizances, do not taxe away the Power which the 
Far. 1. juſtices of the King's Bench have by the Common Law of taking Recogni- 
zances upon their granting Certiorari's; from whence it follows, That if 
any ſuch Juſtice, granting a Certiorari, ſhall take a Recognizance variant 
from that preſcribed by the Act, either as to the Sum or Condition, &c. 
Such Recognizance will have the ſame Force as it would have had, if 
theſe Statutes had not been made; but it is ſaid, That the Certiorari, if 
procured by the Defendant, will not in ſuch Caſe be a Superſedeas to the 
Proceedings below, as it would have been at the Common Law ; for the 
Statutes ſeem to be expreſs, That the Seſſions may proceed notwithſtand- 
ing any Certiorari procured by a Defendant whereon ſuch a Recognizance 

is not given, as is expreſly preſcribed. ES. 

| Sed, 54. Fourthly, That if the Perſons offering to be Sureties, appear 
March 27. to be worth 20 J. the Juſtices © cannot refuſe them. 7 
March 27. Sect. 5 5. Fifthly, That if divers be indicted * in the ſame Indictment, 
and ſome of them find Sureties, and others not, the Inditment ought to 
be removed as to thoſe who find Sureties, (becauſe they ſhall not be pre- 


CA at, judiced by the Default of the others.) And, as * ſome ſay, It ſhall be re- 

. 51. moved as to the others alſo. | 

Vide 6 Ed. 4. Sect. 56. Sixthly, That the Maſter of the Crown- Office, in taxing 

March 111, the Coſts, ought only to conſider thoſe which are ſubſequent to the 
d 1 Salk. 55. Certiorari. | | 

Pl. 5. Sef. 57. Seventbly, That the Proſecutor, by accepting the Coſts fo 

taxed, is not reſtrained from aggravating the Fine to be ſet on the Defen- 

dant, becauſe he has a Right to ſuch Coſts by the expreſs Words of the Sta- 

tutes ; and therefore the Defendant can claim no Indulgence from having 

paid them : But in other Caſes, after a Proſecutor has accepted Coſts from 

2 Defendant, he cannot by the Rules of the Court, aggravate his Fine; 

becauſe in ſuch Caſes, having no Right to demand Coſts, if he take them 

at all, he muſt take them by Way of Satisfaction of the Wrong; after 

which it is unreaſonable in him to harraſs the Defendant. And this I 

31 Salk. 55. take to be a common Practice; tho' in! Salkeld's Reports there ſeems to 

pl. 5. be a Note to the contrary. 


I Jeck. 55. 
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Sets. 58. Eigbebly, „That notwithſtanding the Condition of the Re- «1 Salk. 350. 
cognizance ſeem to be expreſs, That the Defendant ſhall procure 8 
Trial at the next Aſſiſes, Cc. yet it ſhall not be forfeited; unleſs the Pro- 
ſecutor of the Indictment give Rules according to the Courſe of the 
Court. c | 
Seth, 5g. Ninthly, That after ſuch b Recognizance is forfeited by the, 1 Salk. 386, 
Defendant's not procuring a Trial according to the Purport of the Con- pl. 26. 


1 i | 3 : | Dominus Rex 
dition, the Court will not hear any Motion to quaſh the Indictment, or verſus denden, 


Certiorari. Mich. 6 Geo. 
Se. 60. It is enacted by 3 & 4 . & M. 10. Par. 6. againſt Deer-ſtealers, '- | 
That no Certiorari ſhall be allowed to remove any Proceedings on that Act, un- 
leſs the Party convict ſhall become bound, with. good Sureties, in fifty Pounds to 
pay full Coſts and Damages within one Month after the Conviction ſhall be con- 
15> firmed, or a Procedendo granted, [88] | 
Sect. 61. And the like in Effect is enacted by 4 & 5 W. & M. 23. and 
s Anne, Seſſ. 2. Ch. 14. in Relation to Convictions, on thoſe Acts of Of- 
fences concerning the Game. | | 
Sect. 62. As to the eighth Point, v/z, How far a Certiorari is a Super- 
?deas to the Court below: It is © agreed by all the Books, That after it ise Cro. Car. 
allowed by ſuch Court, it makes all its ſubſequent Proceedings on the Re- —_— 
cord, that is removed by it, erroneous. Alſo it ſeems to be generally d agreed, 149. 12 


That a Certiorari, for the Removal of an Indictment of Forcible Entry Cro. El. 915, 
found at the Seſſions of the Peace, being delivered to any one Juſtice of? Keb. 306. 


Peace of the ſame Place, before the Statute of 2 1 Jac. 1. ſet forth more atpl. 75. 
Large SeZ. 4 5. which requires, That every ſuch Certiorari ſhall be delivered 2 677. 
at ſome Quarter-Seſſions in open Court, did (by ſuch Delivery without}, Selk. 1 31. 
more) ſo far ſuperſede the Power of the Seſſions, that all its ſubſequent pl. 22. 
Proceedings thereon, and even an Execution of a prior Award on the ſame 
Indictment, would have been erroneous. And it ſeems to be generally * a-*Cro. El.grg, 
greed that any one ſuch Juſtice to whom ſuch Certiorari ſhould be delivered, Moor 677. 
might and ought thereupon immediately to have awarded a Super ſedeas to pl. y21. 

the Sheriff in order to have ſtopped the Execution of any prior Award de ” 


fuch Court upon ſuch Indictment. F. N. B. 237; 


rage | | f Onin? | Letter E. 
Sect. 63. It ſeems to be the better Opinion, That a Super ſedeas on 1 


ſuch a Certiorari, being delivered to the Sheriff hefore he hath begun tor, El. 

ut a Proceſs in Execution, will make his ſubſequent Execution of it wholly 915, 616. 
void; becauſe it is a miniſterial Act, and not a judicial one. But if ſuch 2 677. 
Superſedeas be not delivered to the Sheriff till after he have in Part executed} if H. P. C. 
ſuch Award, it * ſeems, That he may afterwards be authoriſed to go thro' 215. 
with it by a Writ of Venditioni exponas, in the ſame Manner as he may in * PY. 98. pl. 
the like Caſe after a Writ of Error; but 1 ® queſtion, Whether he can Yelv. 6. 
lawfully proceed after ſuch Super/edeas actually delivered to him, without 979. 5, 
the Writ of Venditioni exponas ? 5 — IP . 

Sect. 64. It ſeems to be the ſtronger Opinion, That a Certiorari, being 894. pl. 4. 
once delivered, makes all ſubſequent Proceedings on the Record e 6, 
ought to be removed by it, * erroneous, by Force of theſe Words, Coram ; Keb. = 
nobis terminari volumus, & non alibi, whether ſuch Proceedings are before pl. 4. 174-pl- 
or after its Return; and notwithſtanding the Party who proſecuted it, ne- ef 5“ 
ver make any other Suit to have the Record certified, but only by cauſing Books next 


i e eee n 8 ö ; above cited, 
the Certiorari to be delivered. And in this Reſpe& a Certiorari hath 3 


ſtronger Force than a Writ of Error; for that becomes * of no Effect, 5 2. pl. 718. 

8 1 Salk. 147. 
pl. 122 i Fel. 32. Dy. 245. pl. 63. 6 H. 7. 15. b. 16. a. Bro. Recordare, 8. Dalt. Ch. 134, Lamb. B. 4. 
Ch. 7. fol. 516. Cont; Crompt. 13 2. b. 133. a. 2 Hl. H. P. C. 215, * Dyer 245, pl. 63. 1 Keb. 14. p. 35, 54 
pl. 12. 107. pl. 123. 118 pl. 25. 1 Sid. 268. pl. 20, 2 Rol. Abr. 491. pl. 7. | ; 
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Moore 73. if the Party who proſecuted it, negle& to get the Record certified in a 


pl. '99 reaſonable Time. Alſo it ſeems to be holden in ſome * Books, That the 
. very Iſſuing of a Certiorari is of itſelf a Superſedeas to the inferior Court, 


79. 0 b 
* Dy. 222 whether the Certiorari be ever delivered or not : In the fame Manner ag 
os. pl. an Appearance in the Court above, and a Superſedeas purchaſed there, will 


199. avoid b an Outlawry pronounced after, though ſuch Saperſedeas were not 


1 Inlt. 128. b. qelivered to the Sheriff before the quinto exactus; but the Contrary hereto, 


e Cro. Jac. , . 
282. pl. 2. in Relation to a Certiorari, ſeems more agreeable to the general Tenor of 
Vide ſupra the © Books, and the Reaſon of the Thing. And it hath been“ adjudged, 
pag ; 5 That if a Certiorari for the Removal of an Indictment before Juſtices of 
Cro. El. 152. Peace be not delivered, before the Jury be ſworn for the Trial of it, the 


pl. 29, 915» Juſtices may proceed, Alſo it hath been © holden, That a Certiorari js 


6. ; 7 5 Aſs 
Na Jac. 43. Of no Effect, unleſs it be delivered before its Return is expired. And it is 
pf. 10. certain that by Force of the Statute it cannot at this Time be any * Super- 


kiwi 52, 57s ſedeas to the Proceedings on an Indictment at Seſſions, without a proper 
Cro. Ca. 79. Recognizance, &c. | „„ | 
2 Jon. 209. Seck. 65, It hath been ® holden, That a Certiorari for the Removal of 


d x Salk 144. # f | 
n Recognizance for the Good Behaviour, or for an Appearance at Seſſions, 


* pl. 
775 N will ſuperſede its Obligation. But this would be highly inconvenient ; 


ry _ 944- _ the contrary Opinion ſeems to be ſupported by the better b Autho- 
f Vide ſupra III y. | | 
Set.45to 62. FSef, 66, It * ſeems, That if an Indictment be removed by Certiorari 


t2RA. 492. after Iſſue joined, and afterwards remanded, the Inferior Court ſhall pro- 


Lett. F. pl. 1 2. ü : . : ; 
Dalt. ch. 75. ceed to Trial, in the ſame Manner as it would have done, if no Certiorari 


> Cro. Jac. had been granted. | 


Yew. 07. Sed. 67. I ſhall take it for * granted, That inferior Courts proceed- 


r Bull, 155, ing after a Certiorari delivered, where by Law they ought not, are pu- 
15 4, 5. niſhable for a Contempt; as hath been more fully ſhewn, Chap. 22. Sec. 
pl. 3. 28. | | 

Vide Bro. Sect. 68. Alſo it ſeems, That by the Common Law if a Certiorari 


Diſcontinu- . t 3 
ance de Pro- be once filed, the Proceeding below can! never be revived by any Proce- 


ceſs, 52. Jens. L 
1 69. As to the ninth Point, viz, In what Manner a Certiorari is 


2 to be returned: [89] I ſhall refer the Reader to the Form in which it is 
t Salk. 144, to be done, to n Lambard and Dalton, and ſhall farther take Notice only 
. by of theſe following Particulars; c 

the Court of Sef. 70. Firſt, That every ſuch Return ought to be under the Seal 
1 of the Inferior Court, or of the juſtice, or Juſtices to whom it is directed; 
of the King and if ſuch Court have no proper Seal, it ſeems, That the Return may 


againſt Whit- be well made under any other, 
3 Seck. 71. Secondly, That every ſuch Return muſt be made by the very 


6 Geo. 1. 


= Lamb. B. 2. ſame Perſon to whom the Certiorari is directed; for if it be directed to the Ju- 
Ch. 2. 107, tices of Peace of ſuch a Place, and the 1 Clerk of the Place only return it, 


_ Ch.73. Or to the Conſtable, or to the Recorder of B. and the Deputy Conſtable, 


and 134. or Deputy Recorder, return it, (without ſhewing in the Return that the 
N Principal had Power to make a Deputy); or to the Steward of St. Paulis, 
1 Lev. 311. and the Steward of the Church of St. Peter and St. Paul return it, nothing 
22 Salk. 479. js removed. Yet it is © certain, That if it be directed to the Juſtice of 


r 1 Rol. Ab. þ | : ; 
55 5 27. Cheſter, it may be returned by A. B. Chief Juſtice ; for the ſame Officer 
754- Pl. 14. is known to be meant, in the Writ and Return, and his Deſcription in both 
A os is in Subſtance the ſame, Alſo it is“ ſaid, That if a Writ of Error be 
s Cited 2 Keb, | ba = 
385. pl. 56. t Sid. 64. 1 Lev. 50. 2 Salk. 452. 1 Keb. 165. pl. 120. 187. pl. 168. Tel. 212. Cro. 
Jac. 254, 255. 1 Sid, 349. 1 Keb. 941, pl. 62. 2 Keb. 385. pl. 56. 1 Rol. Abr. 753, 754. | 
directed 
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directed to ſeveral Juſtices, and returned by Part of them only; yet if it 

truly tecite the Record, it ſo far removes it, that a new Writ of Error :: .. 

lies, de recordo quod coram nobis refidet, Sr. And b Quere how the Court Ag ale 

ſhall proceed upon the like Miſ-return or a Certiorari ? 28 ll. 6. 12. 
Sect. 72. Thirdly, That“ regularly a Recognizance taken by a Juſtice P 24. 

of Peace, whether it ſtill actually continue in the Hands of ſuch Juſtice, T's 

or have been ſent by him to the Clerk of the Peace, ought to be certified 754: 

on a Certiorari for the Removal of it by ſuch Juſtice only, until it be made = 8 

a Record of the Seſſions, after which it ſhall be certified in the ſame 2: . 

Manner as the other Records thereof ſhall be. pl. 4. | 
Sect. 73. Fourthly, That it is * adviſeable, That a Return to a Certio- 211 * T 1 

rari directed to Juſtices of Peace, for the Removal of an Indictment taken Supra Set. 

before them, have the - Clauſe Necnon ad diverſas Felonias, &c, as well in 15 1 N 

the © Deſcription of the Juſtices who make the Certificate, as of thoſe be- 1 men 5 


fore whom the Indictment is ſaid to be taken in the Caption; which Mat- 2 
13 Annæ. 


ter hath been already conſidered, Ch. 8, Set. 33. and Ch. 2 5 Seck. 121, Vide ſupra 


122, 123. Sect. 43. 
Regiſter Ori- 


Sect. 74. Fifthly, ® That the Perſon to whom a Certiorari is directed, R 
may make what Return to it he pleaſes; and the Court will not ſtop the b. 283. b. 8 
Filing of it on Affidavits of its Falſity, except only where the Publick 284, Ke. 
Good requires it, (as in the Caſe of the * Commiſſianers of Sewers) or for 12 
ſome other ſpecial Reaſon : But regularly the * only Remedy againſt ſuch 2 H. 2. pl. 2. 
a Falſe Return, is an Action on the Caſe at the Suit of the Party injured oy Peace, 


by it, and an Information, Sc. at the Suit of the King, Dalt, Ch. 70. 
See. 75, Sixthly, That whatſoever Matters are put into the Return * 8 
131. b. 132. a. 


of a Certiorari, by way of Explanation or otherwiſe, beſides thoſe which 14 B 
are expreſly ordered to be certified, are put in without any Warrant or Au- Ch. 7. fol.” 
thority, and conſequently ſhall be no more regarded by the Court above, 52% 517: 


than if they had been wholly omitted. Dalt. Ch. 134. 


| t 
Sect. 76. Seventhly, That ® generally the Return to a Certiorari ought 12. Tis 
to certify the Record itſelf, or the Tenor of it, or the“ Tenor of the Te- H. 7. 25. 
nor, according as the Writ requires: And agreeably hereto it hath been . 3.9 pl 20. 
P adjudged, That if on a Certiorari to return an Order of Juſtices of Bro. Indi- | 
Peace, the Tenor of ſuch Order be certified, the Return is naught ; yet 617 3 K 
a Return of the Tenor of an Indictment from London on a Certiorari to mover Plea, 
remove the Indictment itſelf, is good by the City-Charter, as hath been J. | 
| ide 1 Keb. 
already ſhewn, Sed. 26. Allo, it 4 ſeems to have been generally holden, 263. pl. 48. 
That where-ever the Purport of a Certiorari, is not to proceed upon the * 6 Mod. go. 
Record to be removed, but only to try an INue of Nul tiel Record, it is OE 
ſufficient to certify the Tenor of the Record, whether the Certiorari re- Norton, Paſ. 
quire a Certificate of the Record itſelf, or of the Tenor of it only, How- g Ro. 1 
ever, I take it to be clear, That if the Court which awards ſuch a Corn a,” Om 
tiorari, have no Juriſdiction to proceed on the Record thereby ordered *6 Mod. go. 
to be removed ; as where the Court of Common Pleas award a Certiorari * Salk. 492, 
for the Removal of an Indictment on the Iſſue of Nul tiel Record, con- = Regitter 
cerning ſuch Indictment, the Court below ought only to certify the Te- 8 3 


nor of it, leſt there ſhould be a Failure of Juſtice, F. N. B. 245: 
Sect. 77. As to the tenth Point, viz. Where a Record is removed by Letter B. 

a Certiorari: Having premiſed that nothing can be removed by it where 5 : No B. 

it is improperly * directed, or * returned, for which I ſhall refer the Reader 3 Keb, 13 pl. 


to the foregoing Parts of this Chapter; I ſhall in this Place obſerve only the a 


following Particulars; 245. Leit. B. 
Crompt. 131. 


b. Dalt. Ch. 134. Lamb. B. 4. Ch. 7. f. 515. Pi Salk. 147. pl. 10. 2 Salk. 492, 493. 4 3 Keb. 13. pl. 17. 
Dyer 187. pl. 4. 1 Keb. 107, pl. 127. r 1 Kol. Abr. 394. pl. 2. 395, pl. 1, 2. Hob. 135. * Vide ſupra 


Sect. 41, 42, 43- Vide ſupra Sect, 69, &c. | 
f Sect. 78. 
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a 1R.,3 4.pl.8, 


Bro, Recor- 
dare, 9, 


1 Mod, 112. 


3 Keb. 308. 
Pl. 5 1. 
Cont. Noy 


51. 
1 Rol. Abr. 


pl. 8. 


Bro. Recor- 


dare, 9. 

c 1 R. 3. 4. 
pl. . 
Dyer 222. 


pl. 23. 
1 Vent. 63. 


Bro Recor. 9. 


1 Mod. 41. 
I Salk, 149. 
pl. 13. 

Far. 138. 
Lamb. B. 4. 
Ch. 7. fol. 
517. 


Crompt. 132. 
b 


Dalt. Ch. 1 34. 
1 Mod. 112. 


Yelv. 32. 
Cont. 1 bid, 
317. 

2 Keb. 141. 
PL. 13. 142. 
Pl. 15. 
Noy 54. 

1 Rol. Abr. 
749. M. 1. 


d 1 Rol. Abr. 


395. B. 1. 
23 H. 6. 30. 
pl. 17. 

F. N. B. 71. 
Lett. A. 
Fitz. Recor- 
dare, 2. 

f Cro. Jac. 
254%» 255 
Yelv. 42. 
Plow. Com. 


2. 
: Vide Bro. 
Error, 13. 


28 H. 6. 11. 


pl. 24. 

1 Keb. 129. 
pl. 51. 282. 
pl. 86. 102. 
pl. 106. 


b 1 Sid, 448. 
Parallel Caſe, 


1 Rol. Abr. 


753. pl. 14- 
1 Rol. Abr. 


753. pl. 3 


i 1 Rol. Abr. 754. pl. 7. 13. Dyer 105. pl. 6. Yelv. 212. 
Lamb. B. 4 
= 2 Salk. 45 2. 


nance, 62. 
Far. 97. 
151. pl. 21. 


Bro. Record 57. 


Of Proceſs. | Book II. 
Set, 78. Firſt, That it ſeems to be ſettled at this Day, That as a 


Writ of * Error may remove a Judgment given; and a b Recordare may re- 
move a Plaint entered, after its Teſte and before its Return: So likewiſe a 
© Certiorari may remove a Record that ſhalt come within its Deſcription be- 
fore the Time of its Return, tho' there were no ſuch Record in eſe at 
the Time of its Tefte, * nor at the Time when it was firſt delivered to the 
Court below. | | 

Sect. 79. Secondly, That as a Recordare will remove a Plaint that was 
* diſcontinued below, becauſe the Court above will proceed only on the 
Plaint, and all the other Proceedings thereon below are to no Purpoſe ; 
there ſeems to be the like Reaſon that a Certiorari alſo may remove an In- 
dictment which was diſcontinued below, | | 

Sef. 80, Thirdly, That as a Writ of Error can remove no Record 
which materially varies from the Deſcription ſet forth in ſuch Writ; fo 
neither can a Certiorari; as in the following Inſtances. 

Sect. 81. Firſt, Where the Writ deſcribes an Indictment or other Re- 
cord, taken before A. B. and eight others, and that certified appears to have 
been taken before f A. B. and ſeven others only, or * before him and the 
other eight mentioned, and others alſo beſides them; or where the Writ 
deſcribes a Record h coram A. & B. & ſocirs ſuis; and the Record cer- 
tified appears to have been taken coram C. D. & ſociis ſus; or i where the 


Werit calls the Juſtices, before whom the Record is taken, Juſticiarios 


noſtros, and in the Record certified they appear to have taken it as Juſtices 
of a former King. | „„ - 

Sect. 82, Secondly, Where the Writ deſcribes an Indictment for ſtealing 
* two Horſes, and that certified is for ſtealing one Horſe only, 

Sect. 83. Thirdly, * Where the Writ deſcribes an Order concerning Fo- 
reign Salt, and that certified is concerning Salt in general, 

Sect. 84. Fourthly, » Where the Writ deſcribes an Order concerning 
the Town of Needham-Market, or concerning the Manor of Anfly, and 
an Order concerning the Town of Needham, or the Manor of Aneſley, is 
returned, without ſhewing in the Return that they are both the ſame 
Town, | 

Sect. 85. Fifthly, Where the Writ mentions only Orders againſt A. 
B. & C. or Indictments wherein A. B. & C. are indicted, and thoſe certi- 
fied are againſt A. only, or againſt A. & B. only, Yet? it is taken for 
granted in many Books, neither do I find it any where denied, That 
a Certiorari for the Removal of all Indictments againſt A. may remove one 


wherein the ſaid A. is indifted, together with twenty others, ſo far as it 


concerns him; becauſe in Judgment of Law it is a ſeveral Indictment at to 
every one of the Perſons indicted. But I do not find it 4 agreed, Whether 
in ſuch a Caſe the Indictment fhall be removed ſo far as it concerns. the 
other twenty ? | | 

Sect. 86. Sixthly, Where there is a * material Variance between the 
Writ and the Record certified, in the Names or Additions of the Par- 
ties; as where the Writ gives the Defendant the Surname of Giggure, 
and the Record certified that of Giggeer; or where the Writ commands 
the Removal of all Convictions againſt * Henry, Coachman, quocunque no- 


«2 Aff. pl. 3. 
Ch. 7. fol. 518. Bro. Coro. 6g. Crompt. 132 b. 
See Cro. El. 882. 
Domina Regina verſus Hotſpurt, Hill. 12 Ann. Cont. 1 Rol. Ab. 395. B. 2. 
Lamb. B. 4. Ch. 7. f. 517. Crompt. 132. a. Dalt. Ch. 134. March 112. 


S. P. C. 70. Letter C. Bro. Vari- 
1 Bulſt. 155. II Salk, 145. pl. 4. 
pl. 14. 12 Af. pl. 2. Bro. Variance, 66. „1 Salk, 146, pl. . 
P6Ed. 4.5. pl 13. 
4 Affirmed 6 Ed. 


4. 5. pl. Bro. Record, 57 Lamb. B. 4. Ch. 7. f. 517. Crompt. 132. a. Dalt. Ch. 134. Denied, March 112. 


1 Keb. 231. pl. 51. * Vide 1 Rol. Abr. 754. pl. 5, 6. * Salk, 264 pl. 8. 


t Adjudged Mich, tertio, Geo, 1. 


I mine 


e eee 


. ⅛mp p ]6—ÜÄꝗo . . ˙ . rr 


Chap. 27. Of Proceſs. 297 


mine cenſeatur, and thoſe certified are againſt Henry Munton, Coachman; * 26 Aff. pt, 
or where the Writ calls the Defendant John * of Stiles, and the Record 3 f ,, 

. . , | o Cro Ja.633; | 
John Stiles; or where the one calls him b Knight and Baronet, and the, yiac Co, 
other Baronet only; or the one © Garret Malines, and the other Ger- Ja. 477. 
rard Malines ; or the one J. S. d nuper de B. and the other J. S. nuper de C. 7 cel, Abt: 
or the one J. S. of B. Saddler, and the other F. S. of B. Salter. Yet Nrn. 
the Variance be only in the Spelling, and the Words have the ver) ance between 
ſame Sound either Way, as Bird and Burd, & Shelbury and Shelbery, it range rf 
ſeems that it will not be material; becauſe it appears not by any Record adjudged fatal. 
of the Court, but that the Name in the Certiorari may be the true Name,“ r 
and the Record certified deſcribing one by a Name of the ſame Sound, ror between 
ſhall be intended to mean the ſame Perſon, . Alſo, if a Certiorari name Ainſworth | 
the Party without any Addition, and the Record certified, name him with 5 * 
an Addition; yet yet ſeems that it may be probably argued, that the Record par. Cole, . 
may be well removed by ſuch Writ, in the fame Manner as it may be by Sid. 193. pl. 
a Writ of ® Error, which has the like Variance, But if a Writ of Error 15 194, 
deſcribe a. Perſon with an Addition, which is omitted in the Record cer- pl. 16. 
tified, it hath been ; lately adjudged contrary to the Opinion in Sir Edward ! Fol. 275 
Cike's * Third Report to the contrary (which ſeems to be rather contra- G0 El. 172. 
dicted than ſupported by the * Authorities cited to maintain it) that it can- Pl. 14. 
not remove the Record; and the Reaſon ſeems to be the ſame in Reſpect of 8 * 


a Certiorari. r Vide Cro. 
Sect. 87, As to the eleventh Point, viz. What is to be done by the El. 172. pl. 
Court above, where the Record mentioned in a Certiorari is not removed Rol. Abr. 
by it: It is ® faid, That ſuch Court cannot in ſuch Caſe proceed upon the 797. Lett. H. 
Record; becauſe in Judgment of Law it ſtill remains in the Court below, erg - 
but will either“ quaſh the Writ, and® award a new one, or ſuffer the Court &. 84. 5 
below to proceed in the Cauſe, and take ſuch ? Order in Relation to the N | 
Defendant's Appearance either in the one Court, or the-other, to anſwer 3 


the farther Proſecution of the Cauſe againſt him, as ſhall in Diſcretion 161, : 
PS ; I ute an 


appear to be moſt proper. Oe 
. And how 1 ſhall: confider the Gxth: Particiler, vis, What 22 un 


Proceſs is to be awarded after the Removal of a Record by Certiorari in- os 1. 
to a ſuperior Court: As to which I take it to be agreed, That, after ol. ay 7s 
ſuch Removal, if the Defendant do not appear in the Court of King's Bro. Vari- 


ance, 6, 


Bench, the ſame * Kind of Procels lies againſt him as if the Cauſe _— 
had been originally commenced there, Alſo I take it to be * agreed, pl. 165 
That ſeeing by ſuch Removal the Cauſe below is wholly put without Cont. 1 Sid. 
Day, there is no Way to nonſuit the Plaintiff, before he hath appeared fl. Ab. 
in the Court of King's Bench, but by taking out a Scire facias to warn 328, 329. 
him to . proſecute his Appeal in that Court; whereupon if the Sheriff <0. 2. 4. 
return a Scire feci, he ſhall be nonſuit. And if the Sheriff return Hey Fan 
Nihil, a Scire facias ficut alias ſhall be awarded; whereupon if the Sheriff ' 9 H. 6. 1. 
return a ſecond Nihil, 1 do not find it * agreed what ought farther to be . 
done. . | m 12 H. 7.25. 
Seck. 89. As to the ſeventh Particular, viz. Where the Proceſs on Pl 3: 85 
an Appeal, -Inditment, or Information mall be ſaid to be diſcontinued, 5 3.9, pl. 


or miſcontinued, or put without Day; having premiſed, that it ſeems z Aſſ. pl. 3. 

A ROOT, as — = | ide 1 Sid, 
193. pl. 23. 2 Keb. 142. pl. 15. 1 Keb. 102. pl. 106; 1 Salk, 147. pl. 10. o Vide 3 Aff. pl. 3. „ Vide 
12 H. 7.25. pl. 3. 3Af.pl. 3. 2 K. 3. 9. pl. 20. Bro. Indictment, 50. Bro. Coro. 69. 2 Keb. 142. pl. 15. 
Lam. B. 4. Ch. 7. f. 518. Supra Ch. 25. Sect. 11. 2 H. H. P. C. 198. 28. P. C. 70. Lett. D. E. H. P. C. 211. 
Carth. 223. *S. P. C. 70. Lett. D. H. P. C. 211. 49 Ed. 3. 22. pl. 2. 48 Af. pl. 3. 1 Salk. 61, 62. 6 Mod. 
246. Bro. Appeal, 15, 140. Fitz. Coro. 105. * Vide S. P. C. 70, Lett. D. E. 72. Lett. A. 48. Ed. 3. 22. pl. 2. 
48 Aſſ. pl. 3. Bro Appeal, 15, 140. Fitz Coro. 105. | 
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Of Proceſs. Book II. 


to be agreed, That every Suit, whether Civil or Criminal, and alſo ever 

Proceſs in ſuch Suit againſt Jurors, ought to be properly continued from 
- Day to Day, from its Commencement to its Concluſion, without. any the 
* Fitz. Judg- leaſt Gap or Chaſm ; and that the Suffering any ſuch Gap or Chaſm, is 


with 2, properly * called a Diſcontinuance ; and the continuing of the Suit by b im- 
431. proper Proceſs, (as by a Capias inſtead of a Diſtringas) or by giving the 
Co. Lit. 325, Parties an © illegal Day, is properly called a Miſcontinuance : I ſhall for the 


Bro. Amend, more diſtinct Underſtanding of the Learning of this Kind, endeayour more 


298 


B 

17. vy: 

Filz. Proceſs, particularly to ſhew; 75 

124, 127. | EE, p OY F Li 

1 H. 7. z. b. Firſt, In what particular Inſtances Proceſs 1s generally ſaid to be diſcon- 
22 E. 3. 2. pl. tinued. | | ; 

12. . . 

22 E 4. 3 pl. Secondly, Where to be miſcontinued, 

i FE Thirdly, Where to be put without Day, 

12 H. 4.3. pl. | 


6=1 H. 5. 16. And firſt, Proceſs is generally ſaid to be diſcontinued in the following 


51 6.20. Inſtances. | | 
pl. 24. 5 Sef. go. Firſt, Where the ſecond is not teſted on the very ſame * Day 


12H.4.3pl.5. on which the firſt is returnable ; as where a Venire facias is returnable on 


10 H. 7. 21. the 2 3d of January, and the Diſtringas is teſted on the 24th or any other | 


. 15. 
Keil. 36. ſubſequent Day. | 
Finch of Law Sec. 91. Secondly, Where there is a Term intervening between the 


G5. Li 325. Teſte and Return of a * Capias ; for the Law will not ſuffer any ſuch Ca- 


Co. Lit. f | 
Bro. Diſcos: pias, leſt thereby the Defendant ſhould be impriſoned an unreaſonable 


+ ae Time ; but an Original may be continued by any * other Proceſs, except 


23, 50,57,61. a Capias, tho' it have a Term or more intervening between its Tefe and 
12 H. 4.18. Return, * Neither is it any Objection to an Exigent, That it is not 
Eon made returnable on the next Term after its Teffe, becauſe it muſt allow 


Con. 40 E. 3. : . 
16. pl. 5. Time enough for five Counties to be holden between its Te and Re- 


Fitz. Amend. turn. 
12. Seck. 92. Thirdly, Where after Iſſue or Demurrer, the Court give 


© Bro. Diſcon- 
tinuancede the Parties a Day to a diſtant Term, without making any Continuance to 


wh nk. that immediately following. 
pl. 27. Seck. 93. Fourthly, Where the Term to which the Suit is continued is 
: 2 141, adjourned, and the Suit is i not adjourned accordingly, 5 

54 Sect. 94. Fifthly, Where any of the Parties are deſcribed in any Conti- 


Yelv. 204, | 
205, 18 nuance of the Suit, whether on the“ Roll, or by! Proceſs, by a Name or 


do. Jac. 283, Addition variant from thoſe in the Original, &c, tho' w only in one Letter. 


6 1100 281, Seck. 9 5. Sixthly, Where after Iflue joined the Proceſs is ® not conti- 
282, 283- nued from Time to Time againſt the Jurors, returnable on the ſame Days to 


: s Ed. : 13. which the Suit is continued on the Roll againit the Parties, 
pl. 10. 
7 175. Pl. of all the Defendants together, and afterwards ſeveral Venires for the Trial 
Cro. El. 467. of each of them. . | | 

the . Sef. 97. Eighthly, Where ? a Venire omits Part of the Iſſue or Iſſues 


| Fi C ti- 
ance, 3. to be tried. 


nuance, 3. 


18 Ed. 4. 13. 5 | EP | 
pl. 10. Daliſ. 108. Dyer 175. pl. 23. Quære Bro. Diſcontinuance de Proceſs, 23. 21 H. 7,16. pl. 27. f Da- 
lif. 108. 1 Rol. Abr. 484. pl. 1. 3. h Cro. Jac. 236. Yelv. 169. 21H. 7. 16. pl. 27. 1 Rol. Abr. 484. pl. 8, 


9, 10, Cont. 1 Bulſt. 144. 3 Bulſt. 233. iVide 1 Danv. Abr. 243. 4 E. 4. 40. Fitz, Diſcontinuance, 27. k Fitz. 
Diſcontinuance, 1. Bro. Amendm. 22. 4 H. 6. 6. pl. 17. 40 E. 3. 18. pl. 10. . ! Fitz. Amend. 13, 17, 21, 27, 
69, 77. Diſcontinuance, 7. 12, 17, 40, 42. Error 15. Bro. Diſcontinuance de Proceſs, 46, Amendm. 50. 38 Ed. 
3. 22. b. 39 Ed. 3.21.2. 40 Ed. 3. 31. pl. 9. 34. pl. 18. 8 H. 5. 2. pl. 9. 7 H.6. 27. pl. 20. 9 H. 6. 39. 2. 

if x 21 Ed. 4. 20. pl. 27. Bro. Diſcontinuance de 


m Quzre 4 H, 6. 6. b. Bro. Amendm. 45. Fitz, Amendm. 21. 
o Quzre 22 H. 6. 3. b. 4. a Fitz. Diſcontinuance 11. Vide 7 H. 6. 27. pl. 19. 


Proceſs, 53. Continuance 82. i ) | 
» Fitz. Diſcontinuance, 14, 35. 2 H. 5. 3. pl. 16. Vide Bro. Diſcontinuance de Proceſs, 63, Quzre Cro. El. 


622, pl. 14. 
"Oe SefF, 98. 


E HAR Da anode” es - 


Sect. 96. Seventhly, Where“ a joint Venire is firſt awarded for the Trial 


— — 


» i x det 
r 
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Sec. 98. Ninthly, * Where a Venire omits any of the Parties, a Fitz, DiC- 
Sect. 99. Tenthly, Where a Juror is named in the Habeas Corpora, by MM 


a Name different from that in the Panel returned on the Venire; or 1 Rol. Re. 22. 
| where a Juror returned on ſuch a Panel is wholly omitted in the Habeas Pl. 39 

Corpora ; but in theſe Caſes, if the Juror ſo miſnamed, or © omitted, be "nary * 
not ſworn at the Trial of the Cauſe, it is“ queſtionable Whether there be Br. Amendm. 
any Diſcontinuance at all ? 7 By 14 


5 
Sell. 100. Eleventhly, Where a Venire or Diſtringas are iſſued without d Fur. Re. 


any Award on the Roll to warrant them. | pleader, 4. 
Sect. 101. It * ſeems, That before the Making of the Statutes of 11 TT” 


H. 6. 6. and 1 E. 6. 7. all Pleas and Proceſſes before Juſtices of Aſſiſe, pl. 20. 
Gaol-Delivery, Oyer and Terminer, or Peace, or other the King's Com- on 6.394. 
miſſioners, were diſcontinued by the making a new Commiſſion, or Aſſo- ol 7. at 
ciation, or by altering the Names of the Juſtices or Commiſſioners ; but 27 H. 6. 5. 
this Miſchief is fully remedied by thoſe Statutes, Bie, Difco. 
Sec t. 102, If an * Iadictment be removed by Certiorari, after Iſſue cinuance, 47. 
joined, and Proceſs awarded for the Trial; Quære, If it ſhall be diſcontinued, 1 1 Danv. 
if not remanded before the Return of ſuch Proceſs ? 142 1 b. 
Sect. 103. As to the ſecond Point, viz. Where Proceſs is generally? Fitz. a- 
ſaid to be miſcontinued; It ſeems, That where-ever an Error in Proceſs N . Ly 
doth not amount to a Diſcontinuance, it is generally called a Miſcon- WE 
tinuance; and this ſeems agreeable to the proper Notion of the Word ; Bro. Amend. 
for as a Cauſe may then properly be ſaid to be diſcontinued, when there 5 1 8d. 66. 
is either nothing at all done to continue it, or nothing but what is as to 1 Keb. 182, 
this Purpoſe merely void in Law; ſo it ſeems to be properly ſaid to be 191198215: 
miſcontinued, where it is continued amiſs, or by an h erroneous and not Fitz. Diſco). 
void Continuance, And .2greeably hereto, the Books which ſpeak of tinuance, 4. 
Errors in Proceſs, ſeem generally to include them all, without Ex- _ Ae 
ception, under the general Heads of Miſcontinuance and Diſcontinu- tinuance. 
ance, And this, as I apprehend, was alſo the Opinion of the greater But 19 H. 6. 
Part of the Court of King's Bench, in the late Caſe of * Viddrington 3 Ul "Wt 
and Charlton, " 
Sef7. 104. As to the third Particular, viz. Where Proceſs ſhall be 27 II 6. 5. 
ſaid to be put without Day: It ſeems agreed, That by the Common Fi En- 
Law all Proceedings upon any Indictment, Information, or Popular Action, queſt, 18. 
whereon no Judgment had been given, were wholly determined by the ++ og; 
Demiſe of the King, and that nothing remained but the Indictment or Fitz. Diſc, 
Information, Original Writ, or Bill, which were put without Day till B74 38. hy 
re-continued by Re-attachment to bring in the Defendants to plead de = ns eng 
novo. But this is fully ® provided for by 4 & 5 V. 3. 18. and 1 Anne, 8. are to the 
By which it is enacted, That ſuch Proceſs, &c, ſhall continue in the vide G. E 
ſame Force after the King's Demiſe, as it would have had if he had $6. pl. 17. 
kid. | Cs e Fitz. Error, 


Sec. 10 5. As for Appeals, I do not find it any where ſaid, That ka 4 6. 28. 
the Pleas, and other Proceedings therein, being put without Day by the f Vide ſupra 


Demiſe of the King might not be revived by a ſpecial Re- attachment, in 6,7 18. 
the ſame Manner as in any other Action: However it is certain at this 11, 12. wh 


Day, That by Force of 1 Ed. 6. 7. and 1 Anne, 8. neither the Writ nor Ba, Ent. 77. 
Bill, nor any Plea, nor Proceedings therein, ſhall be any way diſcontinued ? ile Bro. 
or put without Day by ſuch Demiſe. Diſcontinu- 
| 5 | ance de Pro- 
cefs, 52. 15 Ed. 4. 5. pl. 3. Supra Se. 66. h Vide Finch of Law 431, Supra Set. 89. 21H, 7. 16, 
pl. 27. 39 E. 3. 20. b. iz1H.7. 16. pl. 27. iBro. Diſcontinuance de Proceſs, 11, 47, 50, 57- Amendment, 
I7. Cro, Jac. 283, 284. 1 Bulſt. 142, 143, Trin. 11 Ann. 7 Co. 30, 31. Cro. Jac. 14. Moore 748. 
2 H. H. P. C. 189, 009. © Vide Supra Ch. 1. Sect. 12, 13. © Vide 7 Co. zo. 8.4 6 
g e . IO [1 
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/ Proceſs. Book It, 


Py. 226. fl. Sei 106. It ſeems to be holden by a ſome, That all Cauſes, whether 
Py of. 3. Civil et Criminal, are diſcontinued 3 and by others, who ſeem to ſpeak 
Cro. E. 12. more accurately, That they are put without Day, by the Juſtices before 
ANY , whom they were depending, not coming on the Day to which they are 

1 a 23. continued, whether ſuch Abſence were occaſioned by © Death, or any other 
Proceſs, 29. - Cauſe.  But-it ſeems to be agreed by all, That a Cauſe ſo diſcontinued, or 
Vide i ke, put without Day, cannot be revived without à Re-ſummons, or Re. at- 
38. ö 5 34 tachment --- which if they are 1 Special, may revive the whole. Proceedings ; 
b Co. Litt but if general, the original Record only, Nor do J find that any Statute 
* hath remedied this Miſchief, except in the Caſe of Aſſiſes, and Juris utrum, 


135.0, 

— Ent, 77. Set. 167. As to the eighth Particular, viz. How far Errors in Pro- 
| wall Diſcon- ceſs are fatal-: It ſeems to be generally taken as an undoubted Principle, 
tinvance, 19. That a Diſebntinuance, by ſuffering a total Chaſm in the Proceedings, 
Re-attach- " whether on the Roll or in the Proceſs, by not giving a freſh Continuance 


t 


ment, . 1 * NP 888 . . . 
25, 24. y anter upon the Determination of the Precedent, ſhall never be aided 


9 H. 6.49.3. by an Appearance and pleading over: And the Book of 9 H. 5. 2. pl. », 
24 E323". ſcems to have an Opinion, ' That the Miſreturn of a Sheriff, as where he 


< 


” 


8 7 | "IF . | 
28 Aff. pl. 42. returns a Cepi on the Award of an Exigent, is not ſaved by the Defen- 


30 D539 dant's Pleading over; but this is * queſtioned by Staundſorde, and ſeems 
tinuance de Contrary to the general Tenor of the other“ Books, and contradicted 
Proceſs, 2. both by * Brook and * Fitzherbert, in their Abridgment of this very Caſe, 
R And in all, Probability the Book is miſ- printed; for, as it ſtands at pre- 
ment, 18. ſent, it is hardly Senſe, or reconcileable with itſelf. But if a Defendant 
FN 5 aw appearing on erroneous Proceſs, expreſly except to it before he have 
D. 28). B. 188. pleaded over, there have been many Authorities, that he ' ought 
to be diſcharged, and that new Proceſs ſhal! iſſue where the Defect 


a7 Co. 20. b. firſt bappeyed: But there is a greater Number of Authorities to the 


12 H. 4. 17. Court in © ordet only to have him brought in again in better Form, And 


1 ee 44 Teo Ly 4,8 ; 
A 20. therefore whete a Defendant hath excepted to the Proceſs . whereon he 


Ig. 4. 0. * a 7 # 2 0 d ; BG : 

© Lit.325.a. 'Cels Hes in the Caſe, or that it bore Teſte before the Original, or that 

Ke RET > EDU GELS Io 7 TOE OI Peatg „ 5 
7. Fitz. Proceſs, 127. .Diſcontinuance, 40. Amendment, 27. 38 E z. 


tinuance de Prpeeſß, 4, In, 47, Amendment, 17. cels, 1 a 
ce d Prp s | Repleader, 2. and Diſc. 1. Where the contrary Opinion is ſaid to have 


22. b. 19 H. 6. 39. 4, See r, 3. N 
been holden; but this 7 not to be warranted by the Caſe at Large in the Year Book. f Vide ſupra Ch. 23. 


ſee the other r pn Fitz. Diſcontinuance, 36.0 9 H. 5. 3. pl. 8. 1 Rol. Abr. 779. L. 1, 2. 46 
0 


it 


Chap. 27: Of Proceſs. 301 
jt was not awarded into the * proper County, or that it was v not returti- * 38 E. 3. 20. 
able at a proper Day, or that it was directed to one who was no Offi- 5 

cer, or that it had not ſo many Days as it ought between its 7%e and ia. Bicon- 
Return, or for any other ſuch like Defect; yet he hath been com- tinuance, 3, 
pelled to anſwer the Original. And l agreeably hereto it was lately * re- Ma * 
folved, upon great Deliberation by the Court of King's Bench, againſt Cone, $0.B.3. 
the Opinion of Mr. Juſtice Pozwel}, that the Defendant in an Appeal of Ju. pl. 10. 
Death, coming in upon an Exigent, which was erroneous for want of * 
the Words de morte viri, &c. had ſalved the Error by his Appearance Cro, El. 484. 
notwithſtanding he had done all he could to take advantage of it by 1 
craving Oyer of the Proceſs, and then demurring. And s Note, That in all 16 - 
the Year-Books above-cited to this Point, except l one, it is ſaid generally Diſcootinu- 
That ſuch Errors are falved by an Appearance, without any Mention of Rn 3 
any Amendment : Bat in that one it is ſaid, That they ſhall be amend- Amenment, 
ed. Alfo it ſeems, that where-ever Proceſs is awarded * inſtanter from Co. . 
Time to Time, without any the leaſt Break of Chaſm, and the Parties 1 36. ant 


have always a Day upon the Roll, all other Kinds of Errors whatſoever that 12 E. 4. 11. 


come under the Name of Diſcontinuances, are falved by an Appearance, 1 18 


for there are ® Caſes by which it appears, That Defendants appeari 
. . 5 Ng, pl. 20. 
and taking Exceptions to ſuch Errors, have been compelled to Aer 8 2H. 7, . 


the Original, which they would not have been, if ſuch Original had be 2 * 
. 0 : : 3 en EC 1 16 
taken to have been diſcontinued by ſuch Errors, as they Ku are by 3 


an Error, in ſuffering a total Chaſm in the Continuance. And if the 57; 


Original be not diſcontinued by ſuch Errors, Why ſhould they not be as ” = 2s 


much ſalved by an Appearance, as any of the other Errors above mention- Widdrivg- 


ed? For would it not be altogether as trifling in this, as in any other Caſe, = on . 
to diſmiſs a Perſon only in order to ſend for him again? And in Crimi- Aung. Vide 


nal Caſes this could not but be of the utmoſt ill Conſequence, by giving ? all. 5960. 


the Defendant, who is actually in the Power of the Court, an Opportunity hag pad 


. 31. pl. 10. 
of eſcaping. Fitz. Amend- 


Sect. 108. But it ſeems agreed by the Books, that any other P*%; "4 57 


Diſcontinuance in the Proceſs againſt Jurors, ſhall have the ſame Effect as wy "4 Þ 


a Diſcontinuance in ſuffering a Chaſm in the Proceſs ; but it ſeems, That i Vide 1. 


no ſuch * Diſcontinuance, whether in the Proceſs or in the Roll, ſhall in e be 
any Caſe diſcontinue or abate the Original Suit; but if it appear before Vale, 20g 
Trial, ſhall Cauſe ? new Proceſs to be awarded where the firſt Fault hap- 2%, 
pened ; and if after Trial, a new A Yenire to have the whole * Iflue tried 6964 
over again; becauſe the firſt Venire was executed, and the whole Trial — 2806. 


unwarranted, But if Judgment be given on a Verdict by Jurors ap- . 


pearing on a Proceſs any way erroneous, It will be totally erroneous ; be- * i Kol. Abr. 


cauſe the Trial was wholly unwarranted, and conſequently the Iſſue miſ-tried. 779: L. 3. 


Sect. 109, Allo, as J apprehend, any other Error in the Proceſs againſt pi = * 


the Jurors, who actually try a Cauſe, will make a Miſ-trial, as much 21 H. 7. 16. 


as thoſe which are called Diſcontinuances; as where ſuch Proceſs of this P27 , 
Kind is awarded which is not proper in the Caſe, or where it is di- 12 "45 ; 
rected to a * wrong Officer, or has a wrong Viſne, or * miſrecites the pl. 5: 
| | | Bro. Diſcon- 

1 5 1 tinuance de 

— — 11. Fitz. Diſcontinuance, 39. I Cro. Jac. 311. pl. 10. * 38. E. 3. 22. b. Fitz Diſcont. 40. 
* H. 6. 39. a. Amendment, 27. Bro. Repleader, 2. Diſcontinuance de Proceſs, 1. Error, 3. 3 II. 6. 9. a. 
| itz. Amendment, 26. Bro. Amendment, io. 92. Diſcontinuance de Proceſs, 4. 10 H. 6. 39. a. 27 . 6. Go 
an 33. 3 H. 6. 20. pl. 39, © 30 Aſſ pl. 36. Cont. Bro. Diſcontinuance, 47. But this Note is not warranted 
ye Homes at Large, which are 27 H. 6. 5. pl. 33, and 34. H. 6. 20. pl. 39. Pig H.6.39.a 34. H. 6. 
20. Pl: 39. Fitz. Amendment, 26, 57. Enqueſt, 18. 29 E. 3. 31. Bro. Amendment, 10. Diſcontinuance, 30. 
” - pl. 36. 16 Mod. 286, 287. Fitz. Diſcontinuance, 24, 38. $2. 0,3 d4% H. .. 
ry . ; * 35. —Vide 9 H. 4. 7. b. Bro. Enqueſt, 98. Faux Judgment, 12. Eror, 16. 22. E. 3. 
IG 7 . 6, 28. 29. E. 3. 31. a. Vide 1 Danv, Abr. 334, 335, 352, 257» 45% 450- v7 H. 6. 
: 5 Xx 70 Ihe 2 1 : 3 8 El. 577 pl. 15. 586, pl. 16. Moore 356. pl. 482. Yelv. 15. 

. s D, . 8 . Tit. ' 4 ' 0 . 

n = e Supra ch. 23, ſe. 92. 2 D. Abr. 455, 456. 21 Jac. ch. 13, 16 
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former 
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Oro. Jac. former Proceſs, or is 5 miſreturned, or * not returned at all, &c. For if 
3 Abr. Error of this Kind have ſuch Effect even in Civil Actions, where they 
354.35 5,367. are not within ſome of the Statutes of Amendments or Jegfails, as it 
> Vide 21 Jac. ſeems to be admitted that they have, it plainly follows, That they muſt 
1 Danv. Abr. always have it in Criminal Proceedings, ſince e no ſuch Proceedings are 
340. pl. 2, 3. within the Benefit of any of thoſe Statutes, But if an Error of this 
341-P-4-5-Kind, owing wholly to the Miſpriſion of the Clerk, be diſcovered be- 
© 6 Mod. 283, fore Trial, and the Amendment of it will ſet the whole Matter right, 
284, 285. perhaps it may be * amended by the Common Law. And it hath been 
3 © holden clearly, That even a Diſcontinuance of Proceſs of may be amend- 
ng quint. | 2 
E. 4. 140. de by Conſent of the Parties. | | 
Bro. Amend. Sect. 110. Howſoever an Error may be ſo far ſalved by the Party's Ap. 


8 pearance, that he ſhall be as much compellable to anſwer the Original, as 


ante de Pro- if there had been no ſuch Error: Yet if he were ſubject to any Diſ- 


cels, 4 47. advantage in Reſpect of having ſuch Proceſs awarded againſt him; as to 


Vide Fitz. . . a : 
Amendment, the Loſs of his Goods upon an Exigent, or to the Forfeiture of the Privi- 


59, 75: lege of Appearance by Attorney upon a Pluries; he ſhall wholly avoid 
29 E. 3-3 ſuch Diſadvantage when ſuch Award, which ſhould have cauſed it, appears 


21 H. 7. 40. f a f 
pl 65. to be any way erroneous, whether in Reſpect of a Diſcontinuance, or Miſ- 


Fitz. _—_ continuance, or otherwiſe. - | 

N 21. See. 111. Alſo, for the like Reaſon, it ſeems to be *© agreed, That if 
pl. 15. a Man be outlawed, or be condemned by Default, for not appearing to Pro- 
or oy + 15: ceſs, which is any way erroneous, he may take Advantage of the Error 
19116. 29. a. in Avoidance of ſuch Outlawry, or other Condemnation; for no one 
3 H. 4. 10. ſhall be condemned barely for not appearing, where that which ſhould 
FS 184. have compelled him to have appeared is defective. But it n ſeems, That 
Letter D. a Defe& in Proceſs in an Outlawry, may be ſalved by the Defendant's 
Vide Bro. Att. Purchaſing a Pardon, and ſhewing it to the Court; for that ſuppoſes that 


82, 84. a . 5 
Exigent, 20. there was ſuch an Outlawry againſt him, as needed a Pardon, which, if it 


H. P. C. 251. were erroneous, it would not do. 


TOR Oe” Sect. 112. How far a Diſcontinuance of one Appeal will be a Bar to 
Diſcontinu- another, hath been already conſidered, Chap. 23. Sed. 132. 
ance, 40, 51. | | 

33 And now am in the ſecond Place particularly to conſider the Nature 


p of Proceſs on a. Criminal Accuſation, with a particular Regard to Proceis 
43 F. 3. 1. b. of Outlawry only; and for the better Underſtanding thereof, ſhall conf 


8. a. 34. pl. . | 
Fitz, Abend. der the following Points; 


ment, 77. | | 
- 3 2 1. Whether Proceſs of Outlawry lie in all Criminal Caſes ? 
trary. 2. In what Manner it is to be awarded in general. 
I 3. What is particularly required in the Award of it againſt the Prin- 
Fitz, Replead. cipal and Acceſſary. 


1. 5 
Error, 47. Sef. 113. As to the firſt Point, vig. Whether Proceſs of Outlawry 


Diſcontinu- 
ance de Pro- lie in all Criminal Caſes: I take it to be certain, That it lies in all Ap- 


3 als, whether of Felony or Maihem, and in all Indictments of Treaſon 
pl 3. 260. pl. or Felony, and on all * Returns of a Reſcous; and alſo in all Inditments 
of ' Treſpaſs Vi & Armis, Alſo it ſeems probable, That it lies on an In- 


. 
8 1. dictment of ” Conſpiracy, or Deceit, or any other Crime of a higher 
Amendment, Nature than a Treſpaſs with Force and Arms, but not on any Indictment 
- 4 18. fl. for a Crime of an inferior Nature. 


20. | 
23 H. 7. 10, pl. 10. Fitz. Charter, 25. Diſcontinuance, 51. Finch of Law 346. Theloal Digeſt of Writs, 
B. 1. ch. 15. pl. 1. 35 H. 6. 6. pl. 9. *13H. 7. 21. pl. 5. 2 Inſt, 665. Cont. Fitz. Proceſs, 56, 213. 29 E. 
3. 18. a. b. 122 E. 4. 11. pl. 31. Finch of Law 355. Bro. Exigent 51. 35 H. 6. 6. pl. 9. 2 H H. P. C. 
194. n 8 H. 6. 9, pl. 21. Fitz, Pro. 89. Bro. Exigent, 25, 28, 46. S. P. C. 172. 22 Hf. 6. 7. pl. 11. 435 H. 
5. 6. pl. 9. © Vide 22 E. 4. 11. pl. 31. 35 H. 6. 6. pl. 9. Cont. 8 H. 6. 9. pl. 21. Theloal B. 1. ch. 15. 

1 Sect. 114. 


Chap. 2 N „ 0 


erk. 11 
Statut 4. Tt ſeems a | 
5 — Bo —_ it be given ſe porch That it lies not 6 . 
very is giv munire, and man th Statute, 3 ON 0 Action 
ably l by an Action 7 er Caſes; or im expreſly, as in tl 1 
n. 1 8 e CO- Fitz 
that it lay not i iveries, or of? That it lies y before. And ag B 
t in a W . | Mainten not in an A 5 agree- 81. . 
23 H. 8 1 rit of E f ance, no g ction Bro. P 
14. But that it li ntry on nor In * deci on the roceſs, 
on 8 H. at it! 5 Ric. F tant 57. 
por bs ot decals dite Sbabute e ö ons and Exigent, 25. 
e 4 J pas Biven bY ces 106, 
but r-Book 8 H. ommon ecovery b ty 95.4.2. pi. 
2 the contrary is adju 6. That it lies . N der the Stars 
ft ling; . ] doed i n all , be h \ a 
Ind 4 * and it is there lid 900 22 E. 4. as to 1 on St olden Mr, 
ent | ow the ses 
preſly or implied . than in ha £ general Rule 77 againſt 105 5 5H Tk Li 
As to the Lernt Py by ſuch ee, on a Wee, anch not on an Cove, Piz. 
is to be oint, vi | | „ unleſs it be ex- out. Fita. 
lars awarded in general 1 In what Manner P | — — 27 f. 6 ” 
Set. 116. Hf, T 8 ſhall obſerve the ow of Outlawry Qs 7 
ment ot 2 Tit, hat 1 lowin arte re Bro. 
three 8 Appeal, for an "bs ſeems to be ger : | 5 Particu- Exigent, 28, 
| apias's to th y Crime und greed * That i 8 H. 6. 9. 
commenced the Sheriff of er the Degre at in every Indi pl. 21. , 
3 wg , before the Exi Ave ſame County oh Capital, there N $5 H. 6. 6, 
pile A which Caſe one = nt ſhall be award ercin the Proſecu uſt be 5.0 
ESO notaitſtaning On of Rape —_ Pure, If Ml ac * & 6: 
bed be N. .condly, That it made ® Felony by ey were at a” Fitz. Pre 
beg Award of the gn it ſeems to 85 * 45 Statute? 2 . 
whether 1 peal of Death, ON hath always . That one Capias 5 
dictments 5 Capras's were n gh Treaſon ; but th ufficient in an 3 Bro. Exigent 
they are no Appeals of an ot required by the C at it ſeems 2 1 
by hz required in All Indie other Felony 2 ommon Law. i tful 7 H. 6. 23, 
the uf 4 NAY recorded Th ments of any othe owever it is ie N In- 6 
the Sheriff to hr cir S ſions ph off _ 72 Man 2 a 10 25 E. 1 Fi Pro : 
and if the attac þis Be and determine, i Ved of Felony before 1 Ro 
wn fey get Merry es . * 
that the Sh SF hh _ at rae 0 Fox foun, 7 N Pic ny 4 Cup A2 3 
the Da all cauſe t eeks after, wh another ſhall be i 3 51. , 
ry of the Wri o be ſeiſed bis Chi erein it fi e inconti- Vid 
the Body i rit or Pre d his Chattel hall be compri ide 35 H.6, 
ly is not fe "recept returned „ and ſafel ompriſed, C. P\ 9 
bo fates Pre oor tre tne ed. Andi y keep them fil l n. 
1 e Chattel : e Indidtee c a F the Sher: em {tll l 6. 23. 
F be come % s ſhall be for fei ometh not, the Exi iff return, Th „ 
be and yield him eit, as the La , xi gent ſhall . af * Finch of 
[ood * ee of wag Beg 5 taken by the A 17 G * oor Saget 15 1 
ved. It ſeems to h Capias, 20 „or by oth . Bul Raſt, En 
tends to A o have been th » Ten the Good other Min if 5 tr. 
but that i ppeals as well as Indi e general 41 Opini s and Chattels ſhall 2 3 18, 
fo it extends not nditments, tho? i ion, That this 8 be 26 3 
a . 
he 9 . Thirdl r WO eal of Deat 1 *. xigent, 
05 hays not the Bod 4 That after the Sheri b, tho It * 
the Suggeſti y at the Day, eriff hath | * 
ggeſtion of an Eſca ay, the Court wi 1 Error, 64. 
| cape, unleſs the 8 not award a 5 22. if 17 3 H. 6. 
7 27. Bi iff will ret xigent 3 H. 4. 
e e aun ode. Pe 
pl. 8. F o E. 
Finch 35. 7 Fitz. Ts * 4 H. P. 83 173. Bro. Pro P | 28. 85 185 
n as pl. 97. 8 * = 15 8 Exigent, 
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Sect. 118, Fourthly, That if there be ſeveral Appellees, ſome of which 
appear, and others make Default, and thoſe who appear plead a Plea in 
Abatement of the Writ, or any ſach Plea in Bar as goes to the Whole, 

H. P. C. 210: the Suit ® ſhall be continued againſt thoſe who make Default by Capias 
5. F. C. 70. only, and no Exigent ſhall iflue till ſuch a Plea or Pleas ſhall be deter- 


q Fite. Ei mined. : | 5 | yd 
gent, 26. Se. 119. Fifthly, That an Exigent ſhall * never be awarded to the 
Default o. Sheriff of any other County than that wherein the Offence is laid; and 
*Y 3. 11. that by the Common Law there was no © Neceſlity of a Capias to the 
pl. 4. Sheriff of any other County. But the Law relating to this Matter, having 
T 1 6. 2. been altered by ſeveral Statutes, I ſhall ſet forth thoſe Statutes in particular, 
11 H. 4.72. and endeavour to ſhew how they are to be underſtood. | 3 
„ Sect. 120. And firſt it is enacted by 6 H. 6. 1. That before any Exigent 
<>, 4, 34. be awarded againſt Perſims indicted in the King's Bench of Treaſon or Felony, 
See the Fre. Writs of Capias ſhall be directed as well to the Sheriff or Sherdffs of the Coun- 
m— y * ty wherein they be indicted, as to the Sheriff or Sheriffs of the County wheredf 
6-0. they be named in the Indifiments ; the ſame Capias having the Space of fix Weeks 
* Vide Fitz. of the leaft, or longer Time, by the Diſcretion of the ſaid Juſtices, if the 
l : e 164. Caſe require it, before the Return of the ſame; which -Writs ſo returned, the 
22 E. 3.11. Juſtices ſhall proceed in the Manner as they bad done before the Statute : And 
. 5 if any Exigent be awarded or any Outlawry pronounced againſt fuch Perſons 
N „ before the Return of the ſaid Writs, the ſame Exigent, ſo awarded, with the 
Dyer 295. pl. Outlawry thereof pronounced, ſhall be void, and bolden for none. 
= So Sef. 121, And it is farther enacted by 8 H. 6. 10. That upon every 
pl. 7. udidtment or Appeal, by the which any Subject dwelling in other Counties than 
11 H. 4. 72. where ſuch Indietments or Appeal ſhall be taken, of J. ** Felony, and Treſ- 
* paſs, before the Juſtices of Peace, or before any other, having Power to take 
ſuch Inai&ments or Appeals, or other Commiſſioners or Fuſtices, in any County, 
Franchiſe, or Liberty of England, before any Exigent awarded, preſently after 
the firſt Writ of Capias returned, another Writ of Capias ſhall be awarded, 
directed to the Sheriff of the County, whereaf be, who is ſo indicted, is or was 
ſuppoſed to be converſant by the ſame Indiftment, returnable before the ſame 
Juſtices, before whom he is Indicted, or appealed, at a certain Day, contain- 
ing the Space of three Months, from the Date of the ſaid laſt Writ, where the 
Counties be holgen from Month to Month; and where the Counties be holden 
From fix Weeks to fix Weeks, the Space of four Months, until the Day of the 
Return of the ſaid Writ ; by which Writ of ſecond Capias, the Sberiff ſhall be 
commanded to take him which is ſo indicted or appealed, by his Body, i he can 
be found within his Bailiwick: Aud if be cannot be found within his Bailtwick, 
to make Proclamation in two Counties before the Return 4 the fame Writ, that 
he which is ſo indicted or appealed, ſhall appear before the ſaid Juſtices, &c. 
at the Day contained in the ſaid Writ, to anſwer, &c. After which Writ fo 
ſerved and returned, if he which is ſo indiffed or appealed, come not at the 
Day of ſuch Writ returned, the Exigent ſhall be awarded. And that every 
Exigent and Outlawry atherwiſe awarded or pronounced, ſhall be holden for 
none, and void, 5 
Sect. 122. But it is expreſly provided, That the above-recited Statute, 
concerning Proceſs to be made before the King in his Bench, ſtand in force. 
And that this preſent Statute ſhall not extend to Indictments vr Appeals taken 
within the County of Cheſter. And that if any Perſon ſhall be indicted or ap- 
pealed of Felony or Treaſon, and at the Time of the ſame Felony or Treaſon ſup- 
poſed, was conver fant within the County, whereof the Indictment or Appeal makes 


mention, the like Proceſs be made againſt him as was uſed before. APY 
FER 5 Keck. 123. 


- * 
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| Se. 123. And it is farther enacted by 10 H. 6, 6. That ſuch ſecond 

Capias, as 7s required by 8 H. 6. 10. ſhall be a warded upon Indiftments or 

Appeals, removed into the King's Bench, or elſewbere, by Certiorari or other- 

wiſe. 

| 3550 124. It is obſerveable that it ſeems to be holden generally in many. 1 E. 4. 1. 
* Books, That every Outlawry whatever, on an Indictment or Appeal pl. 3. 

againſt a Perſon living in a County different from that wherein the '? K. ED 

Court fits, is erroneous, if no ſuch Capias, with a Command to thes. P. C. 67, 

Sheriff to make Proclamation, as is given by 8 H. 6. were awarded to 65. 69. 

the Sheriff of the County wherein the Party is ſuppoſed to be conver- Sor 

ſant, before the Award of the Exigent : And there are * Precedents wherein 103. ; 

Outlawries in Appeals, originally commenced in the King's Bench, have 39 * 

been reverſed for want of ſuch a Capias, Yet it ſeems, That on the other Side“ Ra. Eat. 

it may be probably argued, That Indictments of Treaſon or Felony, ori- zo; Pl. 2, 3. 

ginally commenced in the King's Bench, are expreſly provided for by the hg q: 

e Statute of 6 H. 6. which requires, That a Capias, having the Space Fitz. Error, 

of ſix Weeks or more, ſhall be awarded to the Sheriff of the County where- 26. 

| 9. | y 3 I9\ . . > ' „ Rs. Ente. 5 2. 

of the Indictee ſhall be named; and this Statute is taken Notice of by pl. 1, 2. 

that of 8 H. 6, which expreſly enacts, That it ſhall Rand in its füll Force, Vide ſupra 

and therefore cannot well be imagined to intend either to ſuperſede or re- _ 1. 5. C 

peal it. Eſpecially, conſidering that it begins with Juſtices of Peace, and 19g 

makes no expreſs Mention of the King's Bench: And it is a * general! 2 Co. 46. 

Rule, in the Conſtruction of Statutes, That where Things of an inferior 2 

Degree are firſt mentioned, Thoſe of a higher Dignity ſhall not be in— 

cluded under ſubſequent general Words. Alſo it appears from the Pre- 

amble of 10 H. 6. 6. That neither Indictments nor Appeals, removed in— 

to the King's Bench by Certiorari, were within the Benefit of 8 H. 6. fo. 

before the Making of that Statute, which expreſly provides for Indict- 

ments and Appeals ſo removed; and there ſeems at leaſt as good Reaſon, 

that Indictments and Appeals, originally commenced in the King's Bench, 

ſha not be taken to be within the Benefit of it. To which may be 

added, That it ſeems to have been admitted in the 7ear-Book of © 31 H. 6. 31 H. 6. in; 

that an Appeal, originally commenced in the King's Bench is within pl. 8. 

the Equity of 6 H. 6. 1. and that an Outlawry thereon is erroneous if 

there were no Capias containing the Space of fix Weeks, directed to 

the Sheriff of the County whereof the Appellce is named, as that Sta- 

tute requires; by which it ſeems to be implied, That ſuch an Appeal is 

not within the 8 but 6 H. 6. and that the ſame is till in Force. | 
Sect. 125, It ſeems to have been agreed, That by Force of theſe; 8 p. C. 68. 

Statutes, a Capras ſhall be awarded into a County Palatine, where the Leiter D. 

Defendant is named of any Place in ſuch County, in any Indictment or II. f. C. 209, 

Appeal; and.it ſeems, That ſuch Capras ſhall be directed to, and re- H. H p. C. 

turned by the 5 Chancellor of ſuch County; and it hath been “ ſaid, 195. 197. 

That if he will not return it, the Exigent may be awarded as well as if;? + 4 2 

he had returned it; becauſe the Court cannot compel him to return it, pl. 11. 

and the Proſecution might be unreaſonably delayed, if the Proceedings fitz.Coro. 19, 

were to be. ſtayed till he ſhould return it. But Staundeſorde makes 333 

Quere, Whether the Court of King's Bench may not enforce a Return Sed vide 1 H. 

er the Wit ?: ws — 

Sect. 126. If a Defendant be expreſly named of the ſame County 52. pl 1, 2. 

wherein he is indicted or appealed, and be alſo named under an Alias didus 19 22 -y 2. 

of another, it hath been * adjudged, That there is no Need of any Capias, 13 

Fitz; Proceſt, 197. Bro. Cinque Port, 26. h 31 H. 6. 11. pl. 8. 18. P. C. 60 a VideCro: Car. 2 My : 1 2 k. 

4. 1. pl. 3. Fitz, Proceſs, 103. Dyer 214. pl. 44. Bro. Proclamation, 5. S. P. C. 68. b. 

Vor. II. 4 1 with- 
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with a Command for Proclamation, according to 8 H. 6. becauſe that 
* Supra Ch, Which comes under the alias difus is à no way traverſeable nor material. 
25. Sect. 79. Alſo if a Defendant be named of B. and late of C. there is b no Need of 
3 wh any Capias to the Sheriff of the County wherein C. lies, becauſe it ap- 
Fitz. Proceſs, pears that the Defendant is at preſent converſant at B. But if a Defen- 
292. on dant be named of no certain Place at preſent, but only late of B. and late 
1 of C. and late of D. c. being all of them in Counties different from that 
wherein the Proſecution is commenced, a Capias ſhall go to the Sheriff of 
H. p. C. 210. every one of thoſe Counties. | 
2 H. H. F. O. Sec. 127, Notwithſtanding the Words are expreſs That any Outlawry 
13 pronounced contrary to the Directions of the Statutes, ſhall be void: Vet 
* 39 H. 6. 1. it ſeems to be agreed, That it is not to be taken to be utterly void, but 
. only voidable by Writ of Error. WY ; tr Ladle on > 
15, 34. Sect. 128. As to the third Point. vis. What is particularly required in 
Error, 16. the Award of Proceſs of Outlawry againſt the Principal and Acceſſary, it 
15 = 6. 2. is recited by the Statute of Meſiminſter, 1. 14. That it had been uſed in 
Firz. Error, ſome Counties to outlaw Perſons being appealed of Commandment, Force, Aid or 
ro Receipt, within the ſame Time that he which is appealed for the Deed is out- 
Cap 0. lawed : And thereupon it is provided, That none be outlawed upon Appeal 
3 Co. 59. b. of Commandment, Force, Aid or Receipt, unleſs be that is appealed of the Deed 
n a eg be attainted So that one like Law be uſed therein through the Realm ; never- 
WIE theleſs be that will ſo Appeal, ſhall not, by Reaſon of this, intermit to leave off 
to commence his Appeal to the next County againſt them, no more than againſt 
their Principals, which be appealed of the Deed, but their Exigent ſhall re- 
main, until ſuch as be appealed of the Deed be attainted by Outlawry or 
otherwiſe, 11 1 4 . FE 
In the Conſtruction of this Statute, the following Particulars ſcem moſt 
remarkable ; „ 


-H.P.C0 Sed. 129. Firf, That it ſeems to be * agreed, That it extends as well 
1 to Indictments as to Appeals, not only becauſe the Word * Appeal in 


3 the Statute may, in a large Senſe, be taken for any Accuſation in gene- 
2 loſt. 183. ral, but becauſe Indictments are certainly as much within the Reaſon of 


8. P. C. 46, | F | : . P's a 
Go. La A. the Statute, as Appeals; and the Common Law, for the *5 Settling where 


79 Co 119.2. of this Statute was made, did not make any Diſtinction in this Reſpect 
{ S. F.C. 44- between Appeals and Indictments. 8 

54 5 8 Sect. 130. Secondly, That it ſeems alſo to be agreed, That where- 
Leuer B. ever ſome of the Defendants are expreſly charged as Principals, and others 


I Bract F127. as Acceſſaries, before the Award of this Exigent, the Outlawry thereon 


b 128. a. . th 
See Britt, f ;. of thoſe charged as Acceſſaries, cannot but be reverſible ; becauſe it ap- 


2 Inſt. 183. pears upon the Record, That the Exigent iſſued contrary, to the, Direc- 
43 KE. 3. 17. tions of the Statute. But if ſeveral be outlawed on a Writ of Appeal, 


- Hcy * which * chargeth them all alike, without any Diſtinction, I fee not 


44 Aſſ. pl. 16. how any Advantage can be taken of the Appellant's not having purſued 


15 _ Statute, ſince it appears not but that he might have charged them all 
«Vide H. P. C. as Principals. FO 


212 po Sed. 131. Thirdy, That it is holden both by v Staundeforde, Cole, 
200. and * Hale, That if an Appellant take out the Exigent at the ſame Time 


2 loſt. 183. againſt all the Defendants, he muſt when they appear, count againſt 


8 5 = them all as Principals, and ſhall be concluded to count againſt ſome as 


Lett, A. 148. | : = 
Lett. A. I Vide 43 E. 3 17.b. 18. a. 34, pl. 47. 44 AM. pl. 16. Bro. Appeal, 7. 79. Bro, Exigent. 44. Fitz. 
Forfeiture 14. * 8. P. C. 46, Lett. B. 70. Lett. A. * 2 Inſt. 183. o H. P. C. 210. 2 H. H. P. C. 200. The 
N Authorities in the Old Books for the Maintenance of this Opinion ſeem to be 7 H. 4. 27. Fitz. Coro. 80. 
20 E. 3. 7. b. 5 

| .. Principals, 
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Principals, and dthers as Acceſſaries, becauſe he has taken out ſuch Pro- 

ceſs againſt them which is erroneous, where all are not Principals. But 

granting that an Exigent taken out at the ſame Time againſt all the De- 

fendants, appear to have been erroneous, when by the Declaration it 

appears that ſome of the Defendants are accuſed only as Acceſſaries, and 

therefore ought not to have had an Exigent awarded againſt them, till 

the Principal had been attainted : Yet ſeeing this is only an Error in 

the Proceſs to bring in the Defendant, and all ſuch Errors are ſalved by 

an Appearance, as the Law ſeems to be now ſettled, and hath been more 

fully ſhewn, Sections 107, &c, It ſeems © queſtionable at this Day, Whe- * See 40 Aft. 

ther an Appellant may not be at Liberty to declare as he pleaſes againſt Pl. 25. where 

Defendants appearing on ſuch an Exigent ? However it is certainly ſafeſt, al br 

b | » that Perſons 

and moſt adviſable for an Appellant when he comes to the Exigent to appealed as 

ſhew which of the Defendants he intends to charge as Principals, and Acceflaries, 

which of them Acceſſaries, and to take out the Exigent againſt the For- 2 — Dl 

mer only, and a Capias againſt the others. were till pro- 
Sect. 132. Fourthly, That it ſeems the better © Opinion, That where 2 againſt 

there are more than one Principal, the Exigent ought not to iſſue till all See 470 4 f. 

of them are attainted. To 3.17. f 18, 

a. 38. pl. 47. 

Bro Appeal, 7. Exigent, 44, Fitz. Forfeiture, 1 „b Bro. Appeal, . , 2 

| P. C. 624 A H. l. i of Cs, 201, Plowd. Com. 29. a, ä bl. | bn 1 3 15 toy 

Fitz. Exigent, 4. | 


C HAP. XXVIII 
/ Arraignment in general. [90] 


2 H H. P. = 
216 to 225. 


H bens ſhewn in what Manner a Perſon under a Criminal Accuſa- 
tion is to be brought into Court; I ſhall in the next Place endea- 


vour to ſhew in what manner he is to be arraigned or put upon his 
Trial; and this I conſider, | 


Firſt, As it relates to all Criminals in general. 
Secondly, As it relates to Principal and Acceſlaries in particular. 


And firſt, As to the Arraignment of all Criminals in general ; Having 
already ſhewn in the Twenty-fifth d Chapter, That regularly the Court ag, ts 
will not arraign a Man upon an Indictment while an Appeal for the : 
ſame Crime is depending againſt him; I ſhall here conſider only the fol- 


lowing Particulars : 


_ Firſt, In what Manner a Criminal is to be arraigned, 
Secondly, Whether the Omiſſion of it will be Error. | 
Thirdly, Where a Perſon ſhall be arraigned upon ſeveral Appeals or 


Indictments. 


As 


E 
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As to the firſt Particular, viz. In what Manner a Criminal is to be 
arraigned. ; I ſhall obſerve, 


Sect. 1. Hirt, That every Perſon at the Time of his Arraignment, 
* Iaſt. 34, ought to be uſed with all the 2 Humanity and Gentleneſs which is con- 


255 E ſiſtent with the Nature of the Thing, and under no other Terror or Un— 
316. eaſineſs than what proceeds from a Senſe of his Guilt, and the Misſortune 


of his preſent Circumſtances; and therefore ought not to be brought to 
13. p. 3. the Bar in a contumelious Manner; as with his Þ Hands tied together, 
Britton 14. or any other Mark of Ignominy and Reproach : Nor even with Fetters on 
Pfei. Lib. bis Feet, unleſs there be ſome Danger of a Reſcous or Eſcape. [91] It 
eta, Lib. 1. : ©” 8 , . 
cap. zi. ſeems indeed to have been holden by 4 ſome, That this is a particular Pri- 
< Bracton vilege of Perſons in Holy Orders. But it ſeems the © better Opinion, That 
037, Pl. 3. the Law makes no Diſtinction in this Reſpect, between thent and Lay- 


3 Inſt. 34, 35 | 
H. P. C. 212. MEN, 


2 H. H. P. C. Sef. 2, Secondly, That there is no Neceflity that a Priſoner at the 


Kely. 10. Time of his Arraignment hold up his Hand at the Bar, or be commanded 
a Fitz, Coro. ſo to do; for this is f only a Ceremony for making known the Perſon 
. of the Offender to the Court; and if he anſwer that he is the ſame Per- 
Lett. H. fon, it is all one. 


© 3 Inſt. 34, Sec. 3. Thirdly, That on every Indictment the Arraignment muſt be 
7? p. C 212. in Engliſh, by Virtue of 37 E. 3. 15. by which it is enacted, That all 


— 


2 laſt. 315. Pleas which ſhall be pleaded in any Courts whatſoever, before any of the King's 


” ton 14, Juſtices whatſoever, or in his other Places, or before any of bis other Miniſters 
3 137. whatſoever, or in the Courts and Places of any other Lords whatſoever ⁊with- 


pl. 3. in the Realm, [hall be pleaded, ſhewed, defended, anſwered, debated, and judged 


Tas 6 in the Engliſh Tongue, and entered and inrolled in Latin. But it ſeems to 


Kely. 10, have been always taken, That Appeals are not within this Statute, but that 
1 they are to be arraigned, and the Plea of the Defendant to be read, in 5 
zin ene lad Frencb, in the ſame Manner as anciently; and thus I have often known 


in the Lord 
Stafford's it done in my own *® Experience; but upon what Reaſon this Difference 


7488. 324, beard. [92] Dn 3 Df 
pl. 4. Sec. 4. Fourthly, That an Appeal in the King's Bench ought to be 


Ga Ni 6 arraigned on the Plea- ſide, unleſs it come in by Certiorari, in which Caſe 


pl. 22. it is ſaid, That it ought to be arraigned. on the Crown ſide. 
1 Salk, 61. Secth. 5. Fifthly, That where a Writ of Appeal is abated, the Priſo- 


v As in th : ; 
Cate of Sith her ſhall not & be arraigned on the Count at the ſuit of the Party, be- 


and Bowen, Cauſe the Count depends upon the Writ, and that being determined, all 


_ * falls to the Ground. Vet it ſeems certain, that if the Writ were good, 
Widdrington the Appellee may in many Caſes be arraigned at the ſuit of the King 


and Charlton, upon the Count, as hath been more fully ſhewn, Ch. 23. Secf. 7, 8, 9, 10, 


1 Il, I2, 13. 
And that of | | | 
ee Secth. 6. As to the ſecond Particular, viz. Whether the Omiſſion of 


Paſch. 3 Geo. an Arraignment will be Error: It is ſaid in the third ® Modern Report, 


1. That an Attainder of High Treaſon was reverſed for this and other Errors. 


* 2 Jon 20. Neither do I find any Precedent of an Attainder in Coke's Entries, on an 


1 Sid, 324. 


pl. 4. | ; 

1 Salk. 62. * Style's Rep. 7. Bro. App. 44. 4 H. 6. 16. Vide ſupra Ch. 23. Set. 10. ® 3 Mod 265, Vide 

Raym, 408. 2 H. H. P. C. 217, 218. | RE, 
N- 


* 
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in theſe Words, Ad barram hic ductus in propria perſona ſua committitur 36, pl. 15, 
mareſchallo, &c. & ſtatim de premiſſis (in Caſe of Felony, or de altis prodi- 16. 
tionibus, in Caſe of High Treaſon) ei ſuperius impoſitis allocutus qualiter ſe ve- 

lit inde acquietare dicit, &c. or in Words « tantamount, And therefore it“ Coke's Et: 


. 3 a pl. 2, 3+ 
is certainly ſafeſt to expreſs it in every Record of ſuch Attainder, where 58 b. bow 


the Party appears and is condemned, whether upon Confeſſion or Ver- pl. 7, 8. 356. 


dict, or ſtanding Mute, &c, Yet I find it wholly omitted in every At 


tainder upon an * Appeal in Coke's Entries, and much oftner * omitted 13. 
than expreſſed * in ſuch Attainders in Raſtal. 


Sect. 7. As to the third Particular, viz. Where a Perſon ſhall be el 1 


arraigned upon ſeveral Appeals or Iadictments: It ſeems that by the à See Coke's 


Common Law, if a Man be appealed of divers Robberies at the Suit Ent. from f. 


of divers Perſons, he may be ſeverally * arraigned on each Appeal, 53 to 60. 


and then ſeyerally tried on each, that each Appellant may be equally « See Ra. Ent! 
intitled to the Reſtitution of his Goods, upon the Conviction of the 40 85 b. 46. 
Appellee, And in like Manner at this Day a Perſon charged with ſe— 50. = 
veral “ Indictments of Robbery at the Proſecution of ſeveral Perſons, a 54. 4.55. b. 
may be ſeverally arraigned and tried on each Indictment ; becauſe the Pro- 2 

ſecutor ſince the Statute of 21 H. 8. 11, is intitled to a Reſtitution of his 2. 53. pl. 6. 

Goods upon a Conviction on ſuch an Indictment, in the ſame Manner as, ,p, 115 
the Plaintiff is upon a Conviction in an Appeal. And it is holden both p. 5 


by Staundforde and * Hale, that even a Perſon attainted of Robbery HF. C. 212: 
it | | : : x 8. P. C. 66. 
at the Suit of one Perſon, may be arraigned and tried at the Suit of an- Letters A, B. 


other, if ſuch Suit were commenced before the Attainder: But Quere : 107. Letter 
For of the Authorities cited for the Maintenayce of this Opinion te ORE. 
ſeem to be directly againſt it; and the * other, which ſeems moſt to the 26, 25. 0. 
Point, does not come up to it. | dS. P. C. 66. 
Sect. 8. It is made a 2yere by n Staundforde, Whether a Priſoner before Letter k. 
his Attainder ſhall anſwer to divers Appeals of Death or Rape, in the ſame H. P. C. ; 


. 


Manner as in Caſe of Robbery ? | 18. P. C. 66. 
* H. P. C. 212, 258 | Fitz, Coro 379. 7 H. 4. 31. pl. 16. Abridged Fitz. Coro. 81, 14 Ed. 4. 11. pl. 18. 


Abridged Fitz. Coro. 26, 27. See 44 E. 4. 44. pl. 57. Abridged Fitz Coro. 98. See alſo Chap. 23. Se. 5 3. 
and the Chapter concerning the Plea of Autrefoits convict and attaint. * S. P. C. 66. Lett. C. | | 


Vo, II. 5 4 K CHAP. 


— —— — — = 


Indictment of , Treaſon or Felony, in which it is not expreſſed either » Coke's Ent. 


a. _ — k—— 


5 CHA p. XXIX. 
Of the Arraignment of the Principal and Acceſſary. 


N D now I am in the ſecond Place to conſider the Nature of Arraign- 
ment, ſo far as it particularly relates to Principals and Acceſſaries; 


for the better Underſtanding whereof, it may not be i improper to conſider, 


1. In what Caſes, in Judgment of Law, a Man ſhall be ſaid to be a 
| ag and in what Caſes he ſhall be ſaid to be an Acceſſary. 
E. H P. c. 2. Where he ſhall be adjudged an Acceſſary before. 


cram Gy 8 b 3 Where an Acceſſary after, 


618 to 622. 
Sec. 1. And iſt, For the better Underſtanding i in what Caſes a Man 


ſhall be ſaid to be a Principal, and in what an Acceſlary ; ; having pre- 
H. P. . miſed, that where a Felony is committed by divers Perſons, the * fame 
72 Man may be a Principal and Acceſſary in it, and ſo charged in the ſame 


7 Indiament or Appeal; ; as where A. commands B. to kill C. and after- 
Fits. Coro, wards actually joins with him in the Fact. And having alſo farther 


bH. 1 premiſed, that it is agreed, by all the Books, that the Man may be an Ac- 
pl 4. © © Ceffary after the Fact, by © receiving one who was an Acceſſaty before, 
itz; Coro. 1 well as by receiving a Principal; and that there ſeems to be the fame 


= Fiz, 4 Reaſon, that a Man may be an Acceſſary before the Fact, by procuring 


Coro. 176, another to be in ſuch Manner an Acceſſary to the Principal, I ſhall en- 
a 3 deavour to ſhew, 


Ch. 7. f. > 

26 Aff. pl. 52. 1. In what Offences there can be no Acceſſaries, but all muſt be 
— Coro. Principals, if any way guilty : 

Fitz, Coro. 2. Where thoſe who only abet a Fact, ſhall be eſteemed as much 


196. Principals in it as thoſe who actually do it. 


—_ LOW 3. Where thoſe who are actually abſent when a Fact is committed may 
S. P.C. 43. be eſteemed Principals in it. 


3 4. Where one ſhall be adjudged a Principal i in an Offence againſt a 


Books above Statute, 
cited, and H: 5. Whether the Offence of an n Acceſſary can ever riſe higher than that 


. C. 219. of the Principal. 


Sef. 2. As to the firſt Particular, vi. In what Offences there can 


be no Acceſſaries, but all muſt be Principals, if any way guilty : It ſeems 
to have been always an uncontroverted Maxim, that there can be no Ac- 


iT Toft. 20, ceſſaries in © High Treaſon, or * Treſpaſs. Alſo it ſeems to have been al- 


_— d. Ways agreed, That whatſoever will make a Man an Acceſlary before in 
11. H. P. C. 
215. 1 H. H. P. C. 613. 12 Co, 81. 82. 2 Inſt. 183. Bro. Treaſon, 19. 3 H. 7. 10. pl. 2. Fitz. Coro. 55. 


19 H. 6. 47. pl. 103. S. P. C. 3. Lett. A. 40. Lett, C. Bro. Coro. 135. Dalt. Ch. 108. — 42. pl. 19. 
Co. Lit. 57. f 12 Co. 81, 82. 2 Inſt 183. Bro, Rape, 3. Co. Litt. 57, 2 H. H. P. 613. | 


I 
* Fe- 
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Felony, will make him a Principal in * High Treaſon a 

p i | and Tre a8 119 H. 6. 47. 
b Battery, Riot, Rout, 4 Forcible Entry, of even in F 8 pity N v4 
Petit Larceny. And therefore, where-ever a Man commands another to 8 TS. 


of Law a Principal Offender, he may be tried and found h Gui pl. 4. 
any Trial of the Perſon who actually ad the Fact. ö 185 rn 0 
. 1. Ch. 64. 


Sect. 3. It was formerly a i Queſtion, Whether the ſame 
an Offender, which will make 9 an Leer Is the Fa Co: Lin is 
the Caſe of Felony, will make him a Principal in High Treaſon, as it _— 
ſeems to be * ſettled at this Day that it will? For if it ſhould be ad * Moor 666, 
judged a Miſprifion only, as ſome have contended, a Man would be OS. 
ſubject to a leſs Puniſhment for receiving a Traitor than for receiving a oy * 
Felon; for he who receives a Felon is certainly liable to ne, of Cre. . 750: 
or) ee = Acceſſary to the Felony, but he who receives a Traitor 2 ith 183 
—. wt - e only to Fine and Impriſonment, as being guilty of a Mil- 2 1 Y 

Sect. 4. It ſeems ® agreed, That whoſoever agree 1 H. H. f. c 
Lands or Goods done to his Uſe, thereby becomes : Principal Dy ag 616. 80 85 
that no one can become a Principal in a Treſpaſs on the Perſon of a Man HPC 94D 
by any ſuch Agreement. Allo it ſeems. * agreed, that no one ſhall be PI 0 oe. 
adjudged a Principal in any common Treſpaſs, or inferior Crime of the — 
like Nature, for barely receiving, comforting and, concealing the Offen- Firm Coro: 
re boo : ' | | itz, Coro. 

, though he know him to have been guilty, and that there is a Warrant 3 433: 
out againſt him, which by Reaſon of ſuch Concealment, cannot be exe- 5 = 
cated, And if he cannot be punithed as a Principal, it is certain that he 1 Moor 
cannot be puniſhed as an Acceſſary; becauſe in ſuch Offences, all who 3% 5 
are puniſhed as Partakers of the Guilt of him who did the F act, muſt - "3 To 
be puniſhed as Principals in it, or not at all, Yet if a Man knowin i Lev, 124, 
e e 2 « en ſuch Offender, adviſe and perſwade bim P. . 
o abſent himſelf, perhaps may be indi 1 
= in hindring the "oh Courſe of Juſtice, e Tg? " "os 2g 

ect. 5. It is certain, That in e Petit Treaſon, and al Rp 
as hall have 4 Judgment of Death, there may be eee ; Dyer 25 
and after the Fact, who muſt be proceeded againſt as ſuch, and not as I. Ce. 
Principals, as ſhall be more fully ſhewn in the following Part of this a 
Chapter. Alſo it ſeems, * that there may be Acceſſaries before the Fact Date. Ch. 89. 
in Mayhem, but that the Appellant hath his Election to proceed againſt 6 42. 


them either as Principals, or as Acceſſaries. But I find it no where pl. 19. 


| holden, that there can be Acceſſaries in Mayhem after the Fact. das i H. 7. 
Seck. 6. I do not find it agreed, Whether there can be any Acceſſa- S. P. C. 3. 
ries in Præmunire? g Lett. A. 
K H. P.Ctig 


Sect. 7. As to the ſecond Particular, viz. Where thoſe who only abet 
a Fact, ſhall be eſteemed as much Principals in it as thoſe who og fa do Bate. Ch 108. 
it: It ſeems to have been * anciently the more prevailing Opinion, that | 
e Pe I'D 


Sect. 2, and B. 1. Ch. 20. Seck 2,6 ,3P.C 3. Lett. A. Bro. T 
F 3. 4+ S. P. C. 3. 18. . Treaſon, 19. Bro. Coro. 138. 

: 1 4 5 Sr 2246 38 cp 2 1 9 Died al 98. Bro, EjcQione Caltodiz, 8. Bro. Trevaks, a} -Y - 
„. b. Co. Lit. 180. b. rd. 89. opham 134. 2 Rol. Abr. 75. Lett. A. pl. 3. ' 54 
0 A. pl. 4. P Dalif. 16. pl. 11. 3 Inſt, 20, 21. Crompton 42. pl. 19. a ” C. 40. 3 c. 7 b 15 a 554 
24 1 q ' —_ - Re : 2 759: pl. 4. g : _— 8 2 r See the Citations to the next Letter. Cont _ 
; . 23. 19. 22 Aſſ. pl. 82. Fitz. Coro. 11, 182, 1. Ty 
1. Bro. Appeal, 71, 154. * Vide ſupra Sect. 4. 1 H. H. P. C. 613, 1 Vide q p. n F. 5 . k. 
on. Bro, Præmunire, 4, 6. Pl. Com. 97. b. 1 H. H. P. C. 613, * PI. Com. 99. b. Fitz, Coro | 2 126 
p 5 & 25. Bro. Coro. 11. 40 E. 3. 42. pl. 22, S. P. C. 48. Leet. G, H. 41. Lett. A B. - 8. 3. - 
pl. 35. See Bract. B. 3. Ch. 12, Sect. 10, 11, 13. Ch. 19. S. 11, Ch, 21. SeR. 8, 10, 11. Lamb. B. 2. ch. 5 ai. 


Stat, of Weſt. 1. ch. 14. Cont, Fitz, Coro. 43 3. 
thoſe 
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thoſe only were to be adjudged Principals in Felony who actually did the 
Fact; as in Murder, thoſe only who gave the Mortal Blow; in Rape, 
thoſe only who actually raviſhed the Party, &c. and that thoſe in the 
Company who were only preſent and abetted and encouraged the Doing 
l. Com.97. it, were to be eſteemed Acceſſaries; or at moſt Principals in the * ſecond 
Degree only, But I take it to be ſettled at this Day, that all thoſe who 
b 11 H 4. 13. b aſſemble themſelves together with a felonious Intent, the Execution 


+ whereof cauſes either the Felony intended, or any Other to be committed, 


Fitz. Coro, i 0 
86, 228. or with an Intent to commit a © Treſpaſs, the Execution whereof cauſes 


* Felony to be committed, and continuing together abetting one another 
Moor 53. pl. till they have actually put their Deſign in Execution and alſo all thoſe 
= who are * preſent when a Felony is committed, and abet the Doing of it 
1= . as by holding the Party while another ſtrikes him; or by * delivering 

him that ſtrikes, or by moving * him to ſtrike, are Princi- 


Pl, Com. 97, a Weapon to 
98. pals in the higheſt * Degree, in Reſpect of ſuch Abatement, as much as the 


23 N who does the Fact, which in Judgment of Law is as i much the 


312 


cited to te Act of them all, as if they had all actually done it; * and if there were Ma- 


other Parts of ice in the Abettor, and none in the Perſon who ſtruck the Party, it will 


this and the l 
next Section, be Murder as to the Abettor, and Manſlaughter only as to the other. 


1 . Se, 8. It doth not ſeem neceſſary to the Making an Abettor a Prin- 
go $f s cipal, that the Perſon on whom the Felony is committed ſhould be under 


ch. 32. ſect. | 
2 ja 41. any Terror from the Abetment, and by Reaſon thereof diſcouraged 


=" 5 from making that Defence which otherwiſe he might have made ; but 
ſe. 46. © it ſeems to be ſufficient for this Purpoſe, that the Perſon who does the 
H. P. C. 216, Fact is encouraged and emboldened in it from the Hopes of preſent and 
Fit. Coro. immediate Aſſiſtance from the Abettor, whether he be within View of 
60, 314, 350, the Fact, or ® not, And upon this Ground it hath been adjudged, * 
#55 That where Perſons combined together, to ſtand by one another in a 


I. Breach of the Peace, with a general Reſolution to reſiſt all Oppoſers, 


172. 
Keil, 161 and in the Execution of their Deſign a Murder 1s committed, all of the 
gh Company are equally Principals, tho' at the Time of the Fact ſome of 
, them were at ſuch a Diſtance as to be out of View. Allo upon the ſame 
4 £ = tz. Reaſon it hath been adjudged, * That where a Company of Rogues aſ- 
«SecB.i, fault a Man in the Highway, who eſcapes from them, and then one of 
ch. 32. ſect ö. them rides from the reſt, in the ſame Highway, and robs another out 
_ 53 Pl. of the View of his Companions, and then returns to them, they are all 
2 Inft. 182. of them equally Principals. And the like hath been? adjudged in Re- 
3 laſt. 138. lation to all thoſe who accompany one another with an Intent to commit 
8 Appeal, a Burglary, in the Execution whereof ſome ſtand to watch only in the 
19, 132. adjacent Placer, and the reft actually break, and enter the Houſe. 
. Sect. 9. But * where divers Perſons accompany one another in the 
8 P. C. doing of a lawful Act, and one of them happens to kill a Man, he 


S. P. C. 40. 


Lett. D 44. that gives the Wound is only guilty of the Homicide, and the reſt of the 
phy += Company ſhall neither be eſteemed Principals nor Acceſlaries. * Alſo if 


10 E. 4. 14. 
pl. 8. H. P. C. 215, 216. Fitz. Coro. 99, 309, 433. Dalt. ch. 108. Lamb. B. 2. ch. 7. fol. 283, 7 H. 4. 27, 


pl. 4. Preſence holden not to be neceſſary for this Purpoſe, Fitz. Coro. 60. 4 H. 7. 18. pl. 10. H. P. C. 216. 


Fitz. Coro. 135, S. P. C. 40. Lett. F. 13 H. 2. 10. pl. 7. H. P. C. 216. 2 Inſt. 41, 82. Fitz. Coro. 
60. S. P. C. 40. Lett. D. H. P. C. 216. 4 H. 7. 18. pl. 10. Bro Coro. 141, Bro. Appeal, 85, H. P. C. 
215, 216. Fl, Com. 98. Supra ch. 23. ſect. 76. ch. 25. ſect. 64. i Pl. Com. 98, 100. Fitz, Coro. 60. Bro. 
Coro. 141. Bro. Appeal, 85. 4 H. 7. 18. pl. 10. 9 Co. 67. b. K B. 1. ch. 31. ſect. 49 to ſect. 54. | But this 
ſeems required in Pl. Com. 98. m Fitz. Coro. 60. HH. P. C. 216, 217. 4 H. 7. 18. pl. 10, Salk. 334, 335, 
B 1. ch. 35. ſect. 7. ch. 38. ſect. 8. n See B. 1. ch. 34. ſect. 46. H. P. C. 216, 417. Bro. Coro. 172. 
balk. 334, 335. Keilw. 761. a. Fitz. Core. 60, 3 14, 350, 433. S. P. C. 40. Lett. D. E. Vide Kely. 47. o 
B. 1. ch. 34. ſe. 7. Vide Moor 53. pl. 155. 8. P. C. 40. Lett. D, E. 7B. 1. ch. 38. ſet. 8, 9. 11H. 4. 


13, 30. Vide Moor, 53. pl. 155. 3 Keilw. 161. a. Rely. 47. 
the 


* 
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the Act intended tho“ unlawful, wete a bare Treſpaſs, and one of the Com- 
pany be guilty of Larceny, it is a Felonly in ſuch Offender only, becauſe 
it is a Crime of a Nature entirely different from that intended; and not 
cauſed by the Execution of it. | 


4 F + 2» * 


Sect. 10. Alſo thoſe who by Accident are barely preſent when a fe- 


. . þ 10 | | | r 4 | 
jony is committed, and are merely paſlive, and neither any Way en- 8. p 


: 


f ; bd ; 2 1 f 1 N 114 „ 4114 44 . Hh. (2g 0. 
courage it, nor endeavour to hinder it, nor to N10 the Offenders, Letter D, E. 
ſhall * neither be, adjudged by Principals nor Acceſſaries; * yet if they be of ISL 
n | 9 r | : | . bitz Coro. 
full Age, they are highly puniſhable by Fine and Impriſonment for their 92, 197, 395, 
Negligence, both in not .endeavouring to © prevent the Felony, and in Bro. India, 5, 


not endeavouring * to apprehend the Offender. And * if they any way wi 1 7. 31. 


, 


ſhewed an Aſſent to the Felony, it ſeems, that they may be puniſhed as Cont. Fitz, 
Principals in it ; becauſe the Shewing ſuch an Aſſent could not but give Coro. 314. 
r CITES % 211 
Sect, 11. As to the third Particular, viz. Where thoſe who are actu- eh. 7. f. 289. 
ally abſent when a Felony is committed may be eſteemed Principals in Vide fopra 


3 IT : h. . ſect. 
it: I take it to be a ſettled Rule, That where-ever a Man procures a Fe- = thc 


lony to be committed, and is abſent at the Time when it is committed, and *8. P. C. 40. 
no other Perſon but himſelf can be adjudged a Principal in it, he ſhall be 1 RN 
eſteemed. as much a Principal as if he had been preſent; for no one can be zo. 


* puniſhed as a Felon, but either as a Principal or as an Acceſſary; and 5 70 53 
therefore where the Procurer of a Felony cannot be puniſhed as an mf don = L 


Acceſſary, becauſe there is no other to whom he can be an Acceſſary, he 12.7. 1, 


muſt be puniſhed as a Principal, 'or not at all, And upon this Ground, 2534: 
x me Bye RA” 5 | if 5 | . EEG 7 e Vide infra 
it feems to be clear, that if a Man * perſuade another to drink a Poiſon- ſeg. 15. 


ous Liquor, under the Notion of a Medicine, who afterwards drinks it in 5, bd 
his Abſence ; or if A. intending to Poiſon B. put Poiſon into a Thing HPC. 175 
and deliver it to C. who knows nothing of the Matter, to be by him de- Fitz. Coro. 
livered to B. and C. innocently deliver it accordingly in the Abſence of A. 15% 
. TH $44 $27 121 } is | . {3:41 1 | T9. 4 Dalt, ch. 108. 
or if one incite a Madman to kill another, who afterwards kills him Lamb. B. 2. 
in the Abſence of the Perſon that incited him; in all theſe and the like ch. 3. f. 282. 


"EL SLOT VS | 3 e h. My Pleas of 
Caſes, the Procurer of the Felony is as much a Principal as if he had ya Crown, B. 


been preſent when it was done. And ſo “ likewiſe all thoſe ſeem to 1. ch. 20. 
be, who were preſent. when the Poiſon was infuſed, and privy to, and ſet. 3. 
conſenting to the Deſign. But * thoſe who only abetted the Crime by pſ4 
their Command, Counſel or Advice, but were Abſent when the Poiſon Crompt 41. 
was infuſed, are Acceſſaries and not Principals. Alſo if A. intending to Pl. 7s 8, ſeems 
poiſon B. deliver a poiſonous Thing to C. to be by him delivered to B. 28 AY 
and C. knowing it to be poiſoned deliver it to B. in the Abſence of A. Pult. 122. a, 


In this Caſe C. = only is a Principal in the Felony, and 44 an Ac- fdr fh. 


ceſſary. 18 Wet | V | | Cromp. 44. 
See. 12. By force of 3 H. 7. 2. All thoſe who are Acceſſaries beſore pl. e 


to the forcible taking away of a Woman, made Felony by that Statute, If H F. C. 
whether they were preſent or abſent at the Time of the Taking, or Ac- 435,615,616, 


ceſſaries after,' by wittingly receiving the. Woman ſo taken away, ſhall be 0 ln 
puniſhed as Principals; but this depends on the expreſs Words of the , Co. 81. 
Statute, and not on any Conſtruction from the Reaſon of the Common; 22 . 
, F : LY 45 | F. C. 218. 
Law. | CEE : 2 n 
3 | = * K Rely, 52, 53s 
18ee B. 1. ch. 1, ſect. 7. 1 Hl. H. P. C. 617. * H. P. C. 216. 14 Co. 44. b. Cromp. 44 Pl. 43. 
= Kely. 52, 53. See B. 1, ch. 42. ſect. 8, 9. and H. P. C. 217. 1 Hl. H. P. C. 644. 
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g. P. C. 44. Sec. 13. As to the fourth Particular, V1.2 Where a Man ſhall be ad- 
Lett. A. B, C. judged a Principal in an Offence againſt a Statute: It ſeems to have been 
tg 5g 47- always generally agreed, That notwithſtanding all penal Statutes are to be 
3 Inſt. 45, confirued ſtrictly; yet where-ever a Matute ordains, That thoſe who 
$9, 72. ry of the Thi rohibited by it, ſhall be adjudged Traitors or 
B. 1. ch. 40. INE gUuIity ON | amg pronidite, | I Abs 

fect. 4. Felons, it by a neceffiary Implication makes all the Procurers an ttors 
C.ompt 42. of it Principals or Acceffaries before, upon the ſame Circumſtances which 


pl: 13- j e n ſuch in at Common Law; becauſe 
ich. 108. will make them ſuch in a Treafon or Felony Law; 
7" FIN ſuch Perfons may properly be ſaid to have done the Thing in ſuch a 
2 f. 285, Manner cauſed by them, and conſequently to come within the very Words 
Dali. 11. fl. of the Statute. And therefore it ſeems to have been generally unqueſtion- 
12. 22. pl. 3. able, That thoſe who procure the Clipping of the King's Coin, or other 
H.P. 85 215: Offence, made High Treafon by Statute, in ſuch a Manner as wilt make 
613,614 them principal Traitors in a Treaſon at Common Law, ſhall be adjudged 
Quzre By. principal Traitors by the Statute. And that thoſe who abet a * Petit 
Dat iu. fl. Treaſon, or a Felony by Statute ; as a Rape or © Boggery, 3c. fall be 
12, | adjudged Principals if preſent when it was committed, and Acceſſaries i 


11. P.C.+*5 abſent, in the fame Manner as in Felonies at Common Law, unleſs the 
n the 2 | | ee. : k | 
tions printed Statute N ray provide otherwiſe; as that of 3 H. 7. 2. does, as hath been 


in the ſecond fhewn in the foregoing Section. 


Edition. Seck. 14. But there * ſeems to have been formerly ſome Opinions, 


he _ That the Receivers of a Felon by Statute, ſhall not be adjudged Acceſ- 
ch. 17. leck. 55. fries to the Felony after the Fact, in the ſame Manner as the Receivers 
19 Bed #7* of a Felon at Common Law; becauſe ſuch Perſons can in no Propriety of 

8. P. C. 3. Speech be ſaid to have done the Thing prohibited, as the Procurers of it 
. F. G 18. may be faid to have done: but this ems! to have been more ſtrongly 
e See B. i, ch. holden in Reſpect of thoſe Statutes, which expreſſy provide that Accel- 
32. ſe, 5, 6. faries before to the Offence prohibited, ſhall be puniſhed as Felons, Tc, 
a = but ſay nothing of Acceſſaries after ; from which Words it may be argued, 
Sec B. 1, ch. That they muſt be either intended to exclude Acceſſaries after the Fact, 


fi fe. 6. or have no Manner of Effect. Vet I take it to be ſettled at this Day, 


ich“ That in theſe and all other Caſcs, where a Statute makes any Offence 
11 H. 4. 1 5 > Treaſon or | Felony, it involves the Receiver of the Offender in the 
Palif, 25. pl. fame Guilt with himſelf, in the ſame Manner as in Treaſon or Felony 
Fitz. Coro. at Common Law, unleſs there be an expreſs Proviſion to the contrary. 
86, 228: Por fince it is agreed, That ſuch new Treaſon or Felopy ſhall have the 
Bro. Rope, 2. ſume Conſituctſon with a Treaſon or Felony at Common Law to all 
©"; Ind. 59 other * Intents and Purpoſes, Why ſhould it not alſo haye the ſame in be, 
Ye 15 2 0 K lation to thoſe who are to be eſteemed Princi als and | Acceſlaries 8 0 2 
755 leg. 18. And as to the Objection, That the Receivers the Offender cannot t 1 
115 we by be fo properly _ wr _— the OO ys I 5 
enn 1 e ay OP ne | 
ba oh $ Farben f 0 Gait of "the Offender; Td what Crime ſuch a Partaking 
997 P. thall be 57 Joed: to amount to, is moſt reaſonably determined by the 
S. “ Rules of Law in other Cafes of like Nature, And as to the Objedtion, 
R That a Statute by expreſſing Acceſſaries before, muſt be intended to 
el. exclude Acceſfürier after, or to have no Manner of Effect, it may be an. 


„ 


$4500 c ſwered, That nothing is more common than for Statutes to expreſs thoſe 
614 _. Things which the Law would have implied, in which Caſes it ſeems a 


1 4 ſages very reaſonable Con ſtruction, That Expreſſio eorum que tacite inſunt nibil 
Bro, Trea- peratur. | | | 
ſon, 1 8 : 
8. P. C. 3. 


Letter A, 3 H. 7. 10. fl. 2. H. P. C. 215. Dalif, 22, pl. 3. Lamb. B. 2. ch. 2. f. 284, 295. 3 Inſt. 45, 


51, 72, 73 · * dee B. 1 ch. 40. ſect. 4. duprs. ch. 18. {eQ, 13. $, P. E. 168. Lettor D. H. P. C, 230, 23 I, 


2 Sec. 15. 


* 
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Sec. 15, As to the fifth Particular, vis, Whether the Offence of the * 3 Taft. 26. 
Acceſſary can ever rife higher than that of the Principal: I take it to be HP.C 2 g. 
an uncontroverted * Rule, That it never ſhall; it ſeeming incongruous Bro, Coro. 
and abſurd that he who is puniſhed only as a Partaker of the Guilt of ano- 119 
ther, ſhould be adjudged guilty of a higher Crime than the other. And Ma» On 
therefore it ſeems clear, That if a Wife or Servant cauſe a Stranger to ini. ſect. 2 1. 22. 
murder the Husband or Maſter, and are abſent when the Murder is com- 1 
mitted, they cannot be ſaid to be Acoeſſaries to Petit Treaſon, but to Mur- 11. 9 
der only, becauſe the Offence of the Principal is but Murder. But if Dyer 254. 
ſuch Wife or Servant had been * preſent when the Murder was committed, P "hg - 
they would baye been guilty of Petit Treaſon, and the Stranger of Mur- pl. 7 
der; becauſe in Reſpect of ſuch * Preſence they would have been Princi- H. P. C. 24. 
pals in killing, as hath been more fully ſhewn B. 1. in the Chapter of „ 
Petit Treafan, Set. 6. | pl. 8. | 
Sect. 10. As to the ſecond Point, viz. In what Caſe a Man ſhall be Bro. Coro. 


adjudged an Acceſſary before: It ſeems to be- agreed, that thoſe who by But 40 Aff. 


| Hire, Command, Counſel or Conſpiracy ; and it ſeems to be generally 25. whereof 
IS Note in 


* holden, That thoſe who by ſhewing an expreſs Liking, Approbation Brock 1. 20 
or Aſſent to another's felonious Deſign of committing a Felony, abet and Abridgment, 
encourage him to commit it, but are fo far *abſent when he actually ſcemes con- 
commits it, that he could not be encouraged by the Hopes of any im- See aiſo ris. 
mediate, Help or Aſſiſtance from them, are all of them Acceſſaries before Coro. 216. 


the Fact, both to the Felony intended, and to all other Felonies which EOS 


ſhall happen in and by the Execution of it, if they do not b expreſly re- of the ſame 


tract and countermand their Encouragement, before it is actually com- A 
1 f f , ' 8 3 n 20. ; 
mitted. | H. P. C. 24, 


Seck. 17. But it doth not ſeem neceſſary in any Indictment or Appeal 25. 
againſt a Man as Acceſſary before the Fact, to ſet forth the ſpecial Man- an H. P. C. 
ner by which he abetted it, but only to charge him generally, Qod by. 128. pl. 
Felonice, &c. abettavit, incitavit & procuravit, Cc. Allo the like general 57, 254. pl. 
Way of ſetting forth the Aid given to a Felon, ſeems to be ſufficient both 203·332. Pl 
as to thoſe who are Principals by being preſent when the Felony is com- — 19. 

mitted, and alſo as to thoſe who are ! Acceſſaries after. | + lay 

Sef. 18. It cannot be doubted, But that if a Man adviſe a Woman to ol. 1 
kill her Child as ſoon as it ſhall be born, and ſhe kill it in Purſuance of aiif. 16. pl. 
ſuch: Advice, he is an W Acceſſary to the Murder, tho' at the Time of the a Vide 
Advice, the. Child not being born, no Murder could be committed of it; 3 3 8 
for the Influence of the felonious Advice continuing till the Child was * 2 Ink. 182. 
born, makes the Adviſer as much a Felon as if he had given his Advice a 
after the Birth. Alſo it ſeems agreed, That if I commend another to ch. 7. 


beat a Man, and he beat him in fach a Manner that he dies thereof, I AA 
am an Acceſlary before to the Felony ; * becauſe it happened in the Exe- GY 9 


cution of a Command, which naturally tended to endanger the Life of pl. 1, 7, 8. 


the other. And * @ fortiori therefore it follows, That if a Man Com- 5 : + 26+ N 
mands another to rob a Man, and he in robbing him kill him; or to burn pat. ch. 108, 
the Houſe of J. S. and he by burning it, burn alſo the Houſe of J. N. the Lamb. B. * 
Commander is as much an Acceſſary to the ſubſequent Felony as to that & 4 5 
which was directly commanded, Alſo it is ſaid, That if I command Pl. Com. 47. 

N 2 b. 

8 Cont. Cromp 
41. pl. 7,8. s Vide ſupra ſect. 7, 9. 8. P. C. 40. Letters D, E. &. Bro. Appeal, 19. Bro. Coro. 188. 
\ 3 lnflge. Crampt. 42. pl. 16. HI. P. C. 217, 218. Lamb. B. 2 ch. 7. f. 289. It. Ch. 108. Pl. Com. 
475-3 476. b. Cake Ent. 56. pl. F- * 7 6. Raſt. Bat. 51. pl. 6. Fitz. Coro. 433. ſeems ſomewhat 
rontrary. 1 4 Co. 41. Co. Ent 57. pl. 6, I Co. Ent. 56. pl. 5, Ra. Ent. 48. Pl. 4. 52. pl. 18. ® Dyer 
286. 3 Inf. gr, Dalt. eb. 16. Lamb. B. 2, ch. 7. f. 286, Crompt, 41. pl. 2. 1 i 19 P. C. 617. Ses 
1. ck. 31. ſect. 16, 17. H. P. C. 217. Pl. Com. 475. b. Lamb. B. 2. ch. 7. f. 386. Pl. Com. 475. 
1 H. H. P. C. 617. 78. P. C. 41. Letter D. Fitz. Coro. 314. Vide Pl. Com. 475. b. Dalt. ch. 108. Crompt. 
13. pl. 35. 4 Pl, Com, 475. b Pl. Com. 475. 8. b. Dalt. ch. 108, Lamb. B. 2. ch. 7. f. 286. Crompt. 


12. pl. 34, 35 | 
a Man 
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a Man to rob; angther, and/he kill him in the Attempt; but do not rob 

him, Jam guilty of the Murder, becauſe it was the direct and immediate 

Effect of an Act done in Execution of my Command to commit a F elony. 

But if I perſuade A. to Poiſon B. and A. accordingly give Poiſon to B. 

| who eats Part of it, and gives the reſt to C. who is killed by it, I am 
5 8 guilty of a great Miſdemeanor only in Reſpect of C. but not * an Acceſ. 
474.475. fary to his Murder, beęauſe it was not the direct and immediate Effect 
Dalton, ch. of the Act done in Punfuance; of my Command, but happened accidentally 
103 wag, thro' the AR of B. to which 1 being no way Privy, cannot be made Ac. 
2. ch. 7. f. ceſſary by Reaſon of it. Vet in this Caſe A. is certainly guilty of the 


8 0 Murder of. C. a8 bath beg more — ſnewn, Book I, Chap. 31. Seek, 42, 
ro 42. | 

10. 43. 

12 Com. Sell. 19. It ee to pa benden generally in find] b Books, That whete- 
„ ever a Felony enſues, and follows upon any unlawful Act commanded 


Dalt. Ch. 108. by another, and executed in the ſame Manner as it was commanded, 
3 Inſt 5r. the Commander is an Acceſſary to the Felony. But this © ſeems to be too 
1 "hb large a Rule, and liable to great Difficulties, unleſs limited by ſome Di- 


Fitz. Coro. ſtinctions; but finding little in the Books concerning this Matter; 1 ſhall 


N 108; leave it to be farther conſidered by others. 

Moore 33 Seck. 20. It ſeems to be“ agreed, That if che Felony üben ee be 
pl. 155. the ſame in Subſtance with that which was intended, and variant only in 

* = ſome Circumſtance, as in Reſpe& of the Time or Place, at which, or the 


H.P.C. 217. Mean whereby it was effected, the Abettor of the Intent is altogether as 
1 H. H. P. C. much an Acceſſary as if there had been no Variance at all between it and 
28 3 , the Execution of it; as where a Man adviſes another to kill ſuch an 
ch. 7. f. 257. One in the Night, and he kills him in the Day, or to kill him in the 
3 Inſt. 51. Fields, and he kills him in the Town, or to poiſon him, and he ſtabs or 


9 „4. ſhoots him. 


Dale. ch. 108. Se. 21, But if a Man commend anther to commit a Felony on a 
* gy 4 articular: Perſon or Thing, and he do it on another; as to kill A. and 
61% be kill B. or to burn the Houſe of A. and he burn the Houſe of B. or 
Pl. Com. 475. to ſteal an Ox, and he ſteal an Horſe; or to ſteal ſuch an Horſe, and he 
2 ag ſteal another ; or to commit a Felony of one Kind, and he commit an- 
ch. 7. f. 287. other * of a quite different Nature; as to rob J. S. of his Plate as he is 
Crompt. 42. going to Market, and he break open his Houſe in the Night, and there 


L ſteal the Plate; it is ſaid, That the Commander is not an Acceſſary, 


475. becauſe the Act done varies in Subſtance from that which was com- 
Jnr manded. | 


Lambard, B. N 22. But it is eee That Plnoden, in his Report of 
2. ch. 7. fol. Saunders Caſe, which ſeems to be the chief Foundation of what is ſaid 
8 125 by others concerning theſe Points, in putting the Caſe of a Conimand to 
pl. «> $528 burn the Houſe of A. which ſhall not make the Commander an Acceſ- 
s PI. Com. ſary to the burning the Houſe of B. unleſs it were cauſed by burning that 
. of A. Rates in this“ Manner, If I command a Man to burn the Houſe of ſuch 
Caſe is not an one, which be well knows, and he burn the Houſe of another, there I 
asf in this ſhall not be Acceſſary, becauſe it is another diſlin# Thing, to ꝛubich 1 did not 
> = af give Aſſent, &c. By Which it ſeems to be implied, T hat it is a neceſ- 
Lambard, ſary Ingredient i in ſuch a Caſe to make B. no Acceſſary, that he knew 
DT the Houſe which he was commanded to burn; for if he did not know it, 
See Lamb but miſtook another for it, and intending only to burn the Houſe which 
2. ch. 7. fol. he was commanded to —— happen by ſuch Miſtake to burn the other, 
78 ch. 10g. ĩt may probably be argued, That the Commander ought to be eſteemed 
Crompt 42, an Acceſſary to ſuch Byrning, Wet it was the direct and immediate 


Pl 36. Wee when a f | -—+— Effect 
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Effet of an Act wholly influenced by his Command, and intended to 
have purſued it, | 1 
Sect. 23. It ſeems to be generally agreed, That he who barely con- « Lamk. B. 2. 
ceals a Felony, which he knows to be intended, is guilty only of a Miſ- ch 8. f. 289. 
priſion b of Felony, and ſhall not to be adjugded an Acceſſary. e IG 
Se. 24. It ſeems to .be certain, That no one can be any © way pu- 85. C. 37. 
niſhed as an Acceſſary to Homicide per infortunium, or ſe defendends, becauſe Letter C. 
they are not Felonies; from whence it follows, That if he who is indict- p = 5 3 
ed or appealed, as a Principal in Murder, be found guilty of ſuch Homicide 142. "yy 
only, thoſe who are only charged as his Acceſſaries before or after, ſhall 3 
be diſcharged, d And fo alſo ſhall thoſe who are charged only as Acceſ- 4 coy 
ſaries before, where the Principal is found guilty of Manſlaughter ; be- ty Dalton, 
cauſe that neceſſarily ſuppoſes the Fact to have happened on a ſudden Dy ty 
for if it had been done upon Premeditation, it would hav: been Murder. 1 e 
And Quœre, If they who are charged as Acceſlaries © after, ſhould not alſo © Fitz. Coro. 
be diſcharged at Common Law, where the Principal was found guilty of roy 8 
Manſlaughter, and admitted to the Benefit of his Clergy, becauſe in ſuch Bo. 
Caſe it could not appear by any Judgment that there was a Principal; ., — pl. 7. 
but the Law in this Reſpect ſeems to be altered by 1 Anne, 9. ſet forth Nin MEE 
more at large in the following Part of this Chapter, which makes a Con- Crompt. 43. 
viction equivalent as to this Purpoſe to an Attainder. IS FR 
Sect. 25. Before the Statute of 11 & 12 W. 3. Acceſſaries to Piracy ture, 13. - 


were not within the Purview of 28 H. 8. by which Piracy is triable ac- ! H. H. P. C. 


cording to the Courſe of the Common Law; but for this I ſhall refer the % 06. 
Render to B, 1 Ch 374 ie f 7 3 FG LD 
As to the third Point, viz. In what Caſes a Man ſhall be adjudged an 1 > 2 
Acceſſary after: I ſhall endeavour to ſhe w, ES 1 C. 
5 „„ ' | Moore 461. 


1. What Kind of Receipt of a Felon will make the Receiver ſuch 825 * 
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an Acceſlary, bo OTE | | pl. 4. | 

2. Whether it be neceſſary that ſuch Receiver know of the Fe- te 43. th 
lony. | (i: | | "Hr ch. 108, 6B 
3. Where the Receivers of a Felon ſhall be excuſed in Reſpect of See B. 1. ch. | Win! 
the Relation they bear to him. | N 1 

4. How far the Felony muſt be complete at the Time of the Receipt, Jud. 44. pl. [0 
to make the Receiver an Acceſſary, „ = 


Se. 26. As to the firſt Particular, viz, What kind of Receipt of a pl. 645. 
Felon will make the Receiver an Acceſſary after the Fact: It ſeems agreed, J., Fl. 540. 
That generally any Aſſiſtance whatſoever given to one known to be 3 163. 
Felon, in order to hinder his being apprehended or tried, or ſuffering S. P. C. 4. 
the Puniſhment to which he is condemned, is a ſufficient Receipt for 238 3 
this Purpoſe; as where one aſſiſts him with a 5 Horſe to ride away with, Lamb. B. 2. 
or with Money or Victuals to ſupport him in his Eſcape ; or where one _ 7. f. 289, 
harbours and * conceals in his Houſe a Felon under Purſuit, by Reaſon H p. C. 218. 


whereof the Purſuers cannot find him; and much more, where one har- 1 H. H. P. C. 


. . 3 5 TY 618. 
bours in his Houſe, and openly i protects ſuch a Felon, by Reaſon where 1 
of the Purſuers dare not take him. Crompt. 43. 
| | | ' pl. 39. 
Re 


Dalt. ch. 108. 


_ - Crompt. 43. pl. 39, Þ Dalt. ch. 108. Fitz. Coro. 427. Lamb. B. 2. ch. 7. f. 291. S. P. C. 43. Letter C. 
Crompt. 42. pl. 20. i 26 Aſſ. pl. 47. Adjudged Bro. Coro. 130. Fitz. Coro. 195. 
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o 
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« Suprach. Sec. 27. Alfo I take it to be ſettled at this Day, That whoever J 


5 5 reſcues a Felon from an Arreſt for the Felony, or voluntarily * ſuffers him 


158, 433. ko eſcape, 18 an Acceſſary to the Felony : © Alſo ſome have ſaid, That 
1 * 16. all thoſe. are io like Manner guilty who oppoſe the Apprehending of a Fe. 
48. lon; but for theſe Matters I ſhall refer the Reader to the former Part of 


Coro. 48. 
S. F. C. 43. this Book, wherein they are more fully handled. 


Belt b. og, Sect. 28. It ſeems to be holden both by * Brooke and * Staundfor de, 


H. 7.6. pl. That the bare Receiving into one's Houſe a Perſon known to be a Felon, 


Ko. Coro. is ſufficient without any farther Circumſtances to make a Man an Ac. 
130. ceſſary to the Felony ; And this ſeems to be favoured by the Year-Books 
b Supra ch. of f 25 E. 3. and ® H. 6. Alſo it ſeems tobe holden both. by h Sraund- 
19 ſet. 1%, forde and * Daltcn, That not only ſuch a Receipt of ſuch a Felon into 
« Supra Set. one's Houſe, but any other Favour or Aid voluntarily afforded him, as 
10. and. by relieving bim with Money, Meat, or Drink, is ſufficient for this Pur- 
« fro. Eſcaps, Poſe. But it is obſervable, That the Cafe in the Book of! Aſiſes, 
43. whereon Dalton ſeems chiefly to ground his Opinion, and which is more 
12 accurate than any other Year-Book I met with on this Snbje&, is of one 
125 E. 3. 39. Who was indicted for having received a Felon, and for that no one by Reaſon 
* 8 of him dared to tale bim: Whereupon it is ſaid by Shard, If one receive a 
Coro 126. Felon in Favour and Aid of the Feleny, I hold ſuch a one an Acceſſary to the 
s 7 H. 6. 42. Felony, - Allo it is farther obſervable, That the. Year-Book of 9 H. 4. on 
Abeiag Bro. Which the above-mentioned Opinion of Brook ſeems to be grounded, ſeems 
Indictm. 4. to prove only that every Receiver of a Felon, knowing him to be ſuch, 
Fitz, Indie. is indictable, but not that he is indictable for Felony ;. and the chief Pur- 
»S.P.C. 41. port of the Caſe is to ſhew, That one who having a Felon in his Houſe, 
Lee. E. voluntarily ſuffers him to go at large, is not guilty of a felonious E- 
ay e ſcape, unleſs he had arreſted, him, To which may be added, That 

Lambard doth not ſay generally, That all thoſe who receive a Felon, 
' 26 Aff pl. knowing him to be ſuch, are Acceſſaries after; but all thoſe who feloni- 
Abride, Bro. Oufly, and with an evil Mind receive a Felon, &c. And Sir Edward 
Coro. 103. Coke, in his Second Infiitute, deſcribes fuch Acceſſaries as thoſe who 
Fitz, Coro. knowing a Felony receive the Felon, and not only conceal his Offence, 
=o H. 4. 1. but favour and aid him, that he be not known. And in his ? Third In- 
pl. 3. /titute he faith, If one receive a Thief, and aid and maintain him in his 


— Abridg. Fiz, Felony, he is am Acceſlary; by which Expteſſiom it ſeems. to be implied, 


Coro. 76. | f ö ö 
Bro. Coro. 26. That there ought to be ſome other Circumſtance beſides that of the bare 
Bro. Eſcape, Suffering of a Perſon known to be a Felon to be in one's Houſe, to make 


pg FR B. 2.4 Man an Acceſſary. [93] Eu: 5 0 
ch. 7. f. 289. Set. 29. However, it ſeems to be 4 agreed, That no one ſhall be 
28 oo adjudged an Acceſſary to a Felony for receiving into his Houſe a Perſon un- 
H. P. C. der Bail for ſuch Crime, or for relieving with: Money or Victuals a Perſon 
a 1 ſo bailed, or in Priſon; and the Reaſon given by Dalton is, becauſe the 
620, 621, Felony cannot be concealed, nor the Trial hindred by it. And if this be 
Dalton, ch. a ſufficient Rea ſon, Why may not any other Receipt or Relief of a Felon, 
185 whereby the Felony is not concealed, nor the Trial, c. hindred, come 


Crompt, 42. fn der the like Rule; As it ſeems * agreed, That the ſending a Letter to 


14. 
Halt. ch. 108. procure the Deliverance of a Felon, or the inſtructing him to * read, in 


1 order to entitle him to the Benefit of. Clergy, ſhall do; and even the 


Lamb. B. 2. adviſing his Friends to perſuade Witneſſes not to come againſt him at 


fol. 209. are 
to the ſame 


Purpoſe. * 26 Aſſ. pl. 47. Bro. Coro. 103. Fitz. Coro, 195. 142 41. Lett. E. H. P. C. 219. 1 II. H. 

F. C. 621. 3 Inſt, 139. Lamb. b. 2, ch. 7, fol. 289, 290. z Inſt. 139. H. P. C. 219. 1 H. H. P. C. G21. 

« Inſt. 139. H. P. C. 219. , | 5 f 
1 his 
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his Trial; and alſo the « Labouring of Witneſſes in Putſuance of ſuch * 3 Init. 139. 
Advice. And yet the two laſt of theſe Practices are certainly very high- 
ly criminal ; and tho' they do not tend totally to Prevent the Trial, 
yet are the moſt likely Means to make it fruitleſs and ineffectual. Alſo nyc 
it ſeems to be agreed, That the ſuffering a Felon to eſcape * without ar- 1 fl. Hk. &. 
reſting. him, or the bare Concealment of a Felony, tho' they are Crimes 618. 
of a very high Nature, do not make a Man an Acceſſary. 3 
Sec. 30. Alſo I take it to have been generally agreed, before the Moore b. * 
Statute of 3 & 4 W. & M. 9. That neither the Receiving of 9 other Men's 29. | 
Goods, known to have been ſtolen, nor the taking of one's own Goods * 
again, from one that had ſtolen them, on an Agreement not to proſecute B. 1. ch. 59. 
him, nor the taking of any other * Reward on ſuch an Agreeement, did * 
make a Man an Aceeſſary to the Felony, unleſs he alſo had received the C70. El, 888. 
Thief. But now it is enacted by that Statute, That if any Perſon or Per- pl. 1. 
fons ſhall buy or receive any Gbods or Chattels that ſhall be felonioufly taker Ds ue 
or flolen from any other Perſon, knowing the ſame to be ſtolen, he or they ſhall ch. 7. f. 290, 
be taken and deemed an Acceſſary or Acceſſaries to ſuch Felony after the Fa, Mn 
and ſhall intur the ſume Puniſhment as an Acceſſary or Acceſſaries to the Fe- 6g. ol. : * 
bp, after the Felony committed, [94] And it is farther enacted by 1 An- H F. C. 218. 
na, 9. That ſuch Perſohs thay be proſecuted for a Miſdemeanor, before Gam E «Ge 
the Principal ſhall be convicted, as ſhall be ſhewn more at large in the fol- 64. z. 39. 
lowing Part of this Chaptef, Seer. 44 5 Ws. OE, 
Sell. 3 1. It doth not ſeem to ſettled, 2 Whether the Receipt of a (37's: Fitz 


Felon who is pardoned by the King, but ſtill liable to an Appeal, may 27 Aff. 69. 
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not make the Receiver an Acceſſary. * Fi | 
Se. 32. As to the ſecond Particular, viz, Whether it be neceſſary Bro. Coro. 114 Wt 
that a Man know of the — in order to make him an Acceſſary by 1 [HY 
receiving the Felon 5 There can be no Doubt but that it is neceſſary that f 3: 43- 34 
. . ; . , pl. 37, 39. 0 
ſuch Receiver have! Notice of the Felony either expreſs or implied; and It is made a 70 
therefore it is the ſettled Form of all * Indictments and Appeals * againſt Qre Crom. wn 


. 
— 5 | 3 
— . A 
* — 52 
— TI - 9 
= > " _ 
Rs Es LS > ene” Ee 
” > Br, DAS. ae 


Acceſſaries after the Fact, expreſly to charge them with having known aud 4 P. C. 
that the Perſon received by them, had committed the Principal Fe- 43. Lett. C. 
lony. MW n 

SeF. 33. But it is not clearly ſettled, Whether in ſome Caſes an 6199. 

implied Notice of the Felony be not ſufficient for this Purpoſe ? As where Dalt. ch. 108. 

a Man receives a Perſon attainted of Felony, in the ſame County wherein, "ok 8. pl. 

he is attainted, in which Cafe it hath been! holdon, That he is an Ac- Crompt. 41. 


ceſſary to the Felony, whether he had actually Notice of the Attainder - 5: 42. pl. 
of not; becauſe it appears by Matter of Record in the ſame County, Lamb. B. 2. 


whereof every Man is faid to be conuſant. But to this it may be ch.7.fol. ago. 
anſwered, That Felony implies in it ſomething of Wilfulneſs and Baſe- 28 - 


neſs ; ſomething ® felleo animo perpetratum ; and that it would be extreme- Cro. El. 486: 
ly hard, by ſuch a forced way of Reaſoning, to preſume a Man guilty Via Ney 4 
of it, who probably may be entirely innocent: And to this Opinion the H. P. C. 12 
greater Number of * Authorities ſeem to incline, 3 
. g 138. 

| | | = B. 1. ch. 59, 
Sect. 5, 6. 7. Cont. Crompt. 47. pl. 4, 5. Lamb B. 1. ch. 7. f. 290. 2 And. pl. 35. It is made a Quære Moore 
8. pl. 29. and Dalt. ch. 108. © Vide Pl. Com. 476. Dalt. ch. 108. U S. P. C. 41. Lett. E. H. P. C. 218. 1 
H. H. P. C. 622. i, H. 6. 42. pl. 18. Abridged Bro. Indict. 4. 3 H. 7. 10. pl. 2. Bro. Coro. 150. Fitz. 
Cor. 5 5, 285, 429. 22 Aſſ. pl. 5 5. H. P. C. 218. & Ra. Ent. 43. b. 54 pl. 3, 4, 51. pl. 15. Coke's Ent. 56. 
pl. 5. 57. pl. O0. 18. P. C. 41. Lett. E. 96. Lett. G. Crompt. 43. pl. 28. 31, 32. H. P. C. 218. Dyer 355. 
pl. 36. Fix. Coro, 377. Dalt. ch. 108. Quare7 H. 6 42. b. 43. a. a Co. Litt. 391. a. . 
Letter E. Dalt. ch. 108. Lamb. B. 2. ch. 7. f. 293. H. P. C. 218. 5 | | 


wet. 34. 


320 


= — —ñ—I > bs — oc eats. 
» SH 


Of the Arraighment of the © Book II. 


Se. 34. As to the third Particular, viz. Where the Receivers of a 
Felon ſhall be excuſed in Reſpe& of the Relation they bear to him: It 
ſeems agreed, That the Law hath ſuch a Regard to that Duty, Love and 


a Lamb, B. 2; 
ch. H, Tenderneſs, which a Wife owes to her Huſband, as not to make her an 


& 35. 623, Acceſlary to Felony by any Receipt whatſoever given to her. Huſband ; 
. oe Be any way guilty of b procuring her Huſband to commit it, 


Dalt. ch, y . 
ics. it ſeems to make her an Acceſſary before the Fact in the ſame Manner 


2 H. F. C. if ſhe had been Sole. Alſo it ſeems agreed, That no other Relation 
H. P. C. 219. beſides that of a Wife to her Huſband, will exempt the Receiver of a 


8 42. Felon from being an © Acceſſary to the Felony ; from whence it follows, 
C. 26. That if a Maſter receive a Servant, or a Servant a Maſter, or a Brother 


S. . GW 26. 7 
dee B. ch. 1. q Brother, or even a Huſband a Wife, they are Acceſſaries in the ſame 


vet 9+ I. Manner as if they had been mere Strangers to one another. 


Ne megan ect. 3 5. As to the fourth Particular, vig. How far the Felony muſt 
B. tg. be complete at the Time of the Receipt, to make the Receiver an Ac- 
See B. 1. ch. I. ceſſary: It ſeems to be clearly agreed, 4 That a Man ſhall never be 
Sed. 11,12: conſtrued an Acceſſary to a Felony, in Reſpect of the Receipt of an Of. 
Fitz. Coro. fender, who at the Time of the Receipt was not a -Felon, but afterwards 


83. 
: Date ch, becomes ſuch by Matter ſubſequent ; as where - one. receives another 
108, who has wounded a Perſon dangerouſly, that happens to die after ſuch 


S for tho' the Offender be for ſpecial Reaſons adjudged to ſome 


Sea. 22, P 3 
H. P. C. 219. Purpoſes guilty of Homicide ab initio, yet he ſhall not be ſo eſteemed 
. S 25. in Reſpect of any others but himſelf ; for Fictions of Law ſhall never 


Letter C. $ h a : 
ins 7.34, be carried farther than the Reaſons which introduce them neceſſarily 


pl. 34. require. 


See Bro. Coro. | PE, | | 
62. e 5 
1 H. H. P. C. Having thus ſhewn who are to be eſteemed Principals, and who Ac- 
8 ©. 210. Cefſaries; I am now to ſhew in what Manner they ate to be arraigned, 
Crompt. 17 and ſhall endeavour to ſhew, | | . 

pl. „ Fe | | 

er Le, Aeg 1. How far it is neceſſary that the Principal be actually attainted 


— 8 or convicted before the Acceſlary ſhall be proceeded againſt, 


ch. 7. | 

* 2. Whether the Acceſſary ſhall in any Caſe be arraigned or tried 

rg hoy * bs before any Principal hath appeared. ''  : ff 
Whether a Perſon charged as Acceſſary to more than one, may 


3 
be tried before all the Principals have appeared. 
4. Whether the Principal and Acceſſary may be both tried by the 


ſame Inqueſt, and in what Manner they are to be tried, 
In what Manner the Acceſſary ſhall be tried, where his Offence 


ariſes in a different County from that of the Principal. | 


Vis AC. - 1 11 
pl. Wh Sect. 36. As to the firſt Point, vig. How far it is neceſſary that the 
Brel. 126.pl, Principal be actually attainted * or convicted before the Acceflary ſhall 


» 14, and ; 
ths Notes to be proceeded againſt : It ſeems clear, That whatſoever the Nature of the 


the Notes to P : : 
the fourth of Felony be, if the Principal be in ſuch Manner * acquitted of it, whether 


3 at the Suit of the King, or of the Party, that he may plead ſuch Acquit- 
tal in i Bar of any ſubſequent Proſecution for the ſame -Felony, the Ac- 


291. 
Conlpira. 4. ceſſary ſhall not be arraigned, but ſhall be diſcharged, according to the 


1 . H. F. C. Rule, Ubi factum * nullum, ibi fortia nulla. | 


623, 624. ; 
S. p. E. 4 Leit. F. 48. Lett. A, Supra ch. 23. Sect. 140. Fitz, Coro. 222. 33 H. 6. 1. pl. 6. 29 Aſſ. pl. 
59. Ra. Ent. 57. pl. 6. Raym. 477. Fitz. Office de Court, 3. Fitz, Coro. 277, i Vide ſupra ch. 23. 


Sect. 142. 4 Co. 43. b. 8. P. C. 47. Lett, F. 
Secf. 372 


Chap. —_— .- Principal and Acceſſary. 32t 


$3. 37. How far the Acceſſary ſhall be diſcharged upon the Princi= 
pal's being found guilty of Manſlaughter, &c. hath been already ſhewn, 
Section 24. | 

Sect. 38. It is certain that the Exigent ſhall not be awarded againſt the 
Acceſſaty before the Principal is attainted, as hath been more fully ſhewo, 
Cb. 27. Sect. 128, &c, | 

Sect. 39. It ſeems alſo to be clear, That where the Law requires the 
Attaipder or Conviction of the Principal before the Acceſſary ſhall be 
convicted, it requires that ſuch Attainder and Conviction of the Principal 
be on the aſame Suit, and for the ſame Crime, of which the Acceſſary Pg Appeal, 
to be convicted; for it is agreed, That an Attainder of the Principal at the w 2 Ioft. 184. 
Suit of the b King no way, belps the Proceedings againſt the Acceſſary at the Ploud. 98. b. 
Suit of the Party, and /ic e converſo: Alſo it ſeems to be agreed, That the . 
Attainder of the Principal of one Felony is no way e material as to the Pro- S. P. C. 47. 
ceedings againſt the Acceſſary for another. nog Si . 

Sect. 40. But where the Principal is actually attainted, tho' errone- 7 i. 4. 
ouſly, of the ſame Felony with which the Acceſſary is charged, it ſeems Vide Dyer 
dagreed, That ſuch Attainder, while it ſtands unreverſed, is as ſuffici- * 2 aft g. 
ent for this Purpoſe as it would have been if there had been no Error in 25. 
it. Yet it feems © certain, That if the Principal be attainted, and then the 1 
Acceffary, the Reverſal of the Attainder of the Principal, ipſo facto reverſes 3 28 13185 
the Attainder of the Acceſſary; and that the Heir may have an Aſſiſe of 22 Aff. pl. 40. 
Mortdanceſtor againſt the Lord of the Fee, having entred into the Lands 5, Cote. 
of ſuch an Acceſſary, as having eſcheated to him by Reaſon of the At- 2 K. 3.21. b. 


tainder. 22. 4. 
H. P. C. 222, 


Sec? 41. It ſeems to have been in a great Meaſure ſettled before the , 23. | 
Statute of 1 Aunæ, g. notwithſtanding the great Variety of Opinions in the: Inſt. 184. 
Old Books concerning this Matter, That wherever the Attainder of the Jon Pt. 43. 
Principal was prevented by his * Death, or " ſtanding Mute, or challenging 45 Ks 
\ peremeptorily above the Number allowed him by Law, or being admitted * 164 or 5. 1748 


to the Benefit of Clergy, or ' pardoned, whether before or after his Con- 8. F. C. 4. 
viction, the Acceſſary ſhould not be arraigned. Letter D. 


Sect. 42. But it ſeems to have been generally agreed, That after 7H. 4. 16. pl. 
the Principal is actually attainted, whether after a Conviction by Verdict, * Co. 68, b. 
or by Outlawry, Gc. his Death or Pardon, &c. ſubſequent, will no way 1 19. 


'F - . 1 64. 
Bro. Coro. 1 56. 


18 E. 4. 9. pl. 19. Crompton's Juſtice 41. pl. 9. 1 Rol. Ab. 777, pl. 10. q Co. 119, b. Fitz. Mortdanceſter, 46. 
f See the Preamble of Annæ, 9. 5 Bro. Appeal, 19. Coro. 86. 7 H. 4. 27. pl. 4. Fitz. Coro. 378. Conſpira- 
ey, 4. Reſponder, 35. F. N. B. 115. Letter F. H. P. C. 221. 44 E. 3. 7. pl. 6. 33 H. 6. 12. pl. 6. 21 H. 93 
31. pl. 15. 22 A. pl. 40. * H. P. C. 221. 2 Inſt. 284. Cont. Fitz. Coro. 58. this is made a Quzre 8. P. C. 
47. Letter C. | See the Statute of 1 Annz, 9. But this is made a Quære S. P. C. 47. Letter C. Fitz. Coro. 51. 
3 H. 7. 12. pl. 5, 8. k Cro. El. 541. 4 Co. 43. b. 44. a. H. P. C. 221. 3 Inſt. 114, 139. 3 H. 7. 1. pl. 3. 
Cro. Ca. 566, 567. Crompton's Juſtice 43. pl. 26. 44. pl. 42. Raym. 477. Fitz. Coro. 145, 176, 193, 252, 
376, 450. Bro. Caro. 18, 70, 71, 83, 84, 101, 131, or 132, 137, or 138. 18 Af. pl. 13. 26 Aſſ. pl. 27. 5 Al- 


ſiſe, pl. 5. 7 H. 4. 16. pl. 5. Bro. Clergy, 15. Cont. Fitz. Coro. 58, 53, 270, 466. Crompton's Juſtice 42. pl. 26. 


10 H. 4. 15. pl. 17. Bro. Coro. 157 or 158. Quære 3 H. 7. 12 pl. to. 8. P. C. 47. H. 48. A. H. P. C. 
221. F. N. B. 115. Letter F. Cro. El. 54 1. Fitz. Coro. 53. Fitz. Conſpiracy, 4. 33 H. 6. 1. pl. 6. Bro. 
Coro. 18. 4 Co. 43. b. 44.2. 3 Inſt. 139. Cromp, Juſtice, 44. pl. 42. 3 H. 7. 12 pl. 10. 7 H. 4. 16. pl. 5. 
Raym. 477. This is made a Quzre, Crompton's Juſtice, 4.2. pl. 26, and S8. P. C. 47. G. Cont. Fitz. Coro. 151, 260. 

Bro. Coro. 70. 3 Aſſiſe, pl. 14. Vide Dyer 88. pl. 105. * Cro. Eliz. 541. 4 Co. 43. b. 44. a. H. P. C. 221: 
Raya. 477. Cont. Fitz. Coro. 450. 4 Co. 43. b. Dyer 120. pl. 10. Fitz. Coro. 58, 93. 40 Aſſiſe, pl. 8. 
13 E. 3. 17. pl. 21. 3 H. 7. 1. pl. 1 9 H. 4. 8. b. 9. a. Bro. Coro. 164 or 5, 174 or 3. Bro. Mainpriſe, 58. 
Cont. as to Abjuration, 7 H. 4. 16. pl. 5. Bro. Coro. 18. 


Vor. II, 4 N Sect. 43. 
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Sect. 43. And it is enacted by the ſaid Statute of 1 Anne, Seſſ. 2. c. . 
Par. 1. That «f any Principal Offender ſhall be convicted of any Felony, or ſhall 
and Mute, or ſhall peremptorily challenge above the Number of twenty Per- 
ſons, returned to ſerve on the Fury, it ſhall and may be lawful to proceed againſt 
any Acceſſary either before or after the Fact, in the ſame Manner as if ſuch 
principal Felon had been attainted thereof, notwithſtanding any ſuch principal 
Felon ſhall be admitted to the Benefit of his Clergy, pardoned, or otherwiſe deli- 
vered before his Attainder ; and ſuch Acceſſary ſhall ſuffer the ſame Puniſt- 
ment, if be or ſhe ſhall be convicted, or ſhall ſtand mute, or peremeptorily chal- 
lenge above the Number of twenty Perſons returned to ſerve on the Jury, as 
he or ſhe ſhould have ſuffered if the Principal had beed attainted. 

Sect. 44. And it is required by the ſame Statute, Par. 2. That the Buyers 
and Receivers of ſtolen Goods had oftentimes conveyed away and concealed the 
Principal Felons, ſo that they could nut be convicted of ſuch principal Felo- 
ny, and thereby ſuch Buyers and Receivers had eſcaped all Manner of Puniſh- 
ment, which had greatly encouraged the Buying and Receiving of ſuch fiolen 
Goods; and thereupon it is enacted, That it ſhall and may be lawful to proſe. 
cute and puniſh every ſuch Perſon or Perſons buying or recetving any ſtolen 
Goods, knowing the ſame to be ſtolen, as for a Miſdemeanor, to be puniſhed 

Fine and Impriſonment, altho* the principal Felon be not convicted before 
of the ſaid Felony, which ſhall exempt the Offender from being puniſhed as Ac- 


* Bro. Coro. ceſſary, if the Principal ſhall be afterwards convicted. [95] 
. 45. As to the ſecond Point, viz. Whether the Acceſſary tan 


See Forteſc. 


| Rep. 374 in any Caſe be arraigned or tried before any Principal hath appeared: 


9 H. 7. 19. Notwithſtanding the numerous Authorities in the Old Books, that an 


N Acceſſary ſhall not be compelled to anſwer before the principal have ap- 


11. 139. pl. peared and anſwered, I take the contrary Opinion to be in a great Mea- 
3 4 * ſure b ſettled at this day. And yet it ſeems to have been always agreed, 
Fitz, Reſpon- © That his Plea cannot be tried before ſuch Appearance or Attainder, q 
9 unleſs he deſires it himſelf; in which Caſe it is agreed, That he may be 
90, 135, 136, tried without the Principal, according to the Rule that Quilibet poteſt re- 
216, 350. nunciare juri pro ſe introducto. | —- 

Treſpab, 199. Fer. 46. As to the third Point, viz. Whether a Perſon charged as 


E. 3. 38. 
3 Acceſſary to more than one Principal, may be tried before all of them have 


9 E. 4. 48. appeared: It ſeems to be holden by Sir © Matthew Hale, agreeably to 


8 what ſeems to be the ſtronger f Opinion in Plouden, That if a Man be 


pl. 22. indicted as Accefſary to more than one, and one of the Principals appear 


2 and be convict, The Court may, if they pleaſe to try the Acceſſary, as be- 
3 ae ing Acceſſary to ſuch Principal, and alſo condemn him, if the Iſſue be 
40 Al. pl. 8. found againſt him; and if it be found for him, may afterwards arraign 
35 and try him as Acceſſary to the other when they ſhall appear. But the 

contrary Opinion is certainly ſupported by great 8 Authorities, neither 


9. 189. | 
2 R. 3. 21. pl. do I find any Inſtance in the Books wherein the Court hath actually pro- 
Bro, Main. Ceeded to the Trial of an Acceſſary in ſuch a Caſe before all the Princi- 


priſe, 58. als have either appeared, or been attainted : And h unleſs there be ſome 

8 P C 6 P " . PP . * 

. r very particular Circumſtances in the Caſe, it cannot be doubted but that 
it will be a weighty Motive to Induce the Court in Diſcretion to reſpite 


the Law was 


ſo anciently, the Trial of an Accceſſary, to ſhew that ſome of thoſe to whom he is 


bur that it is . . | ; 
now changed, charged as an Acceſſary, are neither attainted, not have appeared; for 


Yet Dalton 
ch. 108. ſeems to be for the old Opinion, d H. P. C. 222. 9 H. 4. 3. a. Fitz Coro. 77. Bro. Appeal, 28. 


8. P. C. 46. Lett. DO. H. P. C. 222. 1 H. H. P. C. 623. 2 H. H. P. C. 223, 224. Bro. Appeal, 28. 
o H. 4. 3. 2. Fitz. Coro. 77. S. P. C. 46. Lett. D. 1 And, 109, Fitz. Coro. 12, 124, 463. H. P. C. 222. 
S. P. C. 46. Letter D.” H. P. C. 222. 1 Hl. H. P. C. 624. fPlowd. Com. 98. b. gg, 8. P. C. 46. G. 
See the Books cited to Section 47. 7 H. 4. 36. pl. 5, Quzre Bro. Appeal, 22. 7 H. 4 36. pl. 5. Keil. 107, 
> Plow. Com. 99. b. 7H4 . 36. pl. 5. | 
I it 
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it muſt be owned, That it is a ſtrong ObjeQion againſt the Trying him 
immediately, as Acceſſary to thoſe who do appear, that thereby the Coun- 
try may be ſubject to the Trouble of attending two Trials where one might 
do as well; and the Perſon tried may be ſubject to the Hardſhip and Hazard 
of two Trials for his Life ; which is contrary to the general Courſe of the 
Law, (as ſhall be more fully ſhewn under the Chapter concerning the Plea 
of Auterfoits acquit,) whereas if the Trial ſhould be deferred till all the 
Principals be attainted or appear, he would be tried but once. But if there *s. p. C. 46. 
be ſeveral Principals, and a Perſon be charged as Acceſſary to one of them Lett. G. 
only, it ſeems clear, That it is no Objection againſt his being tried as Ac- 
ceſſary to ſuch a Principal. that the others have not yet appeared, nor are 
attainted, Ec. | 

Sect. 47. As to the fourth Point, v/z, Whether the Principal and Ac- 

ceſſary may be both tried by the ſame Inqueſt, and in what Manner they H. p. C. 222. 
are to be tried: It ſeems to be ſettled at this Day, That if the Princi- 1 H. H. P. c. 
pal and Acceſſary appear together, and the Principal plead the general Iſſue, me H.P.C 
the Acceſſary ſhall be put to plead alſo ; and that if he likewiſe plead the 222, 223. 
general Iſſue, both may be tried by © one Inqueſt ; but that the Principal * 
muſt be * firſt convicted; and that the Jury ſhall be charged, that if they 23 | pol 
find the Principal Not guilty, they ſhall find the Acceſſary Not guilty. pl. 3. 
But it ſeems agreed, That if the Principal plead a Plea in Bar, or to the 104, Coro. 
Writ, the Acceſſary ſhall not? be driven to anſwer till ſuch Plea be deter- S. P. C. 46. 


mined. f Lett. F. 
Set. 48. As to the fifth Point, viz. In what Manner the Acceſſary 1 3% 
ſhall be tried, where his Offence ariſes in a different County from that 52. a. pl. 15. 


8 | f ; 34. P.. 
of the Principal: It ſeems to have been agreed antiently, That by the Flax, Eolpent. 


Common Law, if a Town extended into more than one County, and 5 


a Felony were committed in that Part of it which lay in one County, and Maiopriſe, 3. 
there were Acceſſaries in that Part of it which lay in another County, 77g. * 


an Appeal may be brought againſt the Acceſlaries as will as the Principals, 139. pl. 11. 


in that County in which the principal Felony was committed; and where yy = 8. 
the Counties were at a Diſtance, it ſeems that it may be probably argued, . 4-PA 


That an Appeal might be brought in like Manner againſt all in the Coun- Fitz Coro. 


ty wherein the principal Felony was committed ; becauſe in an Appeal the e 6, 


Trial may be by a Jury returned from each County. But where one of 5. 
the Counties can not join with any other in taking an Inqueſt ; as that Treſpaſs, 199. 
of London, &c. it hath been adjudged, That an Appeal againſt the Ac- f 3 
ceſſary could not be brought in either. Alſo, becauſe there can be no 25 E. z. 44. 


i joinder of Counties for the finding of an Indictment, it ſeems to have bl. i. 2 
been very * doubtful at the Common Law, where the Offence of the 8 


Acceſſary aroſe in a different County from that of the Principal, whether 44 E. 3 8. 
it could be indicted at all; becauſe the County in which it aroſe could . 4 


Coro. 11, 118. Mainpriſe, 58. 2 R. 3, 21. pl. 50. In all which Books it ſeems to be holden, that * Acceſſary is 
not compellable to anſwer till all the Principals be convict. See the Books cited to Letter b. Cont. Fitz Coro. 10, 
77, 82. 90 H. 4. 3. a. 7 H. 4. 30 pl. 5. Dyer 120. pl. 10, 11. S. P. C. 46. Letters D, E, F, G. H. P. C. 
222. Fitz Coro. 10 Raſt. Entr. 50. b. 5 1. a. 52. pl. 15. 54. b. 9 Co. 117. Bro. Peremptory, 42. 2 Inſt 184. 
8. P. C. 46. Letter F. 44 Aſſ. pl. 16. 43. E. 3. 17. pl. 21, and f. 34 b. Fitz. Coro 93. Bro. Coro 125. 
45 Aſſ pl. 9. Bro. Appeal, 80. But S. P. C. 63. Letter H. this Caſe ſeems to be cited with ſome Doubt. ® 3 H. 7. 
12pl.4. See B. 1. Ch. 31. Sect 18 and Dyer 38, 39, 40. 7 Co 2. b. But Fitz. Coro. 93, and Bro. Coro. 
125 or 6. and Bro. Appeal, 7, and 45 Aſſ. pl 9. S. P. C. 63. Letter H. ſeem to be contrary. And in 8. P. C. 65. 
Letter D. there is an Opinion, That in this Caſe there ſhall be ſeveral Appeals in the ſeveral Counties. But now one 
Appeal is ſufficient, in the Caſe of Murder, by Force of 2 and 3 Ed. 6. 24. ſet forth more at large in the next Section. 
See H. P. C. 188, Quzre 44 Afl. pl 16. 43 E. 3. 17. pl. 21, and f. 34. b. h Dyer 38, 39, 40. 7 Co. 2. b. 


Finch of Law 411. B. 1. Ch. 31. Sect. 13. * Keilw. 67. the Acceſſiry in ſuch Caſe is ſaid to be indictable in 


the County in which the principal Felony was committed. But in the Vear Book of 9 E. 4. 48. pl. 1. Abridged Fitz. 
Coro. 33. and Brook, Indidt ment, 5 2. the Acceſſary was indicted in the County in which he was Acceſſary, and the Court 
wrote to the Juſtices of the County wherein the principal Felony was committed, to certify whether the Principal were 
indicted before them. And in S. P. C. go. Letter C. this Caſe is holden to be Law. See alſo 3 Inſt, 49, 135. but in 
S.P.C. 63. Letter H. It is ſaid, That there was no Remedy at Common Law againſt the Acceſſary where his Offence 


was in a different County from that of the Principal, and 1 H. H. P. C. 623. 
not 
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not take Conuſance of the principal Felony ariſing in another County, 
without which they could not find that of the Acceſſary. 
Seer. 49. But theſe Matters are fully cleared by the Statute of 2 & 4 
E. 6. 24. by which it is enacted, Pur. 3. That an Appeal of Murder may 
be fued in the fame County where the Party felontouſly firicken or poiſoned ſhall 
die, as well againſt the Principals as Acceſſartes, in whatſoever County or 
Place the Acceſſaries ſhall be guilty ; and the Juſtices = whom any ſuch 
Appeal ſhall be commenced, ſued and taken, within the Year and Day after 
fuch Murder and Manſlaughter committed and done, fhall proceed againſt ſuch 
Acceſſaries in the ſame County where ſuch Appeal ſhould be ſo taken, in like 
» Manner and Form, as if the ſame Offence of Acceſſaries had been committed 
in the ſame County where ſuch Appeal ſhall be ſo taken, as well concerning the 
Trial by the Jurors, or twelve Men of ſuch County where ſuch Appeal ſhall be 
taten upon the Plea of Not guilty, as otherwiſe. 
| Sef. 50. And it is farther enacted, Par. 4. That where any Murder or 
| Felony ſhall be hereafter committed and done in one County, and another Perſon, 
= or more, ſball be Acceſſary or Acceſſaries in any Manner of wiſe, to any ſuch 
Murder or Felony in any other County, that then an Indiftment found or taken 
againſt ſuch Acceſſary or Acceſſaries upon the Circumllances of fuch Matter 
before the Juſtices of Peace, or other Juſtices or Commiſſioners, to enquire 
of Felontes in the County where ſuch Offences of Acceſſary or Acceſſaries in any 
manner of wiſe ſhall be committed or done, ſhall be as good and effeftual in the 
Law, as if the ſaid principal Offence had been committed or done in the ſame 
County where the ſame Indict ment againſt ſuch Acceſſary ſhall be found: And 
that the Fuſtices of Gael-Dehlvery, of Oyer and Terminer, or two of them, 
of or in any ſuch County where the Offence of any ſuch Aeceſſary ſhall be hereafter 
committed and done, upon Suit to them made, fhall write to the Cuſtos Rotu- 
lorum, or Keepers of the Records, where ſuch Principal fhall be attainted or 
convict, to certify them whether ſuch Principal be attainted, convifted or other- 
wiſe diſcharged of ſuch principal Felony ; who upon ſuch writing to them, 
or any of them, directed, fhall make ſufficient Certificate in Writing under 
thetr S al or Seals, to the ſaid Juſtices wbether ſuch Principal be attainted, 
conuitted or otherwiyfe diſcbarged, or not: And after they that ſo ſhall have the 
Cuſtody of ſuch Records, do certify that ſuch Principal is attainted, convitt- 
ed, or otherwiſe diſcharged of fuch Offence by the Law; that then the Tuſtices 
of Goal Delivery, or of Oyer and Terminer, or other there to authoriſed, ſhall 
proceed upon every ſuch Acceſſary, in the County where ſuch Acceſſary or Ac- 
cefſaries became Acceſſary, in ſuch Manner and Form, as if both the ſaid 
principal Offence and Acceſſary had been committed and done in the ſame Coun- 
ty where the Offence of Acceſſary was, or ſhall be committed or done: And that 
every fuch Acceſſary ſhall anſwer upon his Arraignment, and receive ſuch Trial, 
Judgment, Order and Execution, and ſuffer ſuch Forfettures, Pains and 
Penalties, as is uſed in other Caſes of Felony ; any Law or Cuſtom to the 
contrary before uſed in any wiſe notwithflanding. 


In the Conſtruction of this Statute, the following Points ſeem moſt re- 
markable, viz. 


3 co. 118. 2 Sed. 51. Fir, An Indictment againſt an Acceſlary, in Pucſuance of 
Vide . this Statute, in the County wherein he was Acceſſary, ought expreſly to 
on 7” ec. recite that the Principal did the Felony in the other County, and not bare- 


ly that he was indicted for it; for that is only an Argument, and no di- 
direct Affirmation that he did it. | 


Sec. 52. 
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Chap. 29. Principal and Acceſſary. 325 


Sect. 52. Secondly, The Court of King's Bench, in Relation to a 3 Inf. 49, 
Perſon, there indicted as an Acceſſary in the County wherein the ſaid 135: . 
Court happens to fit, to a Felony in another County; and the Lord I. P. C. 223. 
b High Steward, in Relation to a Peer to be tried before the Lords on See the Notes 
an Indictment againſt him as Acceſſary in one County to a Felony in an- Tr k 
other, are within the Purview of the ſaid Statute ; not only becauſe it 3 Inſt. 49, 
1s a remedial Law, and made to ſupply a very miſchievous Defe& of 15 © 
the Common Law, which oftentimes neceſſarily occaſioned a Failure 
of Juſtice, and therefore ought to have a beneficial Conſtruction ; 
but alſo becauſe the Court of King's Bench being the © ſupreme vide ſupra 
Court of Oyer and Terminer, and Gaol-Delivery, may naturally be in- ch. z. ſe&, 
cluded in the very Words of a Statute which gives ſuch Juſtices any new 
Power; or if it be not thought to be ſtrictly within the Words, it is at 
leaſt within the Meaning of them, which otherwiſe would give a higher 
Privilege to an inferior Court than to a ſuperior : And the like in Effect may 
be ſaid in the Caſe of the Lord * Steward, who by the Words of his 3 Inft. 136. 
Commithon, as well as the Nature of the Thing, ſeems to be a Juſtice 
of Oyer and Terminer, and within the very Words of the Statute, or at 
leaſt within the Meaning, To which may be added, that theſe Words in the 
latter Part of the Statute, That then the Fuſtices of Gaol-Delivery, or of Oyer 
and Terminer, or other there authorized, ſhall proceed againſt ſuch Acceſſaries, 

&c. ſeem plainly to imply, That ſuch other fo authoriſed may alſo ſend 

for a Certificate of the Record relating to the Principal ; for nothing can 

be more Natural than to expound one Part of the Statute by another. As 

to the Objection, That the Words of the Statute are, that the ſaid Ju- 

ſtices, or t of them, ſhall write to the Cuſtos Rotulorum, &c. and there- 

fore that the. Lord Steward cannot do it, becauſe he is but one, it may be 

* an{iwered, That thoſe Words are to be thus conſtrued, That where there 3 Inſt. 136. 
are two or more ſuch Juſtices, they muſt write, &c. but not where there 

is but one, | | 

Sef. 53, Thirdly, Not only the Juſtices of the King's Bench, the Pleas 
before whom are properly ſtyled * Placita coram Rege, and not coram Ju- 'Dyer 253. 


ſticiariis, but any other Juſtices, writing for a Certificate in Purſuance of n 


the Statute, ought to do it by Writ in the King's Name, and not by a H. P. C. 223. 


Precept in their own Names, and under their own Seals, and the Reaſon _ Edw. 
oke in 3. 


given by Dyer is becauſe it is a Writing from Juſtices to Juſtices, bd a6. 
Sect. 54. Fourthly, Where ſome of thoſe ſuppoſed to have been Ac- 135. ſeems to 


ceſſaties to a Felony in a different County, are proceeded againſt in the make it ne- 
ceſſary for 


King's Bench, in Parſuance of the Statute, if there be a Likelihood the jugices 


that others will be in the ſame Manner proceeded againſt in another of the King's 


Court, it ſeems moſt adviſable b to ſend for the Record relating to the m_ WY 


Principal by a ſpecial Writ formed upon the Matter according to the the King's 
Words of the Statute, and not by Certiorari, becauſe that would wholly 3 

h remove the Record from the Court below into the Court of King's , Fa 49s 
Bench, which might cauſe a Doubt, whether either the Court below, or“ Vide ſupra 
that of King's Bench could certify it upon a ſubſequent Writ; for as to * 1 
the Court below, it might be objected, That being no longer a Record ga. 1 874 
of that Court, it cannot be certified by it; and as to the King's Bench, it 

might be objected, That the Principal was neither attainted nor convicted 

there: Whereas the Words of the Statute are, That the Juſtices ſhall write 


to the Keepers of the Records where ſuch Principal ſhall be attainted or con- 


vided. But theſe Doubts are avaided by * direCting a ſpecial Writ to the Court ; , tag, 49, 


Vo. II. 4 0 below, _ _—_ 
| er. 
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| below on which a ſpecial Certificate ſhall be made: in en of the 
Statute, and the Record ſhall ſtill temain below, and nee may 
be certified from thence on a ſubſequent Writ, 


CHAP, XX. 
of flanibing Mute. 


- 


AVING ſhewn in what Manner a Prifonee, is to be arraigned, I 
am in the next Place to examine in what Manner he. is to be dealt 
with afterwards; and to that End ſhall endeavour to ſhew what is to be 
done with him. 


1. Upon his funding Mute. 
2. Upon his Confeſſion. 
3. Upon his Pleading. 


And firſt as to the Priſoner s ſtanding Mate, I ſhall — 


1. Where he ſhall be ſaid to ſtand Mute, a 

2. How it ſhall be tried whether he do ſo of Malice, or by the Act 
of God. 

3. What ſhall be done where one is found to ſtand Mute by the Act 
of God. 

4. Where he 1 ſtands Mute ſhall be awarded to the ſame Exe- 
cution, as if he had not ſtood Mute, and where he ſhall be N to 
his Penance. 5 

5. What is the Nature of ſuch Penanta 

6. What he ſhall forfeit, and to whom. | 

7. Whether the Proſecutor of an Indictment or Apes of Larceny 
be entitled to a Reſtitution of the Goods ftolen, upon the Defendant's 
ſtanding Mute, 

8, Where one that ſtands Mute ſhall have the Benefit of Clergy. 


Se. 1. As to the firſt Point, viz. In what Caſes a Man ſhall be ſaid 
to ſtand Mute : I take it to be agreed, That he who anſwers imperti- 
nently, or ineffectually, or refuſes to put himſelf upon his Trial in ſuch 

Dyer 49, Manner as the Law directs, may as properly be ſaid to ſtand Mute as 
2H H p. c. he who makes no Anſwer at all; as where a Man * refuſes to plead a 
316, 317. Plea in Chief, or the General Iſſue, but infiſts on ſome frivolous Defence, 
W 8 226. or even to plead a good * dilatory Plea, and refuſes to plead over to the 
Lener k. Felony, in which Caſe after ſuch a Plea is found againſt him, be ſhall not 
b Keilw. 70.2, e be admitted to plead in Chief, but ſhall be adjudged to his Penance in 
£18 Ee. the ſame Manner as if he had made no Plea at all. And ſo ſhall be be 


e Keilw, 70. a. | wWhe 


Chap. 30. Of flanding Mute, LS: 
who pleads a good Plea in Chief, or the General Iſſue, but refuſeth to * Bro. Pain 


put himſelf upon the Inqueſt (that is, to be tried by God and his Coun- 8 
try if a Commoner, or by God and his * Peers, if a Lord) or to wage Let. E. 150, 


Battle where ſuch Trial is © allowed. Ire: App, 04. 
Se. 2. It ſeems to be holden in the * ſecond Inftitute, and alſo in 3 . 
F. C. 226. 


the latter Part of Sic Matthew Hale's Pleas of the * Crown, That if a Pri- Fitz, Coro. 
ſoner on his Trial peremptorily challenge above the Number allowed him 27: 30, 359. 
by Law, he ſhall not be dealt with as one that ſtands Mute, but ſhall be * 4 11. 
hanged : But this very Point is made a Qgære in another f Part of Hale's 7 E. 4. 29. 
Pleas of the Crown ; and alſo in ? Kelynge, and the Contrary is holden in * E 5 
the third b Inftitute: Neither does it ſeem eaſy to aſſign a Reaſon why pi 16.“ 
he who challenges more Jurors than he ought, ſhall, in Reſpect of an im- 3 Inſt. 227. 
plied Refuſal of a legal Trial, be thought worthy of a greater Puniſh- Ma - 


ment than he who obſtinately, directly, and expreſly refuſes it. To which 8 E. 4. 3. pl. 6. 
may be added, That there ſeems to be but one full Authority in the? Kely. 57. 


Old Books for the Maintenance of this Opinion, whereas there is a great * oh my 0 
i pter of 

Number of the other Side, [96] the Trial by 
| attle, and 


Sect. 3. But it is clear, That he who demurs in Law to an In- 8 p 8 
dictment or Appeal, ſhall not be eſteemed to ſtand Mute, nor be dealt Letter k. 
with as ſuch, as having refuſed a Trial by his Country, for he puts him- 4 2 Init. 178. 
ſelf upon a Trial by the Court, which is the proper Trial of a Matter in 11 ++ 
Law. | | | | t Kely. 5 + 

Sef#. 4. Alſo it ſeems clear, That after a Man hath ® confeſſed him- 3 loft 227, 


ſelf guilty, or pleaded, and put himſelf upon his Country, he ſhall not p 3 5 
afterwards be demeaſned as one that ſtands Mute, in Reſpect of his ſubſe- Abridged 
quent Silence: But the Jury ſhall be charged, and the Trial ſhall proceed, yay Law. 
and the like Judgment ſhall be given as in Common. Caſes, And Bro. Cor. 
Sect. 5. As to the ſecond Point, vig. In what Caſes, and in what 735: or 6. 


Manner it ſhall be tried, whether one who ſtands Mute do fo of Malice, Pan ;. 
or of the Act of God: It ſeems agreed, That where a Priſoner wholly And note, 
ſtands Mute without making any Anſwer at all, the Court ſhall take an Cay Tan 
Inqueſt of Office by the Oath of any * twelve Perſons that * happen to be rity cited "i 
preſent, whether he do ſo of Malice, or by the Act of God. But after this Opinion 


y Coke, 


an Iflue hath been joined, if the Priſoner ſtand Mute when the Jury are Hale, or 

in Court, if there be any Need for ſuch Inquiry, it ſhall be made by them, Kelynge. 
and not by an Inqueſt of Office. 82 2 
Sec. 6. Where a Man anſwers, but not effectually, it ſeems needleſs rey. 3 
to make any Inquiry whether his Refuſal be owing to his Malice or not, Fitz. Coro. 


a * 359- 
becauſe it is apparent. PETTY 


Sec. 7. As to the third Point, vi. What ſhall be done where one is Abridged 
found to ſtand Mute by the Act of God: It is agreed, That in ſuch a Fitz Coro. 


5 1. and Bro. 


Caſe, the judges of the Court, (who are always to be of Counſel with the Clergy, 27. 


Priſoner, to ſee that he have Law and Juſtice) ſhall not only cauſe the Fe- And notethac 
lony to be enquired of, but alſo whether the Priſoner be the fame Per- 3 


fon, and all other Matters which he might have pleaded in his Defence. And markable, be- 
ſuch Inquiry ſhall be made, as I ſuppoſe, not by an Inqueſt of Office, vie of the 


very ſame 

e Vear with 
the former, and ſubſequent to it. Vide Kely. 36. 3 H. 7. 2. pl. 5 the like is ſaid to be adjudged by all the Juſtices 
but Keble ; and this Caſe is abridged Bro. Appeal, 8 2. Pain, 4. 2 H. H. P. C. 316. See the next Chapter ſect. 5. 
u 8. P. C. 150. Lett. C. Same Point admitted, 8 H. 4. 3. pl. 5. which is abridged Bro. Pain 2. but in theſe Books 
it is incidentally holden, That where a Man does not confeſs, but pleads Not guilty, and after ſtands Mute, he ſhall be 
put to his Penance. ® Kely. 36, 37. H. P. C. 225, 226. 2H.H.P.C. 316. 15 E. 4. 33. pl. 19. Abridg- 
ed Bro. Pehance, g. and Bro. Coro. 51. Cent. 8 H. 4. 3. pl. 5. for which ſee the Note next above. o H. P. C. 
225. S. P. C. 150. Lett. C. 2 Inſt. 177, 178. 8 H. 4. 1. pl. 2. Fitz. Coro. 71, 225 43 Af pl. 30. Bro. 
Appeal, 24. P Ra, Ent. 385. pl. 3. 18 H. 4. 1. pl 2. Fitz. Coro. 71. Bro. Appeal, 24 8. P. C. 150, 
Lett. D. from the Authority of 8 H. 4. 3. for which ſee the Notes to the precedent Section. * Vide H. P. C. 22 5. 
226, 8. P. C. 150. Lett. D. 2Inſt. 177, 178. 8. P. C. 150, Lett, D. 2 Inſt. 177, 178. H. P. C. 225. 


2 H. H. P. C. 317. 
but 


Of flanding Mute. Bao n. 


but by a Jury returned by the Sheriff in the ſame Manner as if the De- 
fendant had actually pleaded ; for ſince it is no way his Fault that he did 
not ſo plead, there is no Reaſon why his Trial ſhould be in a more looſe 
and ſummary Manner, or any way leſs regular, or ſolemn, than if he 
H. P. C. had, To which may be added, That Sir Matthew Hale ſaith, * That the 
225. Felony ſhall be enquired of, &c. in the ſame Manner as if the Priſoner had 
pleaded Not guilty ; from which Words it feems plain, That in his Opinion 
the Inquiry ought to be an Inqueſt returned by the Sheriff as in other 
Trials at the Miſe of the Parties, becauſe if the Defendant had pleaded, 
it muſt certainly have been ſo, And therefore it ſeems reaſonable, That 
S. P. C. 150. where Sir William Staundeforde b having ſpoken of ſuch Inquiry, adds im- 
Lett. D. mediately, That it is but an Inqueſt of Office, ought to be underſtood, 
not of the Inquiry of the Felony, whereof he had laſt ſpoken, but of the 
Inquiry whether the Priſoner ſtood Mute of Malice, or by the Act of 
God, whereof he had ſpoken in the Sentence next before, And I the 
e Fitz. Coro. rather incline to think that this is his Meaning, becauſe the © Books cited 


328 


43 A pl. 30. by him, to this Point, relate to this Inquiry only, 6 
* . I ' | | | 
kuk. As to the fourth Point, viz, in what Caſes he that ſtands Mute ſhall 


1 117.8 65 awarded to the ſame Execution as if he had not ſtood Mute, and 
where he ſhall be adjudged to his Penance, I ſhall conſider, 


cords, 


1. What ſhall be done to him who ſtands Mute after an Attainder. 

2. What to a Perſon arraigned for High Treaſon. I 
3. What to one arraigned for Petit Larceny, 

4. What to one arraigned for a Felony by Statute, 


5. What to one arraigned upon an Appeal. 
6. What to one indicted of a Capital Felony, or Petit Treafon, 


4H. p. C226. Seck. 8. As to the firſt Particular, viz. What is to be done to him 
2 H. H. P.C. who ſtands Mute after an- Attainder : It ſeems to be ſettled * at this 
315-319. Day, That where-ever one who is attainted, either by Judgment on a 


Kely. 36. 3 
8 N 2 150. Verdict, or Confeſſion, br by Outlawry, or Abjuration, ſtands Mute to 


den en the Demand why Execution ;hould not go againſt him, he ſhall not be 
3 H. 4. . awarded to his Penance, but to the ſame kind of Execution, if any, that 
pl. 5. would have been awarded, if he had not ſtood Mute. Vet there ſeems to 
Abridged be this Difference, That where one who hath always continued in Pri- 


Bro. Pain, 2. . : 
. ſon, after an Attainder by Verdict or Confeſſion, ſtands Mute to the 


as to _ Demand why Execution ſhould not go, it ſhall be awarded againſt him, 
—— prog without any Inquiry whether he ſtand Mute by Malice, or otherwiſe, or 
other Attain- whether he be the ſame Perſon who is ſo attainted or not; becauſe it ſuf- 
der after a ficiently appears that he is the ſame Perſon, and that is ſufficient to juſtify 


Confeſſion ; g : : 5 
but the con- an Award of Execution againſt him, where nothing appears to the con- 
trary is infi- trary. But if a Perſon ſo attainted, be retaken after an Eſcape; or if 


e bf one be taken after an Outlawry or Abjuration, and ſtand Mute to the 


ders. But Demand, Why Execution ſhould not go againſt him? It ſhall be in- 
in 26. Af. pl. quired, whether he ſtand Mute of Malice, or of the Act of God; and if 
Abridged it be found of Malice, it ſeems that Execution ſhall be awarded without 
Fitz, Coro. any farther Inquiry: BBut if it be found to be of the Act of God, it ſeems 
* That it ought to be alſo inquired, whether he be the ſame Perſon or not, 


Bro. Pain, 12. 
Coro 99 one in the ſame Manner as where one ſtands Mute by the Act of God, when 


who had ab- firſt brought upon his Trial. 


jured ſtand- 

ing Mute, | 

was put to | 

his Penance and not hanged. e S. P. C. 150. Lett. C. D. 10 E. 4. 19. pl. 26. Fitz, Coro. 36, Bro. Coro. 155. 

fs P. C. 150, Leit. C. D. 10 E. 4. 19. pl. 26. Fitz. Coro. 36. Bro. Coro, 155. | PR 
ect. g. 


1 


Chap. 30. os Of Standing Mute. 


Seck. 9g. As to the ſecond Point, vis. What is to be done to one. who 
ſtands Mute to an Arraignment for High Treaſon : It is clearly ſettled * a H. P. c. 
at this Day, That ſtanding Mute upon an Arcaignment for High Treaſon 226. 
1s equivalent to a Conviction by Verdict, or Confeſſion, and conſequently 5 . F. C, 
ſubjects the Criminal to the ſame Kind of Judgment and Execution as en. 145. 
ſuch a Conviction would do. But I take it for granted, That ſuch ſtand- ***i! 56. pl. 
ing Mute muſt in b like manner appear to be obſtinate; and that if it be Rate 1 
found to be the Act of God, the whole Matter ſhall in like Manner be Dyer 20s. 
inquired of, as hath been more fully ſhewn in the former Part of this 1 
Chapter. But where ſuch Perſon appears to ſtand obſtinately Mute, I do _ 
not find it any where holden, that there is any Neceſſity that he probably Bo. Pain, 19. 
appear to be Guilty, or that any Evidence be exarnined to prove him tg 8 
ſo, before he ſhall be condemned or executed. But this is adviſable, S. P. 3 50. 
where one ſtands obſtinately Mute on an Arraignment for Felony b _ = 
8 as ſhall be more fully ſhewn in the fourteenth and fifteenth How, = 
ecltons. 185 | | ] 
Se. 10. As to the third Particular, vis. What is to be done to one *** 5% _. 
who ſtands Mute to an Arraignment for Petit Larceny : I take it to be S. P. C. 150. 
agreed, That if a Man appear to ſtand obſtinately Mute on an Arraign- Leer D. 
ment for Petit Larceny, he ſhall have the like Judgment, &c. as if he had "ig 9992 
conſeſſed the Indictment. EF a es 8. P. C. 130, 
Sect. 11. As to the fourth Particular, viz. What is to be done to es e 
who ſtand Mute to an Arraigament for Felony by Statute : It is expreſry wag 
enacted by 33 H. 8. 12, Par. 12. That if a Perſon indifted, and arraign- 
ed of Treaſon, Miſpriſion of Treaſon, Murder, Manſlaughter, or Blooaſhed, 
&c. againſt that Af, within the Verge of the Court, ſhall obſtinately refuſe 
to anſwer direftly, or ſhall and Mute, be ſhall have the like Judgment, &c. 
as if he were found Guilty, &c, But © where a Statute, as that of Piracy, Dyer 241. 
Sc. ordains a Trial by the Common Courſe of the Law, it hath been ad- Pl. 49- 
judged, That the Criminal ſhall have Judgment of his Penance, &c. as in; 1 


2 H. H. P. C. 
other Felonies. 320⁰. 


Sec. 12. As to the fifth Particular, Gr What is to be done to one S. ha ing 
who ſtands Mute to an Arraignment on an Appeal: It is holden by Sir 1 37. 
Matthew Hale, That an Appellee of Felony ſtanding Mute ſhall not have ſed. 9. 


Judgment of Penance, but to be banged; [97] but this is made a Qære in 1 
® Staundforde, and“ Brook; and the contrary Opinion ſeems to be favour- H. P. C. 226. 
ed by Sir ' Edward Cole, and is expreſly holden by * Kelynge, and ſup- 2 H. H. P. C. 
ported by ſeveral ' Reſolutions in the Old Books, Whereas the Nar- N ee 
Book of 21 * E. 3. ſeems to be the only Reſolution in favour of the other 8. P. C. 150. 
Side; to which it may be anſwered, Not only that three of the above- ge Pin 

cited Reſolutions to the contrary, are much later, but alſo that the Ap- 8, 19. 

pellee in this Caſe appears to have been taken with the Manner, which ' 2 loft. 178, 


probably might be a Circumſtance of conſiderable Weight in the Judg- . 
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* 


k Kely. 37. 
ment. 1g H. 4. 1. 


Sect. 13. As to the fixth Particular, viz. What is to be done to one * 5 
vho ſtands Mute to an Indictment of a Capital Felony, or a Petit Trea- pain, . 


b Pain, 1. 
ſon : It is enacted by the above-mentioned Statute of Meſtminſter, 1, 1 2. Forfeitore, 
ä | , oy 1 | „ 11. 
| That notorious Felons which openly be of evil Fame, and will not put themſelves . 
. —— | Fitz. Coro. | 
71. 4E. 4 11. pl. 18. Abridg. Fitz. Coro. 71. Bro. Appeal, 93. Pain, 14. 43 Afl. pl., 30. Abridged Bro. 
ain, 13. Appeal, 78. Coro. 123 or 124. Fitz. Coro. 225. 14 E. 4. 7. pl, 10. This Point is made a Quzre ; 
but in the very next Folio, pl. 17. Abridged Bro. Coro. 160 or 161 it is adjudged by all the Juſtices, That the Appelles 
in ſuch Caſe ſhould have his Penance. m 21 E. 3.18. pl. 26. Abridged Bro. Pain. 8, Appeal, 40. Coro. 43. 
But neither Fitz. Coro. 56. nor 3 H. 7. 2. pl. 5. nor 3 H. 7. 12. pl. 5, cited by Staundforde, ſeem to come up to this 


Point, but rather to be Authorities of the other Side. See Bro. Coro, 82. 2 Vide ſupra. Ch. 15. Se. 41, » Vide 
2 Inft. 177. 178. os | 


in Enquefls of Pelonies, that Men ſhall charge them with before the Juſtices at 
the King's Suit, ſhall have flrong and hard Impriſamment, as they which re- 
Fuſe to. fland to the Common Law of the Land. But this is not to be under- 

| flood of ſuch Priſoners as be taken on tight Suſprcton. | 
2 Inff, 1779. Sed?. 14. Sit a Edward Coke, in the Conſtruction of this Statute, faith, 
That no Perſon: ſhalk be put to this Puniſhment, unleſs the Matter be evi. 
dent, or probable, which it is the Duty of the Judge to look into; and 
> S.P.C. 159. Sir William Staundforde faith, That there ought to be evident or pro- 
Vie f pC. bable Matter to convince the Party of the Crime whereof he is arraigned, 
226. of otherwiſe that he be a notorious Felon, or openly of bad Fame; and 
2 H. H. P. C. therefore he adviſes the Judge, for the SatisfaQtion of this Statute, and 
32>  Diſchargeof his Duty, to examine the Evidence which proves the Priſoner 
Guilty of the Fact, before he proceed to the Judgment of Pain fort & 
ditre, Yet I cannot find any Book which takes Notice of any Examina- 
tion of this Kind, or of any Entry that the Defendant appeared to be a 
notorious Felon, before ſuch Judgment given againſt him, upon his ſtand- 
© Ra, Ent. ing Mute, whether upon an < Indictment or“ Appeal: But all the Books 
385-Pl- 2, 3-cited in the Margin ſeem to intimate, that the ſtanding Mute is of itſelf 


Ts a ſufficient Ground for ſuch Judgment. Yet all that can be inferred from 


a: 


pl. 13. thence ſeems to be this, That it is not neceſſary to make any thing of this 


K. „ Kind Part of the Record, it being a Matter left to the Difcretion and 


pl. 10. 
43 Aſſ, pl 30. 
21 E. 3. 18. | 3 | 
ar” 6 oo But conſidering that ſuch Appeals and Indictments are within the ſame 
3 H. 7.3 

J. K. 

15 be 7 
Letters B. C. 
2 Inſt. 177 55 
178, 79. r Method pre 
Aud the 
Books eited, 


2 Inſt. 178, 
170. 


H. p. C. 22). We ſhall beſt find from the Books of Entries, and other Law Books, all 
2H. H. P. C. of which generally agree, That the Priſoner ſhall be remanded to the 
; 19.399, Place from whence he came, and put® in fome low dark Room, i and 
C. 150. Letter | 5 15 „ 
E. Keilw. 70. a. 4 E. 4. 11. pl. 18. 14 E. 4. 8. pl. 17. Abridged Bro. Coro. 160, 2 Iuſt. 178. Ra, 
Ent. 385. pl. 17. 8 H. 4. 1. pl. 2. Þ This claufe is omitted in Keilw. 70. a. 4 E. 4. 11. pl. 18. but it is men- 
tioned in all the other Books above cited, but with this Difference, That 14 E. 4. 11. pl. 17. ſays only that he ſhall be 
put in a Chamber without adding that it ſhall be low or dark. In this all the Books above cited, ſeem to agteo. 
And 14 E. 4. 8. pl. 17. and 8. P. C. 150. Letter E. and 2 Inſt. 178. add, That he ſhall lie without any Litter or 
other Thing under him, and that one Arm ſhall be drawn to one Quarter of the Room with a Cord, and the other to 
another, and that his Feet ſhall be uſed in the ſame Manner. But theſe Clauſes are wholly omitted in all the other 
Books above cited, except H. P. C. which takes Notice of the latter of them only, And Ra. Ent. 385. pl. 2. adds, 
That an Hole ſhall be made for the Head, and Keil. 70, a. ſays, That the Head ſhall not touch the Earth ; but none of 
the other mention either of theſe Clauſes, h 
there 
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there laid on his Back, without any manner of Covering, except for the « In this all 
Privy Parts, and that as many Weights ſhall be laid upon him as he can te Books 1 
bear, and more, and that he ſhall have no Manner of Suſtenance but of the ae. | 


worſt Bread and © Water, and that he ſhall * not eat the ſame Day in Bet 14 E. 4. 

which he drinks, nor drink the ſame Day on which he eats; and that he : F "10 

ſhall ſo continue till he © die. But it is aid, That anciently the Judgment Lett. E. and, 

was not, That he ſhould ſo continue till he ſhould die, but till he ſhould 2 Ind. 178. 

anſwer, and that he might fave himſelf from the Penance by putting ber he 

himſelf on his Trial, which he cannot do at this Day after the Judgment hve three 
155 wh | lorſels o 


of Penance is once given. rn 
| 3 | 5 2 : rea 

Se. 17. It ſeems clear, *® That Women upon ſtanding Mute, are liable L Ke 

to ſuch Penance as well as Men. ' 3 ROD TION Oo 70. A. that he 

ſhall have * 


Se&.*18, Tt is ſaid ® to be the conſtant Practice of Newgate Seffions, ,,1v ry, 

4 R S | + 0 PPS * a e e, e .  Oniy Rye 
where a Priſoner refuſes to plead, to endeavour to compel him to do it by Bread; and 
tyiag his Thumbs together with Whipcord, and not to proceed to the Judg- - Ent. 385- 

ment and Penance, before all Methods of perſuading him to plead, are 2 H.. . pl 2. 
found ineffectual. | „ ³ ² u 
 $-8. 19. As to the fifth Point, vig. What he who obftinately ſtands „ 
Mute ſhall forfeit, and: to whom : There is no Doubt but that in Caſe wort Bread. 
of Hi h Treaſon he ſhall forfeit both Lands and Goods, in the ſame Man- 14 E. 4. 8. 
ner as if he had been attainted any other way, Alſo I take it for granted 8. > © 1 
that in the Caſe of Felony and Petit Treaſon, where a Perſon by ſtanding LeterE. * 
Mute ſhall not avoid being attainted for ſuch Crimes, he ſhall forfeit 2706: 178: ; 
his Lands and Goods in the fame Manner as on other Attainders. pl. 2. and 
But where ever a Perſon ſtanding Mute is adjudged to his Penance, and Kiely. 70. a. 
thereby prevents that Attainder which otherwiſe he might have inccurred, on a 
it ſeems agreed, That he forfeits his Chattels only, and not his Water next 
Lands. 1 e VA wee Priſon, fo 
| Se. 20. It is agreed in the Yhar-Bock of 8 1 F. 4. That the Goods dite, not 
ſo forfeited ought not to he delivered to any Perſon claiming them under à Ra. Ent. 385, 
Grant from the Crown, till he have ſhewed 'a good Title tg them in the pls Tust be 
King's Court, by ſome Grant ſufficient to paſs tem. at have ? 
Sect. 21, And it ſeems ® That ſuch Goods will not paſs by Grant of the worſt 

all Felons Goods, having no Words ſpecially extending to the Goods of W 

1 N F i 8 — (wy ei nens ng % £cnm y THAI X 1 nis 18 
thoſe who ſtand Mute, Fc. becauſe a Perſon adjudged to his Penance for omitted in 


ſtanding Mute, does not ſeem to ſuffer as a Felon, being neither attainted 8 
and in „ 


nor convicted of any Felony, but as a Perſon refuſing to ſtand to the, 1. pl. 2. 
Law of the Land. And it ſeems rather the ſtronger Opinion, * That they This is | 
paſs not by the Grant of all Goods of Felons and Fugitives of all Perſons _ — 
within ſuch a Diſtrict; ſo that if ſuch Perſons for any Treſpaſs or other 2 = 
Fault ought to loſe Life or Member; or ſhall fly and refuſe to land to Judg- cited, except 
ment, or do any other Treſpaſs for which they ought to loſe their Chattels. bk AT 8 
Sect. 22. As to the fixth Point, viz. Whether the Proſecutor of an 22) but 
Indictment or Appeal of Larceny be intitled to a Reſtitution of the Goods neither of 
ſtolen, upon the Defendant's ſtanding Mute: It ſeems agreed, That by 5 ym 
the Common Law, where a Perſon ſtands Mute to an Appeal of Larceny. whole Judg- 


if is proper to charge the fame Inqueſt which is to enquire whether the Pew it 


anding Mute be of Malice or not, to enquire alſo whether the Goodsr$$c. 1 50. 


mentioned in the Appeal are the Goods of the Appellant, and whether =_ 1 — oF; 
etter E. 


the Defendant were taken upon a freſh Suit ? made by ſuch Appellant, g 11. 


£ 2 Inſt. 177. 


2 H. H. P. C. 319, Þ Kely 27, 28. | See the Books cited to Sect. 9. k 14 E. 4. 7. pl. 10. H. P. C. 226, 227. 
2 H. H. P. C. 319. Co. Lit. 391. Fitz. Eſc. 10. Coro. 5 1. Af. 421. 8 P. C. 151. a. Bro. Forfeiture, 11, 64. 
Appeal, 24. 8 Hl. 4. 1. 2 b. a. b. 3 H. 7. 12. pl. 8. 18 H. 4 2. a. Bro. Appeal, 24. m Dy. 268. pl. 
18. 8. H. 4. 2. a. b. Bro. Forfeiture, 11. * Dy. 268. pl. 18. 9 H. 4. 2. a. b. Bro. Forfeit. 11. o Vide 
ſupra ch. 23. ſect. 53, Lett, F. 8 H. 4. 1. pl. 2. 3. Abridged Bro, Appeal, 24. S. P. C. 166. p Vide ch, 23. 


ſed. 50, 51, 52. 
I which 


* 
7 
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e an Award of Reſtitution 
2 for him, he ſhall har they are found. 
een ed ah ins en 10 ſack only, b GON Om” Boy Larceny 
K. 53. ſuch Go 1 Books, di 
»Sopra ch £ 41 it is ſaid in general in 1 upon the App 1 _ on 1 
N Y ra e ſhall be a Reſtitution of ; of any Inquiry ag ogg og = 245 p 
c Supra. C tner thin t is fo omi 
3.8, Mute, without aying wg for 1 That = therefore needleſs to be 
mg 5 or freſh- Suit: But I ta n, and done of Courſe, an 
Abrid. Bro taken as a Thing ** 15 h "RE ho 1 of an In- 
R. i 3 W it ſeems queſtionable, Whet d to a Reſtitution 4 the 
brid. Bro. Sect. 23 like Manner That by the Com- 
Aurel. 78. or dictment of e y Becauſe it ſeems _ pkg. ts A ee 
3 Defendant's ſtan . be no ſuch Reſtitution # 2. on. of an JudiSibent: bs 
Fic Coro. mon Law there _ it is certain, That the 753 ep f H. 8. 11. which 
Vie 40 af, but an Appeal; 8 by the expreſs wo ' iſe attainted, &c. And I 
dy rf not intitled to a be found guilty,” or otherw or any equitable 
. That the Felon other Statute, | 
Abrid. Fitz require, he i IS intitled to it y any 
en Fe do not know Os a h one who ſtands Mute 
24; fol: 55» Conſtruction _ : " : be ſeventh Point, viz. 2 : That unleſs it hap- 
(Se for 0 il have the Benefit of bis Clergy Nef any Ad ſn, he tl 
ane Fo 2 ther wiſe ſpecially . b Verdict or Confeſſion, he 
ern Coro. ſhall be allowed i P Mute. Alſo I take it 1 ſhall be ann. 
z Fitz, Coro. his ſtanding from thoſe who 
| - have it upon fit of Clergy ho ſtand 
Aſt. 45 . . Statute taking away NN wag #1 take it away . 55 Reed by 
„ „ict rad 15 ent or Appeal for ſuch * Chapter of Clergy, 
my P.C. 231, Mute « ON an ** > ſet forth more at "arge = fir whnch by Virtue of 
2 H. 9 P. 8. 384 V. & n ſhall be indifted of any ence, of his Clergy, if be had 
Moore 550. That if any Per ſo he is excluded from the Benefi he fland Mute be ſhall nt 
hk 738 an former Statute, dict or Confeſſion, if h Benefit of 
3 kl. 7. 12. 09 vided by Verdi excluded from the 
211 i thereof con But Appeals and Offences ithin the Purview of this 
Abrid: Bro. © be admitted to it. es, ſeem not to be wi b ea thr $6 the 
Clergy, ro. Clergy by ſubſequent Statut deration whereof I ſhall refer the 
+ an A for the fuller Conſidera 
a 7612. Chapter of Clergy, 3 i the Year. Backe cited to 
xk! I cannot find any ting in . 5 
Abrid. Fu. Cor. 58. ſeems 7 8er K. P.C. 332 to n. 2H. H. F. C. 365. 
this Nes o warrant this hea 128 7 


CHAP, 


| the Crime with which he is charged, which is the higheſt Conviction tha 


* 
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C HAP. XXXI. 
Of Confeſſion and Demurrer. 


A ND now I am to conſider what is to be done to a Priſoner upon his 
Confeſſion, n may be TR; | 


1. Expreſs, or, 
2. Implied, 


= 


Seck. 1. An expreſs Confeſſion is where a Perſon directly coctll , « Vides. p. O. 
t 142. Lett. C. 


can be, and may be received Þ after the Plea of Not guilty recorded, er = ** 


withſtanding the Repugnancy ; for the Entry is, That the Defendant Pele ons of Law 
or relicta verificatione, cognovit indictamentum. = . 
Sect. 2. Such a Confeſſion carries with it ſo ſtrong a Preſumption Quæte, if the 
of Guilt, that an Entry © on Record guod cognovit indictamentum, Sc. in an fa be the 
Indictment of Treſpaſs, eſtops the Defendant to plead Not guilty to an Actions. my 
Action brought afterwards againſt him for the ſame Matter. But it ſeems Affirmed Cro. 
queſtionable, Whether ſuch Entry of a Confeſſion of an Indictment of a 1 Rt 


Capital Crime, will in the like Manner eſtop a Defendant to plead Not 156. 


guilty to an Appeal, becauſe in Caſe of Life, the Court will be very tender 2 H. 6.60.a; 


in going upon Preſumptions. And where a Perſon upon his Arraignment * 


actually confefles © himſelf Guilty, or unadviſedly diſcloſes the Special 11 H. 6. 65, 
Manner of the Fact, ſuppoſing that it doth not amount to Felony, where 7 bg 

it doth, yet the Judges, upon probable Circumſtances, that ſuch Confeſ- ch + 
ſion may proceed from Fear, Menace, or Dureſs, or from Weakneſs or 75 per 


Ignorance, may refuſe to record ſuch Confeſſion, and ſuffer the Party to rg "PE 


plead Not guilty, Letter C. 
Se&#. 3. An implied Confeſſion is where a Defendant in a Caſe not? H. H. P. C. 
Capital, doth not directly own himſelf Guilty, but in a Manner admits 427 ag pl, 
it by yielding to the King's Mercy, and defiring to ſubmit to a ſmall Fine : 71 
in which Caſe, if the Court think fit to accept of ſuch Submiſſion, and A 
make an Entry that the Defendant poſuit ſe in gratiam Regis, without put- 10. 
ting him to a direct Confeſſion, or Plea, (which in ſuch Caſes ſeems to be 1 Af. . 40. 
left to Diſcretion) the Defendant ſhall * not be eſtopped to plead Not guilty a. EW OT: Fe ON 


to an Action for the ſame Fact, as he ſhall 5 be where the Entry is quod ftp 
ItZ, op- | 


cognovit indictamentum. * 
Sect. 4. I take it for granted, That no Confeſſion whatever ſhall, be- II H. 4. 65. 
fore final“ Judgment, deprive the Defendant of the Privilege of raking P pl. 5 
Exceptions in Arreſt of Judgment to Faults apparent in the Record; * for ch 3 
the Judges muſt ex offico take Notice of all ſuch Faults, and any one, as — 40. 


amicus Curie, may inform them of them. 11815 77 
bl 


| 78, 
Far. 100, i Finch of Law 226, 2 Dany, Abr. 252. 2 Lev. 223. 


OI £0. Sef. 5. 


ch. 23. ſect. a Replication 
8 adjudged againſt him, and the Indictment or Appeal be good, 


with a Ceſlet tri 
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2 Bro. Pe- See. 5. It ſeems to be taken for granted, both by 4 Brook and b Staun. 
gen pom ſerde, © Coke and * Hale, ſpeaking, as I ſuppoſe, of a general Demurter, That 
bs. P. C.150.it amounts ſo far to a Confeſſion of the Indictment as laid, that if the In- 


Low © dictment be good, Judgment and Execution (hall go againſt the Priſoner, [98] 
2 Cc“ But it is obſervable, That no adjudged Caſe is cited for the Maintenance 


*H. F.C. 
243. : of this Opinion, nor any Authority from the old Books except the Year. 
H. H. F. C. ok of 14 Ed. 4. 7. a. pl. 10. in which it is reported to have been ſaid by 
315. Choke, That if a Defendant demur to a Plea, he ſhall be hanged, quod fur 
conceſſum. But to this it may be ſaid, That it was only ſpoken inciden- 
tally, and not a Point adjudged ; and beſides that it is ſo ſhort and obſcure 
that it is ſcarce intelligible, which appears by BrooZ's abridging it in different 
e Bro. De- Senſes ; for in one Place © he ſeems to underſtand it of a Demurrer by a 
murrer, 17. Defendant to a Plea in Bar, which ſeems impoſſible ; and in another f Place 
- _ he ſeems to underſtand it in a different Senſe. And therefore perhaps the 

ptory, 80. ; . . 

Meaning of it may be only this, That after a Detendant hath pleaded 
ſuch a Bar, as confeſſes the Fact, and concludes him to plead the General 


Iſſue afterwards, as ſome Pleas are ſaid 5 to do; if he afterwards demur to 
to ſuch Plea, he ſhall be condemned if the Demurrer be 


£ Vide ſupra 
Sef. 6. But howſoever the Law may ſtand in Relation to ab Gene: 
b See the pre- ral Demurrer concluding in Bar of an Appeal, or Indictment, as in Com- 


cedent Set. mon Demurrers in Civil Actions, or a Demurrer to a Plea in Bar, i which 
; vide Bro. admits the Fact, or to a k Replication to ſuch a Plea : It hath been ad- 


Peremptory, - | 
—_— d, That if an Appellee demur in Law to an Appeal by Reaſon of the 


86. judg 
Fitz. Coro. 1 Inſufficiency of the Declaration, or generally demur to the Declaration, 


k Vide Bro, With a ® Concluſion & petit judicium de narratione illa & quod narratio illa 
Perempt, 86. caſſetur ; or having prayed e Oyer of the Writ and Proceſs, demand Judg- 
Dyer 38. pl. ment of the Appeal, quia dicit quod breve de appello prædict. & proceſſ. inde 


m 
egg? wh 1 minus ſufficient” in lege exiſtunt ad ipſum M. C. as dum breve de Appelle 


296. Pl. 13. reſpondere compellend”; & hoc. parat. eſt verificare prout Cur', &c, unde petit ſu- 


m As it was 


done in the Micium de brevi de Appello prædict. & petit inde allocationem, & quod breve 
Caſe of Smith lud de Appello caſſetur; ſuch Demurrer ſhall not conclude him from plead- 


and Bowen, ing over to the Felony, either at the ſame Time * with the Demurrer, or v 


Mich. A . * io 
Vid. Salk. 59. after it ſhall be adjudged againſt him. LY 1 
Pl: 2. dect. 7. But it ſeems, That in Criminal Caſes not Capital, if the De- 


: Avi was fendant demur to an Indictment, &c. whether in Abatement or otherwile, 
Caſe of Wid- the Court will not give Judgment againſt him to anſwer over, but final 
drington and Judgment ; for it ſeems, That in ſuch Caſes there can be no Demurrer 


Charlton, : | . | 3 
3 properly in Abatement, except * it be to a Plea in Abatement, or to a“ 
e Smith and Replication to ſuch a Plea. Z 5 
_— S-#. 8. A Demurrer to an Appeal hath been * received after Iſſue 
which Caſe joined: But it hath been adjudged, * That a Demurrer to an Indictment 
the Demurrer ought not to be received after Verdict. | 
was continued En 

he Record | qo tne 
with a Ceflet atio exitus, &c. and after the Demurrer was determined againſt the Defendant, a Venire was awarded. 
v Dyer 38. pl. 51. Salk. 59, 60. Cro. E. 196. pl. 13. 4 Vide Salk. 220. * Salk. 218. Ra. Ent. 160. 
pt. 1, 2, 3. 611. - Co. E. 196, pl, 13. - Y 1 Sid, 208. wherein the Precedent in Co. Ent, 363. b. to the con- 
trary is denied to be Law. 


CHAP. 


Of Sanctuary. 335 


CH A P. XXXII. 


Of Sanctuary: 


EFORE I conſider in the third Place, how a Priſoner is to be de- 
meſned upon his pleading ; I ſhall examine the Nature of the ſeveral 
Kinds of Pleas in Criminal Caſes, which are either, 


1. Dilatory, or, 
2. In Chief, 


Dilatory Pleas are either, 


1. Declinatory, or, 
2. In Abatement, 


Declinatory Pleas are either, 


1. Of the Privilege of Sanctuary, or, 
2. Of the Benefit of Clergy. 


Sect. 1. As to the Plea of the Privilege of Sanctuary, the“ ear ning re- 
lating to it being made in a great Meaſure uſeleſs by the Statute of 21 Fac. 
1. 28. Par, 7. by which it is enacted, That no Sanctuary or Privilege of 
Sanfuary ſhall after that Time be admitted or allowed in any Caſe : I ſhall 
but briefly conſider it under the following Heads, | 


1. What was the Nature of the Privilege of Sanctuary. 
2. What Authority was neceſſary for the creating it. 


3. To what Matters it extended. | 
4. At what Time, and in what Manner it was to be pleaded, 


Sect. 2. As to the firſt Point, viz. What was the Nature of the Pri- 
vilege of Sanctuary: It ſeems to be agreed, That ſo far as a Place was , pjach of 


allowed to have it, it gave all thoſe that fled to it for Safeguard, and con- Law 374. 


1 ithin 1 j i 8 & 
tinued within its Precincts, a Freedom from being apprehended, or com- 7: e. 1 * 


pelled to anſwer in any Court of Juſtice, and a Right to be remanded if 2 H. H. P. c. 


taken out againſt their Will. 323, 324. 
8 | b What thoſe 
| PrecinQs | 
were, Keilw. 189. a. b. 191. 9 H. 7. 20. pl. 15. 8. P. C. 113. a. Bro. Sanctuary, 10. e Keilw, 188, 189, 
190, 191. 8 H. 6. 4. b. Abridged Fitz. Coro, 5. 1 H. 7.23. b. Abridged Fitz. Coro. 49. 9 E. 4. 28. b. 


Abridged Fitz, Coro. 32. Keilw. 107, 188. 


Sect. 3. 


336 / Sanctuary Book II. 


Sect. 3. As to the ſecond Point, viz. What Authority was neceſſary 
« 32H. 8. ch. for the creating it : It ſeems, that it belonged of Common * Right to 
12. | , 
Finch of Law every Church and Churchyard, for the Space of forty Days, but could 
45 not be claimed for a longer Time, either by Force of any Bull from the 
3 pl. b Pope, nor even by © Preſcription, ( * eſpecially in the Caſe of High 
Abridg. Fitz. Treaſon) but only by a Grant from the King, made, cr at leaſt con- 
Coro. 54. firmed for allowed s in Eyre, ſince the Time of Memory. But it is ſaid 
21 5. 3: 17- That it did not gain ® the Name of a Sanctuary till it had the Pope's Bull, 


pl. 21. : 1 | . 
Abridg. Bro. tho” it had the * full Privilege of one, as to all Exemption from Tempo- 


_ 7+ 3: 21 Courts, by the King's Grant only. 


Supra Ch. 9. : 8 ; | INES | 
ſed. 44. F Sect. 4. As to the third Point, viz. To what Matters it extended: It 


Keilw. 189.2. ſeems agreed, That it never was auy farther a Protection againſt any Ac- 
Bro. Sanctu. LY | fend f : * 
11,14, 16. tion merely Civil, than to ſave the De endant from Execution of his 
Raſt. Ent. Body, Alſo it ſeems to be generally agreed, That if it were granted by 
5b 1, 2- general Words, it extended not to! High Treaſon. But it ſeems agreed, 


b Keilw. 189, „ 5 A 5 
190, 191. n That in ſuch Caſe it extended to all Felonies except Sacrilege, and to all 


S. F. C. 110. jpf:rior Crimes except ſuch as were committed by a Sanctuary Man ® within 


1 the Sanctuary, or even ? out of it, ſab ſþe redeundi. 
Bro. Sanctu. Secr. 5, As to the fourth Point, viz. At what Time, and in what Man- 


eta 4-3... Net it was to be pleaded : It ſeems agreed, That the Defendant loſt the 
Regis Fcaleſ Benefit of it, unleſs he pleaded it before any 1 other Plea, and properly 
26. made out his Caſe ; but for this Matter I ſhall wholly refer the Reader to 
Kela 14. the Old” Books, a 

&c. Seck. 6. For the Learning of Abjuration, * depending much upon that 


But Quere if of Sanctuaries, and ſeeming to be of very little Uſe at this Day, I ſhall re- 


AAP” £4 bo Staundford's Pleas of the Crown, Book 2. Chap. 40. and to what hath 


tion were 


confirmed by been ſaid already concerning that Matter in the Chapter concerning Coroners, 


King, or al- Set. 44. 


lowed in 
Eyre ſince | ; | | 
Time of Memory. Keilwey, 188, 189, 190, 191. 418. P. C. 112. a. 1 H. 7. 23, 25, 26. Abridged Fitz. 
Coro. 49. Preſcription, 20. Vide Ra. Ent. 584. pl. 3, 4, 5. 8. P. C. 108. Letter B. 110, 111. 1 H. 7. 25. 
b. 26. Bro. Sanctuary, 7. Keilw. 189, 190, 191. * Keilw. 189, 190. 1 H. 7. 23. 2 Rol. Abr. 268, 269. 
5 Keilw. 189, 190. 2 Rol. Abr. 268, 269. 1H. 7. 23. Bro, Sanctuaty, 7. 15. this is made a Quære. S. P. C. 
112. h Finch of Law 375. i Finch of Law 374, 375. * Bro. Sanctuary, 3, 11. 7 H., 6. 8. pl. 34. 
Abridged Fitz Juriſdiction, 2. Dyer 295. pl. 11, 12. 121 E. 3. 17. pl. 21. Denied 29 Aſſ. pl. 24. Abridged 
Fitz, Grant, 77, Bro. Sanctuary, 6. 1 H. 7. 23, 25, 26. Abridged Fitz. Coro. 49. Preſcription, 20. Cont, 
Keilw. 190, 191, Quzre Finch 374. m See the Books cited to the other Parts of this Section. Quzre if in ſuch 
Caſe it extended to Petit Treaſon; Bro. Sanctuary, 2. » 3 Inſt. 115. Fitz. 420. o Agreed by all the Canoniſts. 
Keilw. 191. b. P Denied by many of the Canoniſts, Keilw. 191. b. 428. P. C. 113. Letter B. Fitz. Coro. 
438. Bro. Sanctuary, 5. 21 E. 3. 17. pl. 21, Abridged Bro. Sanctuary, 2. Fitz. Coro. 447. 9 E. 4. 28. b. 
Abridged Fitz. Coro. 32. * Keilw. go, 107, 108, 189. 8. P. C. 113 a, 1 Hl. 7. 23, 24, 25, 26. 9 H. 7.20. 
pl. 15. Ra. Ent. 584. pl. 3, 4, 5. 683. pl. 3. z Inſt, 115. Fitz, Aiel, 5. | | 


A CHAP. 


It 


be 


CHAP. XXXIIL 


Of Clergy. 


o R the better Underſtanding the Natare of the Benefit of Cler- 


gy, (or rather of the a Statute at this Day) I ſhall endeavour to * See the lt. 
ſhew, 


Part of this 


Chajier 


I. By what Kind of Perſons it is demandable, 
2. For what Crimes. 


At what Times. 
> Whether it ſhall be allowed where it is not demanded. 


5. Who is to judge whether the Perſon who demands it have a Right 
to 1t or not. 
6. How far the Ordinary was puniſhable at Law for demanding 
or refufing a Clerk againſt Law, 
In what Manner at the Common Law a Clerk was to be delivered 
to the Ordinary, and what is to be done to him afterwards, 


8. What is to be done to him at this Day, and how far it ſhall be to 
his Benefit. | © 


S:&, 1. As to PIR ficſt Polar 8 By wha Kind of Perſons the * 


nefit of Clergy, (or rather of the Statute at this Day) is demandable: 


may not be improper to look a little back into the Original of 


See 2 


puniſhed with the Loſs of Life, or Member, by any ſecular Judge, for P. C. 


any Crime whatſoever. But there ſeems to be ſo little e Colour for any: $24, be 
Pretence of this Kind from Scripture, that I almoſt wonder how it was ac. 


poſſible that any Perſons could be ſo far prejudiced, as ſeriouſſy to be per- 
ſuaded that it is deducible from thence. 


it, whereby we ſhalt find, That anciently the Clergy b ſtrongly infiſted, * Kela. itt, 
that by. the Law of God their Perſons were ſo facred, that they could not, 182, n 


without a Violation of that Law, be convened before, and much leſs Sos 


185. 
BH. 


323. 


W 181, 


Sect. 2. But it ſeems agreed, d That all Perſons in Holy Orders 4 See Lywdy, 


having this Privilege by the Canon Law; but this Law being no farther in Hot 


2. in 


the Chapter 


Force here than as it hath been received, and is conſiſtent with the De foro Com- 


Common or Statute Law ; it will be proper to ſhew how far it hath petente, Kely. 


99, 100, 101. 
99, » 


kKetly. 180, 

&. 8. P. C. 123, 124. Finch.ol 195 „463. Kew. 198, be, Kely, go. Ac. Co. de . 

cleſ. 13, &c. th, Bp . ol | 462, 123 F 99 _ jure — 
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been received, and is conſiſtent with thoſe Laws : which I ſhall at pre. 

ſent conſider under this Head, ſo far as it relates to the Perſons intitled 

to this Privilege; and ſhall farther conſider it as to other Matters, in the 

following Part of this Chapter. | | 1 | 

„ Ses. 3. It ſeems agreed; That before the Statute of Articuli cleri, Ch, 
_ f 5. made in the ninth Year of Ed. 2. it was generally denied to thoſe 
11 Co. 29. b. who had abjured, or who had any other way confeſſed themſelves guil- 
155 - 124+ ty: But by a favourable Interpretation of that Statute, which expreſly 
Vide Keilw, Extends only to thoſe who fly to the Church for Safeguard, it hath been 
186. b. allowed Þ to all thoſe who have confeſſed themſelves guilty upon theic 


TICS: Arraignment or otherwiſe, in the ſame Manner as if they had not con- 


ch. 10. feſſed. 5 

b Bro. Clergy, Se, 4, Alſo it ſeems, That notwithſtanding the Clergy © contended 
4 py 28, That the Word Clericus (which is the Word generally uſed by the 
pl. 40. Canon Law as well as ours, to expreſs thoſe who are intitled to 
5 3. Pl 5: thisPrivilege) did include thoſe of: the [Inferior Orders, as well as Bi- 
4 11 b. Jeb. ſhops, Prieſts and Deacpth :. yet: it ſeems, 2 That the Temporal Judges 


Fita Cor. ſometimes denied it to thoſe in inferior Orders, as well as to mere * Lay- 


Lily. 95 men, before the Statute of 25 E. 3. ch. 4. which reciting, That the Pre- 
10. Mates bad grievouſly complained, That ſecular Clerks, as well Chaplains as other 
"LH B. Monks, and other People of Religion, had been drawn and hanged by . Award 
Chapter De 9f the ſecular Fuſtices, in Prejudice of the Franchiſe. of Holy Church, &. doth 
foro compe- enact, That all Manner of Cltrks,” as well Secular as Religious, &c. hall 
tence. —=freely enjoy the Privilege of Holy Church, & c.. 

e Set. 5. It ſeems that by a favourable Interpretation of this Statute, which 
Marlb, cb. univerſalhy prevailed ſoon after it was made, not only thoſe actually 
3 ch. admitted into ſome inferior Order of the Clergy,” * but alſo thoſe who 
2. and Arti- were neven qualified to be admitted into Orders, (which was tried by 
culi cleri, ch. putting them to read; a Verſe) have been taken to have a Right to 
oa fy this Privilege, as much as Perſons in Holy Orders, whether they were 
cited, 2 Inſt. Perſons lawfully born, or ® Baſtards, Aliens or Denizens, in the Commu- 
633,034: Kc. nion of the Church or? Excommunicate, within the common Benefit of the 


 fReilw. 181. 


Kely. 99,100. Law, or? Outlaws, Sg. ſo that they were not "Hereticks conviet, nor Jcw., 
sLely.99.100. Mahometans, - nor Pagans ; -nor:under -*-perpetual Diſability of going- ind 
- , wg hots Orders, admitting of no Diſpenſation, a8 blind and maimed. Perfons! for- 
Buj theß merly were, and Women till are ; noriliable to the Objection of Bigamy, 
lometimes. pix. (pf Having. married two different Women ſiiccefſively; or a Widow) 
er lg which, by a Fate gf.the.Cednc.of Lyons, Frecerved in this King- 
mep, being a- dom, was a Bar to the Demand of the Privilege of the Clergy; and by 
— 4 — Force of 18 E. 3. 2. was triable by the Certificate a of the Biſhop. '/ 
117. Sack. 6, But it is expreſly xnaRed by 1 E. G. 12. Par. 16. Mat any Per- 


* —— 


i vet it was | ſor who the Law of this Realm ought to have the Benefit of bis Clergy ſhall be 


next Year 
Statute, quod literatura non facit clericum niſi habeat ſacram'tonſuram, 26 AM, pl. 19. Abridged Fitz, Coro. 191. 8. 
P. C. 124. Lett. B. 2 H. H. P. C. 372, 3733 * Kely. 100, 101, 102, Bro. Clergy, 7, zo. ! Kely. 100, 101. 


holden the admitted to it, altho' be have been divers Times married to any fingle\ Woman, 
8 ee 71 „„ bt C N . 


1 5 5 


Finch 462, 463. 8. P. C. 133. Letters A. B, C, D. 34 H. 6. 40. pl. 16. Fitz. Coro 44. See the Caſes cited to 
the fourth general Point of this Chapter. * 9 E. 4. 28. pl. a 


| b | 8 Abridged Bro. Clergy, 7. Bro. Clergy, 22. 

2 H. H. P. C. 373. o Bro. Clergy, 20. ? Bro. Clergy, 20: H. P. C. 229, 11 Co. 29 b. 4 See 3 & 4. W. & M. 
2 11 Co. 29, b. 8. P. C 133. Lett. B. Bro. Clergy, 20. 11 Co, 29. b Bro, Clergy, 20, 11. Co. 29. b. 
P. C. 229. 2 Hf. H. P. C. 373. 11. Coi zac hb. 11 Co. 200 b. H. P. C. 229. Cont. Bro, Clergy. 21. 


* Finch 463. 11 Co, 29. b. See the Preambles of 21 Ja. 1. ch. 6. and of 3 & 4 W. & M. 9. Par. 7. Vet it is admitted 
Fitz. Coro, 461. That a Woman might claim the Benefit of Clergy. 7 S. P. C. 134, 135. Ra. Ent. 105. a. b. 


2H. H. P. C. 372, * See the Statute of Bigamy, 4 E. 1. ch. 5, 5 Co. dejure Regis Eccleſiaſtico, 13. S. P. C. 125. 
Lett. F. as Ra. Ent. 160. a. b. S. P. C. 134. Lett. C. 135. a. 11 H, 4. 11. pl. 24. Abridgeo Fitz, Coro. 85. 


40 E. 3. 42. pl. 23. Abridged Fita. Attorney, 39. 


2 a 
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or fingle Women, or to any Widow or Widows, or to two Wives or more. But 

jt bore ſome * Queſtion whether this Statute were not impliedly repealed * Vide S. P. C. 
by 1 & 2 Ph. & Ma. 8. while it ſtood in Force, Which repealed all Clauſes, * | 
&c. againſt the See of Rome. ns $6 
Sec. 7. As to Women it is enacted by 21 Jac. 1. 6. That on a Convic- Dyer 201, pl, 
tion of Grand Larceny under the Value of 10s. being no Burglary, nor Rob- 55 

y in or near the Highwa ; ' / "Pk 
bery in 0 goway, nor a felomous private taking from the Perſon, 20. | 
&c. but only ſuch an Offence for which a Man might have his Clergy, they H.. C 229. 
ſhall be burnt in the Hand, and impriſoned, &c. : 75 H. F. C. 

Sect. 8. But it is enacted by 3 & 4 W. & M. g. Par. 7. That where a 28 
Man being convicted of any Felony may demand the Benefit of bis Clergy ; if a 
Woman be convicted for the ſame or the like Offence, upon her Prayer to have 
the Benefit of this Statute, Judgment of Death ſhall not be given againſt her up- 
on ſuch Conviction, or Execution awarded upon any Outlawry for ſuch Offence, 
but ſhe ſhall ſuffer the ſame Puniſhment as a Man ſhould ſuffer, that has the Be- 
nefit of his Clergy allowed him in the like Caſe; that is to ſay, ſhall be burnt 
in the Hand by the Gaoler in open Court, and further be kept in Priſon for 
\ fuch a Time as the Juſtices in their Diſcretion ſhall think fit, ſo as the ſame 

do not exceed one Year's Impriſonment. 

Seat. 9. It ſeems, * That one who had been guilty of Sacrilege, of of hy P. C. zt. 
breaking the Priſon of the Ordinary, had no Right to the Benefit of Clergy, = A. 
but at the © Diſcretion of the Ordinary. 123, Lett, D. 

Sect. 10. It ſeems clear, That before the Statute of 4 H. 7. 13. He t. 00 - 
who had been admitted to the Benefit of Clergy, might have it a ſecond Fitz. Coro. © 
Time as well as the firſt, unleſs he had broken the Priſon of the Ordi- 112, 117, 120. 
nary, to which he was committed when Clergy was firſt allowed him; Jud. 54. 
in which Caſe it ſeems, * That he could not ſave himſelf from a ſecond 12 — 
Proſecution, tho' for the very ſame Felony for which he was before con- 3 Bro. 
victed, unleſs he could ſhew a Purg tion. in Al. 5 * 

Sect. 11. But it is enacted by 4 H. 7. 13. That every Perſon, not being 17 E. 3. 13. 
within Orders, who hath once been admitted to the Benefit of his Clergy, eftſoons®; #7 = 
arraigned of any ſuch Offence, be not admitted to have the Benefit or Pri- "<p, fg 
vilege of the Clergy, &c. And it is provided, that if any Perſon at the ſecond 9 E. 4. 28. 
Time of aſking his Clergy, becauſe he 1s within Orders, hath not there ready his e g. Bro. 
Letters of his Orders, or a Certificate of his Ordinary, witneſſing the ſame : Clergy, 7. 
That then the Juſtices afore whom he ts ſo arraigned, ſhall give him a Day by *7 * 42+ 
their Diſcretion to bring in his ſaid Letters or Certificate ; and if be fail, and "pag aol 
bring not at ſuch a Day his ſaid Letters or Certificate, then the Perſon to boſe 205. 
the Benefit of his Clergy as he ſhall do that is without Orders. ma. 


13. 

| 11 Co. 29, b. 
e Yet it ſeems to be holden, 26 Aſſ. pl. 19. and 27. Abridged Bro. Clergy, 11, 12. Fitz. Coro. 191, 193. That 
one who had been guilty of Sacrilege might demand it as well as any other. 2 H. H. P. C. 333, 366. And it ſeems 
to be holden, Fitz. Co. 232, 250, 257, 419, 2 H. H. P. C. 372. That one who had broken the Priſon of the Or- 
dinary had no manner of Right to it. Vide 12 Aſſ. 39. Abridged Bro. Clergy, 10. Thts Point is made Quære, ꝙ E. 
4. 28. pl. 40. Abridged Bro. Clergy 7, H. P. C. 230. 8. P. C. 31. Lett. F. 32. Letter A. 107, Letter B. 124. 
Letter C. 13 5. Letters B. D. See the Preamble of 4 H. 7. 13. But 17 Aſſ. pl. 4. 17 E. 3. 13. pl. 17. Abridged 
Fitz. Coro. 112, It ſeems to have been doubted where the Clerk was attainted before he firſt had the Benefit of Clergy, 
* Fitz, Coro, 232. and to the Books cited to Letter C. and to the former Section. 
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Sef. 12. But it is enacted by 28 H. 8. Par. 7. That Perſons within Holy 
Orders, ſhall be under the ſame Pains and Dangers for the Offences referred to 
by that Statute, and be uſed and ordered to all Intents and Purpoſes, as other 
Perſons, not being withing Holy Orders. And it is farther enacled by 32 H. 8. z. 
Par. 8. That Perſons within Holy Orders who ſhall be admitted to their Clergy, 
ſhall be burnt in the Hand in like Manner as lay Clerks, and ſtall ſuffer and in- 
cur all ſuch Pains, Dangers, and Forfeitures, and be ordered and uſed for their 
Offences of Felony, to 55 Intents, r N and Conſiructiont, as lay Perſons 
admitted to their Clergy be, or ought to be, Re. 

SeF. 13. But it is enacted by 1 E. 6. 12. par. 10. That in all Caſes of 
Felony, other than thoſe in that Act mentioned, every Perſon who ſhall 
be found Guilty, or confeſs, or ſtand Mute, or not anſwer directiy, 
ſhall have the Benefit of his Clergy, in like Manner and Form as before 
the firſt Year of King Henry VIII. And therefore it ſeems plaio, That 

where lay Perſons are not excluded from the Benefit of Clergy the 
firſt Time ; Perſons in Holy Orders may have it as often as they want it, 
in the ſame Manner as they might upon the Foot of the ſaid Statute of 


*H.P.C. 4 H. 7, 13. * except they ſhall be outlawed, or challenge above the 
238, . 4 Number of twenty, Foo] in which Caſe they are not within. the Purview of 
Lett. B. 1 E. 6. which extends only to thoſe who ſhall be found Guilty, or con- 
Abe. 156 feſs, or ſtand Mute, &c. But * where the Crime itſelf is charged againſt a 
Lett. D. 136. Perſon in Holy Orders, is by any Statute generally excluded from Clergy, 
H.P | 


2 Hl. . r. c. Layman. | | 5 

174. Seck. 14. It is recited by 34 & 35 H. 8. 14. That divers Perſons bad 

| been intlifted and attainted, and ſome of them Clerks convidt, and ſome of them 
Clerks attainted, &c. before Juſtices of Peace, Gaol-Delivery, &c. within di- 
vers Cities, Counties and Franchiſes, &c. the Records of which Attainders and 
Convictions often, by Negligence of the Clerks, &c., having the Rule and Keep- 
ing thereof, had been embezled, and not ready to be objected againſt ſuch Per ſous, 
being newly arraigned before other Juſtices, &c. And for that it hath nat been 
uon certainly whether to reſort for the ſame Records, becauſe they were nut 
certified into any Place certain, ſuch Qfenders bad often bad the Benefit of the 
Clergy where they ought not, &c. And thereupon it is enacted, That the Clerk 
of the Crown, Clerks of the Peace, and Clerks of Affiſe, where any ſuch. Attain- 
der, or Convit#ion ſhall be ſo bad, ſhall certify a Tranſcript, briefly. containing 
the Mee of every ſuch Iudictment, &c. and Clerk attainted, &c. that is to ſay, 

the Name, Surname, and Aadition of every fuch Perſon, &c. and the Certainty 
of the Offence, &c. and the Day and Place of bis Attainder or Convidtion, &c. 
and the Day and Place of his Offence, &c. before the King in his Bench at 
Weſtminſter, there to remain of Record for ever, within forty Days after ſuch 
Attainder, &c. if the Term be then, and if nov, then within twenty Days aj- 
ter the next Term, &c. on Pain of 40 8. &c. Aud that. the Clerk of the 
2 in the King's Bench, ſhall recoi ut the fame withous Fee, under the 

Fadi. . | 

Sec. 15. Provided, That if there be more Perſons contained in any ſuch 
Inndidment, other than ſuch Perſon ſo attainted or convicted, that then ſuch 
e Note, That Clerk ſhall certify ſuch Tranſcript only © concerning the Perſon or Perſons jo at- 
this is omit= fainted or convicted, which ſhall be as effetFual againſt ſuch Perſon and Perſons 
9 * againſt whom it ſhall be objefted, alledged or pleaded, as if the very Record 
VvVere preſent. | : 
Seck. 10. 


Chap. 33- C. 34¹ 


_ Sea. 16. And it is farther enacted, That the ſaid Clerk of the Crown in 
the: King's Bench, ſhall at all ſuch Times as the Juſtices of the Gaol-Delivery, 
er Fuſtices of. the Peace, in every County within this Realm of England, 
do write unto him far the Names of ſuch Perſons, which be ſo attainted or con- 
viet, and certified in the ſaid Bench, ſhall incontinently certify the ſaid Names 
and Surnames of the ſaid Perſons, with the Cauſes why and wherefore they were 
convicted or attainted, unto the Fuſtices of Gaol-Delivery, or Tuſtices of the 
Peace, &c. on Pain of 40s. 

Se#. 17. But it is provided, That this AF ſhall not extend to the Clerks 
of the Crown, &c. in Wales or Cheſter, or Counties Palatine of Lancaſter 
and Durham, to make any Tranſcript of any ſuch Attainder or Conviction, 
before the King's Juſtices of bis Counties in Wales, &c. 


0 £ F * 


Sect. 18. It ſeems, That the Juſtices may, by force of this Act, write , Dy. 253: 
in their own Names to the Clerk of the Crown. in the King's Bench, for a pl. 103. 
Certificate of the Tranſcript of an Attainder or Conviction, and need not 
do it by Writ in the King's Name under their 73%, &c. which is required 
by the Conſtruction of 2 & 3 E. 6. 24. where the Juſtices of one County v vide ſupra 
write to thoſe of another for the Certificate of the Attainder, or Acquittal ch. 29. ſect. 
of the Principal, in order to proceed againſt the Acceſſary. And the Rea- 5? 
ſon of the Difference is, becauſe in this laſt. Caſe Juſtices write to Juſtices, 
but in the former to an Officer only, | „ 

Sect. 19. It is farther provided by 3 & 4 V. & M. 9. Par. 7. as fol- 
loweth, Fora/much as ſuch Men and Women who have once had their Clergy, 

&0. may happen to be indicted for an Offence committed afterwards in ſome 
other County ; Be it therefore enacted, That the Clerk of the Crown, Clerk of 
the Peace, Clerk of the Aſiſes where ſuch Man or Woman ſhall be convicted, 
ſhall at the Requeſt of the Proſecutor, or any other in his Majeſty's Behalf, 
certify a Tranſcript briefly, and in few Words, containing the Effect and Tonor 
of every Indictment and Conviction of ſuch Man or Woman, of his or ber ha- 
ving the Benefit of the Clergy, &c. and Addition of every ſuch Perſon or Per- 
ſons, and the Certainty of the Felony and Conviction, to the Judges and Fu- 
flices in ſuch other County where ſuch Man or Woman ſhall be indicted, which 
Certificate being produced in Court, ſhall be ſufficient Proof that ſuch Man or 
Waeman have before had the Benefit of Clergy, &c. 


As to the ſecond Point, viz. For what Crimes the Benefit of Clergy, or 
rather of the Statute may be demanded ; I ſhall premiſe, 


Se. 20, Firſt, That it ſeems to be generally agreed, That by the Com- 
mon Law, it is demandable as well upon an © Appeal as Indictment, fore 11 co. 293 
any Crime whatſoever, which ſubjects the Offender to the d Loſs of Life b. 


or Member, except High Treaſon, (whether againſt the King's Perſon or! SES E. 


f not,) and Sacrilege; for the firſt of which the Common Law ſeems to give Bro. Clergy, 


the Offender no manner of Right to the Benefit of his Clergy, and for the L- a0 - 


latter to have it left it to the Diſcretion of the Ordinary, as hath been more Lax be: 
fully ſhewn, Sect. 9. 463. 
| | e S. P. C. 124. 
| Letter F 
Fitz, Coro, 


283. 19 H. 6. 47. pl. 103. Abridged Fitz. Coro. 8. Bro. Clergy, 6 Vide 2 Inſt 634. #6 it appears from 
the Books cited to Letter E. Vet in H. P. C. 330. and 11 Co. 29. b. and Bro. Clergy, 25, 31. it ſeems to be hol- 
den, That by the Common Law Clergy was excluded from ſuch High Treaſon only as was againſt the Perſon of the 

{F King. But Quzre upon what Ground this is holden. | 100] And ſee 25 E. 3, De Clero, ch. 5. 


Vor. Il. 49 dect. 21, 
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« VideS.P.C. . Seff, 21. Secondly, That it ſeems to be doubtful, * whether it were de- 
124. Lett. E. mandable at the Common Law for Petit Treaſon ; but this was ſettled by 
3 5 E. z. de Clero, Ch. 4. which expreſly allows it for any Treaſons or 
Low 463. 0 Felonies, touching other Perſons tlan the King himſelf, or his Royal Ma- 
11 Co. 29. b. %. f | | | 1 

+ 6. os. * 22. Thirdly, That after this a Conſtruction > prevailed, That Clergy 
S. P. C. 124. might be denied to Felons charged as infidtatores viarum, & depopulatores 
_— A. C. agrorum; but this is remedied by 4 H. 4. 2. Rs ; | 
328, 333. From theſe Premiſſes it ſeems to be generally agreed, That the following 


H. P. C. Concluſions neceſſarily follow. 
230, 231. Seck. 23, Firſt, So far as a Perſon, who in Reſpect of his Orders or 


4 S. P. C. 124, is qualified to be admitted to the Benefit of Clergy, 


125, Ke. Learning, or otherwiſe, b 
_— i Ten | in Reſpect of his Crime, not amounting to High Treaſon or 
<2 H. H.. C. Sacrilege; ſuch Denial muſt be grounded on ſome Act of © Parliament, made 


332, fince 25 E. 3. CE 
Hane . Secondly, Where-ever an Offence is made Felony by Statute, 


.P.C. 230. 4 8 1 
211 H PC. it f ſhall have the Benefit of Clergy, unleſs it be expreſly excluded from 


330, 334 it. 1 
2 H. p. C. 231. Seck. 2 5. Thirdly, Where-ever a Perſon is denied the Benefit of Clergy, 
2 H. H. P. C. in Reſpect of a Statute, excluding it from the Crime charged againſt 
336, 34. him, the 5 Indictment or Appeal, and the * Evidence thereon, muſt ex- 


_ 1 . preſly bring his Caſe within the Words of ſuch Statute : And therefore, 
Lett. A. 130. if q i Murder be not exprefly laid, and proved to have been done of Ma- 


J SP. © lice prepenſe; and the Offence of an Acceſſary * before, to have been done 
and that of a! Cut-purſe clam & ſecrete a perſona, &c, the 


Letter B. maliciouſly p 
4 wo pl Offender ſhall have his Clergy. And agreeably hereto it hath been ad- 
n judged, ® That an Indictment of Robbery in quadam via Regia pedeſtri 


y RP.C 1. de London ad Iſlington, ſhall not ouſt the Offender of the Benefit 


- 3 of his Clergy; becauſe the Words of the Statute * to this Purpoſe are 


Dyer 261. In, or about, or near the Highway. Vet it hath been adjudged, * That an 
5 OS Hl. 8. Indictment againſt a Man as Acceſſary to Murder before the Fact, by the 
3 malitioſe excitavit, movit & procuravit, Sc. is ſufficient to ouſt 
1 E. 6. 12. the Offender of the Benefit of Clergy, by Force of 4 & 5 Ph, & M. 
Fri. b c. the Words whereof are, That all Perſons who ſhall maliciouſiy command, 
231. hire, or counſel any Perſon, &c, which are not expreſly purſued in ſuch 
1 And. 195. Indictment. But the Counſelling another being neceffarily included in 
11 Co. 37. the Moving, Procuring, and Exciting him, which therefore are tantamount 


Dyer 183. a 
pl. 59- in Senſe, and different only in the Manner of Expreſſion, ſuch an In- 
Vid. 4&5 gictment is as ? much within the Statute as if it followed the very Words. 


t f PC... Alſo it hath been à adjudged, That in order to ouſt a Man of the Be- 
8EL cb. 4. nefit of Clergy by Force of a Statute, which takes it away from a 


I ag 5* Capital Offence at Common Law, there is no Need that the Indict- 
p. C. ment or Appeal conclude contra formam Statuli, becauſe the Statute doth 
349.7 no way alter the Nature of the Offence, but only leaves it to its proper 


ITS z. Judgment, and takes away a perfonal Privilege or Exemption from ſuch 
1E. 6. ch. Judgment. | 
12 Par. 10: Seck. 26. Fourthly, A Statute excluding the Principals from the Be- 


& 5 Ph. & ; 
M. 4 nefit of Clergy, doth not thereby exclude the Acceſſaries before or 
89 after; Neither * doth a Statute, excluding the Acceſſaries, thereby exclude 
ch. 32. ſect. | | 


4 See B. 1. ch. 30. ſect. 9. 1 Vent. 13. r See B. 1. ch. 3. ſect. 4. ch. 30. ſect. 7. H. p. c. 7. 58, 231. 
2 H. H. P. C. 335, 336. 11 Co. from 29 to 36. 1 And. 195. Dyer 99. pl. 59. 183. pl. 59. See 4 & 4 Ph. & 


Ma. 4. 11 Co. from 29 to 36. Sav. 46. pl. 98; | 
1 the 


->& © 9 d, 
Wer * * 


the Principals, And it ſeems agreed, ® That where a Statute excludes * H. P. C. 7, 
thoſe. from the Clergy who ſhall be found guilty of Petit Treaſon, Mur- i q 
der, Burglary, Robbery, or an other Kind of Crimes, it ſhall be con- * 
ſtrued to intend only to exclude the Principals, and not Acceſſaries before 59+ 183: pl. 
or after, notwithſtanding they are certainly in a high Degree Partakers in?“ 
the Guilt of the Principal Offender, as hath been more fully ſhewn Chap, 
29. Sec. 13, 14. Yet inaſmuch as ſuch Statutes taking away a Privilege 
of ſo high a Conſequence to the Subject, ought to receive the ſtricteſt In- 
terpretation ; and the Words of them may, without any manner of Strain, 
or Repugnance to the general Rules of Law, be taken in ſuch a Senſe as 
will include the Principals only ; I do not know that they have ever been 
carried farther, 5 | V 

Sect. 27. Fifthly, Where Clergy is allowable, it ſhall be as much al- 
lowed to one who ſtands * Mute, or Challenges peremptorily above the, H. P. c. 
Number of twenty, or is * outlawed, &c. as to one who is convicted by 232, 


Verdict, or Confeſſion, Cc. | | wa. 8. 3. 


Sed. 28. Sixthly, A Statute taking the Benefit of Clergy from thoſe kk ch. 30. 
who ſhall be found guilty, doth not © thereby take it from thoſe who ſtand ſect. 24. 
Mute, or challenge peremptorily above the Number of twenty, or are 3 
ouilawed, Sc. But it ſeems * clear, That a Statute taking it away from Cont. Pitz. 
thoſe who ſhall be found guilty, extends as well to thoſe who ſhall rigs 283. 
confeſs themſelves guilty upon Record, as to thoſe who ſhall be found F, ET” 


guilty by Verdict; for as the latter are found guilty by a Jury, ſo are the Abrid Bro. 


former by the Court, and their Conviction being from their own Mouths, Fir Cera, 
is of the higheſt Nature poſſible. | H PC. . 
Sect. 29. And now I ſhall endeavour to ſhew for what Crimes Per- 8 8. 3. 
2 


ſons are excluded from the Benefit of Clergy by Statutes made ſince 25 E. 3 & 48 
3. which being ſomewhat perplexed and intricate, I ſhall for the bet- M. 9. 

ter clearing of this Matter, firſt take a general View of thoſe Statutes 5 * 
ſo far as they are in Force at this Day, and then ſhall more diſtinctly See & 4 W. 


conſider them, as they particularly concern the ſeveral Kinds of Capital e 
Evie, ee 25 H. 8. 


Crimes. 3 Par. 2. 


Secß. 30. The firſt of thoſe Statutes, I ſhall take Notice, is 23 H. 8. 3 & 4 W. & 
Ch, 1. by which it is enacted, Par. 3. That no Perſon who ſhall be found . * 3 
guilty after the Laws of this Land for any Manner of Petit Treaſon or ter's = 
for any wilful Murder of Malice prepenſed, or for robbing any Churches, 2 H. H. P. C. 
Chapels, or other Holy Places, or for robbing of any Perſon or Perſons, in e 
their Dwelling Houſes, or Dwelling Place, the Owner or Dweller in the ſame a. 28 
Houſe, bis Wife, his Children, or Servants, then being within, and put in Fear 
and Dread by the ſame, or for robbing of any Perſon or Perſons in or near 
about * the Highways, or for wilful burning of any Dwelling - Houſes or Barns, « So RaQal's 
wherein any Grain of Corn ſhall happen to be; nor any Perſon or Perſons be- Yatutes ; but 
ing found guilty of any Abetment, Procurement, Helping, Maintaining, or Ng 
Counſelling of, or to any ſuch Petit Treaſons, Murders or Felonies, ſhall be abou, and 
admitted to his Clergy ; ſuch as be within Holy Orders only excepted. 8 Is 

Sect. 31. Note, That this Statute extends h as well to Appeals as to In- a = Sores 
dictments, and to thoſe who ſhall confeſs, as much as thoſe who ſhall b. 4 1 

lead and be found guilty ; for the Words are general, That no Perſon who an H P. C. 
ſhall be found guilty, after the Laws of this Realm, &c. ſhall be admitted to — ſecd. 28. 


his Clergy, &c, But it extends not * to Perſons outlawed, and was eaſily 4 5 Co. zo. b. 
ee the Pre- 


evaded ! by Perſons brought to their Trials, by ſtanding Mute or challenging bie oa 
peremptorily above the Number of twenty, whereby they prevented their H. s. ; : 


being found guilty, f _—_ Co. 
. 


} 
\ 
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Set. 32. But theſe two laſt Defecis are provided for by 2 5. H. 8. Ch; 3. 
by which it is enacted, Par. 2. That every Perſon who ſtuil from: thenceforth - 
be indidteu of Petit Treaſon, wilſul burning of Honjes, Murder, Robbery 
or Burglary, or other Felony, according to the Tenor and Meaning of 23 H. 
8. and: thereupon arraigned, do fland Mute of Malice or frowand Mind, or 
challenge peremptorily above the Number of. twenty, or elſe will not, or da 
not anſwer diretctiy to the ſame Indictment and Felony, whereupon he is ſo ar- 
raigned, ſhall from thenceforth loſe the Benefit and Privilege of his Clergy, in 
| like Manner and Form as if be had direcHy pleaded to the faid Petit Treaſon, 
Murder, Robbery, Burglary, or other. Felony, whereupon be is jo fo arraigned, 
and thereupon had been. found gailty, after the Laws of the Land. [101}, 4H 
a 11 Co. 31, Sed, 33. But this Statute extends not to thoſe who are outlawed, any 
mote than 23 H. 8. neither doth it extend to Appeals, nor to Acceſſaties 


32. | 
1 


3 before, both of which are included in 23 H. 8. 


2 H. H. P. C. Seft, 34. After came the Statute of x E. 6. 12. Par, To. That no Per- 
339. fon who ſhall be in due Form of the Laws attainted or convicted of Murder of, 
| Malice prepenſed, or of Poifoning of Malice prepenſed, or of breaking of 
any Houſe by Day or by Night, any Perſon being then in the ſame Houſe where 
the ſams Rreaking ſhall be committed, and thereby put in Dread; or of rob- 
bing any Perſon in the Highway, or near the Highway ; or of felonious ſteal- 
ing of Horſes, Geldings, or Mares, or of felonious taking of any Goods out of 
any Pariſh Church, or other Church or Chappel ; or being indicted or appealed 
of any of the ſame Offences, and thereupon found guilty by Verdict of twelve 
Men, or ſhall confeſs the ſame upon bis Arraignment ; or will not anſwer di- 
reftly according to the Laws of this Realm, or ſhall ſtand wilfully, or of Malice, 
Mute, ſhall not be admitted to the Benefit of his Clergy : And that in all other 
Caſes of Felony all Perſons that ſhall be arraigned, or found guilty upon their 
Arraignment, or ſhall confeſs, or fland Mute in Form aforeſaid, or will not 
anſwer directiy in Form aforeſaid, ſhall have their Clergy in the ſame Man- 
ner as before the fit Tear of King Henry VIII 
> 11 Co. 32. Sec. 35. Note, That this Statute extends as well to Appeals as to In- 
* H. P. C. dictments, in which Reſpect it is more fully penned than 25 H. 8. And 
34 that it extends to Perſons in Holy * Orders, as much as to Lay-men, and 
Ps Co. 31, to all Perſons attainted in general, and conſequently to thoſe who are out- 
Supra fett. lawed, in which Reſpects it is more fully penned than either“ 23 or © 25 
30. H. 8. Vet it hath ſeveral conſiderable Defects; as, | | 
ping ta eck. Sed. 36. Firſt, In that it doth not exclude thoſe from the Benefit of 
the Clergy, who challenge above the Number of twenty ; fo that it is 
A. Od $94: eaſily made ineffectual * by taking ſuch Challenges, as to Crimes excluded 
236. from the Benefit of Clergy, by this Statute, and no other. But as to the 


But S. P. C. Crimes within 25 H. 8. it * ſeems plain, That a Perſon that takes ſuch 


it b Challenges might be excluded from his Clergy by Force of that Statute even 
Quzre whe- before it was revived by 5 & 6 E. 6. ſet forth more at Large Sect. 42. &c. 
ther thoſe becauſe 1 E. 6. reſtores the Benefit of Clergy, as it was before the Reign of 
88 Henry 8. to ſuch only as ſhall be found guilty, or confeſs or ſtand Mute, 
than. twerty, OF not anſwer directly, and conſequently * thoſe who challenge above the 
are not in. Number of twenty, ſeem clearly to be excluded in the ſame Manner as if 


N a 1 E. 6. had never been made. 


Convict.] a 
E But in | | 
11 Co, 32. a. it ſeems to be otherwiſe holden, 2 Vide H. P. C. 239. and Additions Ne [99] [101] [114} FN 


Seck. 37. 


Chap. 33. Of Clergy. 


Sef. 37. Secondly, In that it omits Acceſſaries in the Clauſe which 
takes away Clergy, but includes them in that which reſtores it, which is 
eneral as to all Caſes of Felony, not mentioned in the Act, whereof 
any Perſon ſhall be found guilty, and conſequently as to Acceſſaries wholl 


be found guilty, and is the only Statute in this Reign which excludes Ac- 


ceſſaries from the Clergy. And accordingly we find, That after this 11 Co. 31. 


Statute Acceſſaries were admitted to their Clergy, in the ſame Manner as b. 
before the Reign of Henry 8. till the making of 4 & 5 Pb. & Mar. ſet 
forth more at large Secr. 45. 1 | 

Sef. 38. Thirdly, In that it alſo omits Arſon in the Clauſe which takes 
away Clergy, but includes it in the general Words of that which reſtores 
it, and conſequently re-intitled thoſe © Convict of it to Clergy, in all Caſes 
but that of challenging more than twenty, till the making of 5 & 6 E. 6, 
as ſhall be more fully ſhewn hereafter. 


Sect. 39. Fourthly, In that the Clauſe which ouſts Horſe-ſtealers of their“! = 3's 
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Y 2 Vide ſv 
takes off the Force of 23 H. 8. which extends only to thoſe who ſhall 1 a 


Dy.133-pl. 1. 


Clergy is worded in ſuch a Manner as makes it doubtful whether it extend Vide fupra 


to thoſe who ſteal but one, which occafioned the Making of 2 & 3 E. ſed. 


6. 33, which declares, That a Perſon felontouſly ſtealing one Horſe, Gelding 
or Mare, ſhall be put from his Clergy in the ſame Manner as if he had been 


indicted, or appealed for flealing of two, &c. ide infra 
Seck. 40. Fifthly, In that the Clauſe which ouſts Houſe · breakers of their ®* 


Clergy, is not worded in ſuch a Manner as fully brings their Offence under 
the Notion of Felony; for it is thus expreſſed, Any Perſon who ſhall be 
attainted, &c. of breaking any Houſe by Day or Night, any Perſon being there- 
in and put in Fear, or Dread, &c. But fuch a Breaking even in the Night 
is no Felony unleſs it be done with an Intent to commit a Felony, which 
makes it Burglary ; neither can it be Felony, if done in the Day with any 
Intent whatſoever ; for tho' a Felony follow, which may make the Houſe- 
breaking done with an Intent to commit it, properly enough to be called 


felonious : Yet it ſeems, That it cannot make it become a Felony, be- vet quere, 


cauſe it is not reducible to any Species of Felony. And therefore the Sta- for this Mat- 
ter is doubt- 


tute muſt be ſupplied by a reaſonable Intendment, and * conſtrued to mean 


to the Benefit of Clergy by this Statute ; but as to Piracy on the Hig 


36. 


61. 


| ** | . 8 full ſs'd 
ſuch Houſe- breaking only as amounts to, or is attended with Felony. 8. P. C. 126. 


Sect. 41. It is s holden by Sir Edward Coke, That Piracy was reſtored 15 A. _ 
h 11 CO. 31. 0. 
Sea, the contrary hath been ſolemnly * adjudged and confirmed by conſtant *S. F. c. 125. 


Experience, and is certainly agreeable to the legal Notion of Piracy in ee 2 San 
Setter A. 


other Caſes; which being a Capital Offence by the Civil Law only, (even 11 Co 3i. b. 


after the Statute of 28 H. 8, 1 5. which altered not the Nature of the Offence, 32. a. 


k- 5 11 Co. 31. b. 
oor 756. 
ae TE: : 1044 
nies which are ſuch by our Law; as thoſe Piracies are * which are com- Vide 3 lInſt. 


but only the Manner of the Trial) ſhall not be included in a Statute ſpeak- . 


ing generally of Felonies, which ſhall be conſtrued only of thoſe Felo- pi. 


mitted in a Creek or Port within the Body of a County, but no f 5. . ch. 3. 


other. | ect. 6, 7. 
Sect. 42. The next general Statute relating to theſe Matters, is 5 & * H. H. P. C. 


6 E. 6. 10, which firſt recites the above-mentioned * Clauſe of 23 H. 8. 8 37 


concerning Clergy, and takes Notice that it was defective in omitting ſe8. 11. 


thoſe who rob, Sc. in one County, and remove the Thing taken into — H. P. C. 
another, and there tried, &c. and that this Omiſſion was ſupplied by Vue ſupra 
25 H. 8. and that the ſaid Statute of 25 H. 8. was in this reſpect made ſect. zo. 


ineffectual by 1 E. 6. 12. which reſtored Clergy as it ſtood before the 
Reign of H. 8. toall the Felonies not therein mentioned; and that by Rea- 
Vor, II. 4 T ſon 
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1 H. H. P. C. 
* 


28. P. C. 128. 
Letter A. 


v Vide 11 co. 
33. 8. 


© 11 Co. 33, 
34, 35 

© H. P. . 
232 to 232. 

2 H. H. P. C. 
341. 

See Raſta!'s 
Statutes, Ti- 
tle Clergy, 
5 


Of Clergy. 5 Book II. 


ſon of the ſaid Statute of 1 E. 6. divers Person had committed Robberies, 
Ge. in one County, and after had been taken, Gc. and tried in another, 
and there had their Clergy, which they would not have had, if the faid 
Statute of 25 H. 8. had ſtood in force; and then goes on in theſe Words 
For Redreſi wheresf from henceforth to be had, be it enacted, &c. That the 
faid Act made in the ſaid 25th Year, Touching the putting of ſuch Offenders from 
their Clergy ; and every Article, Clauſe and Sentence, contained in the ſame, 
touching Clergy, ſhall from benceforth, touching ſuch Offence from benceforth 
to be committed and done, fland, remain and be in full Strength and Virtue, 
in fuch Manner and Perm, as it did before the making of the ſaid Aﬀ in the 


firft Year of the Reign of our Soverign Lord the King that now is: Any Clauſe, 


Article, or Sentence compriſed therein to the contrary notwith/landing, 
Sect. 43. It was for ſome Time a great Queſtion, Whether this Sta- 
tute revived 25 H. 8. for the whole, or only for ſuch Part of it which 
relates to Felons removing the Thing foloniouſly taking into a different 
County from that wherein they took it, and there tried, c. And Sir 
a William Staundforde inclines to the latter Opinion; becauſe the Words 
are, That the ſaid Act made in the ſaid 25th Year, touching the putting ſuch Of 
fenders from their Clergy, ſhall be revived, &c. where the Word ſuch ſhall 
have Relation only to the Offenders mentioned before ; which are thoſe 
who ſteal in one County, and remove the Thing ſtolen into another ; 
and this Objection is ſtrengthened b by the Title of the Act, which s 
only this, That ſuch as rob in one Shire, and fly into another, ſhall not have 
their Clergy. To which it may be added, That all Statutes which take 
away Clergy, are to be conſtrued ſtrictly in favorem vitæ. Vet it hath 
been adjudged, e and is, as I take it, fully «ſettled, That this Statute re- 
vived 25 H. 8. as to every other Part of it, as well as that concerning Felons 
carrying the Things ſtolen from one County into another; for granting that 
the Makers of the Statute of 5 & 6 E. 6. had the Caſe of ſuch Felons 
principally in their View; which appears pretty plainly, not only from 
the Title of the Statute but alſo from the Preamble and Perview, for 
the Preamble expreſly takes Notice of no other Miſchief from the Re- 
peal of 25 H. 8. but only this, That thereby many of ſuch Felons had 
their Clergy; and then follows the enacting Clauſe, which begins in 
theſe Words, For Redreſs whereof, and then goes on be it enacted, &c. That 
25 H. 8. rouching fuch Offenders and ſuch Offences, remain in Full Force: 
Yet conſidering that the Statute of 5 & 6 E. o. begins with a Recital of the 
whole Clauſe of 23 H. 8. wherein there are ſeveral other Offences con- 
tained, and that the Words, ſuch Offenders and ſuch Offences in the enaQ- 
ing Clauſe of 5& 6 E. 6. may properly enough refer to them, as well 
as to the Offence of the Felons mentioned next immediately before: And 
farther conſidering that the Words ſuch Offenders and ſuch Offences, may 


properly enough be taken to include all ſuch in Miſchief, and ſuch in In- 


© [1Co. 33. b. 


31.00; $3, 


34. 
Vide ſupra 
le. 25. 
and B. 1. ch. 
32. ſect. 3. 


convenience, according to the received e Conſtruction of the Word ſuch, in 
ſome other Statutes, and à fortiori thoſe in greater Miſchief and greater 
Inconvenience, as almoſt all the other Offences ſpecified in 25 H. 8. are; 
as for Inſtance, Petit Treaſon, Murder, Arſon, &c. and it is a received 
Conſtruction of penal Staures, to extend them to all Caſes that come 
within the Meaning of the Words. And it would be abſurd to imagine 
that the Makers of the Statute intended to put thoſe, who carried Goods 
ſtolen into a different County, in a worſe Caſe in ſuch County than in 
that wherein they ſtole them, as they muſt be, if 25 H. 8. were only 


revived againſt them where they carried the Thing ſtolen into a different 


County; 
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County; for by ſuch a Conſtruction they would have been excluded 
from Clergy, in the County wherein they committed the Rob- 
bery, by 1 E. 6. 12, only, which not extending to thoſe who challenge 
above the Number of twenty, might eaſily be evaded ; wherereas in a dif- 
ferent County they would be excluded from it in ſuch Caſe by 25 H. 
8, To which may be added, That the firſt Sentence of the Purview = 11 Co. 34; 
of 5 & 6 E.6.wviz. That the ſaid Af of 25 H. 8. touching the putting ſuch 
Offenders from their Clergy, had been ſufficient, if no more had been intend- 
ed but the excluding thoſe who rob in one County and fly into another ; 
and therefore it is moſt natural to intend that it was the Meaning of 
the Makers of the Statute, by adding thoſe farther Words, That every 
Article, Clauſe and Sentence in the ſame, touching Clergy, ſhall, touching ſuch 
Offences, remain, &c, to revive the whole Statute ſo far as it related to 
Clergy. 5 | 
SefF. 44. And fince the whole Statute of 25 H. 8. is revived, it 
follows by a neceſſary Conſequence, That ſo much of 23 H. 8. alſo as 
is expreſly affirmed by it, is revived alſo, And therefore ſince 25 H. 8. 
having recited the Clauſe of 23 H. 8. concerning Clergy, and the Miſ- 
chief that it extended only to thoſe who are found Guilty, expreſly 
enacts, That whoever ſhall be indicted of Petit Treaſon, wilfil burning of Houſes, 
Murder, Robbery or Burglary, or other Felony, according to the Tenor and 
Meaning of the ſaid Statute, and land Mute, or challenge peremptorily above 
twenty, &c. ſhall loſe the Benefit of the Clergy, in like Manner as if he bad 
pleaded, and been found guilty ; whereby it affirms and inforces the 23 H. 
8, as to thofe found guilty of ſuch Crimes ; it follows by a neceſſary Con- 
ſequence, That Perſons not in Holy Orders found guilty of Petit Treaſon, 
or * Arſon, which were omitted by 1 E. 6, are excluded from Clergy by 6 ; co. 34: 
23 H. 8. thus affirmed and enforced by 25 H. 8. and conſequently revived 3x 
by 5 G6 E. 6. 543 
Sect. 45. But it 1s obſervable, that the ſaid Statute of 2 5 H. 8. 1 H. H. P. C. 
wholly omits e Acceſſaries, as well as 1 E. 6, But to remedy this De- 57% f F. C. 
fect, it is enacted by 4 & 5 P. & M. 4. That every Perſon that ſhall ma— . "49% Tas 
liciouſiy command, hire, or counſel any Perſon or Perſons, to commit or do any Cont. Savil 
Petit Treaſon, wilful Murder, or to de any Robbery in any Dwelling-Houſe or 3p P.. po 
Houſes, or to commit or do any Robbery in or near the Highway in the Realm vide ſupra 
of England, or in any other the Queen's Dominions, or to commit or do any ſect. 33. 
Robbery in any Place within the Marches of England againſt Scotland, or awil- 
fully to burn any Dwelling- Houſe, or any Part thereof, or any Barn then ha- 
ving Corn or Grain in the ſame, that then cvery ſuch Offender, being outlawed 
thereof, or being thereof arraigned and found guilty by the Order of the Law, 
or being otherwiſe lawfully attainted or convicted of the ſame Offence, or being 
arraigned thereof, do fland Mute of Malice or froward Mind, or do challenge 
peremptorily above the Number of twenty Perſons, or will not anſwer directly 
to ſuch Offence, ſhall not have the Benefit of his Cles gy. | 
Se. 46. It is obſervable, 1. That this Statute is general as to all Rob- 
| beries in any Dwelling-Houſe; Yet it ſeems to have been always taken as 
a d reaſona le Conſtruction, that it ſhall be reſtrained to ſuch Robberies | 8 
of this Kind as were excluded from the Benefit of Clergy, by ſome former 36, 27.8 
Statute; for it cannot be well imagined that the Makers of this, or any Vide H. P. C. 
Statute, intended in any Caſe to take away Clergy from the Acceſlary, 4 08 


where the Principal is left to the full Benefit of it. 342. 
5 Cont. Savil 


1 Sec. 47. 46. pl. 98. 


a. 
3 
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Sect. 47. 28 ly, That an Indictment of Appeal, in order to ouſt an Ac. 
ceſlary of his Clergy by force of this Statute, muſt expreſly purſue it, in 
vide Dy. Subſtance 3 at leaſt, as hath been already ſhewn Sect. 25. 

186, pl. 2, 3- Sec. 48. It is farther enacted by z3& 4 W. & M. 9. Par. 3. That if 

Le fa ay Perſon or Perſons whatſoever be indifted of any Offence, for which 

Murder, in an by Virtue of any former Statute, be or 4. are excluded from having the 

Indietment on Benęſit of: his or their Clergy, if he or they bad been thereof convicted by Ver- 

3 re ict or Confeſſion, if be or they land Mute, or will not anſwer directly to the 
urſued by Felony, or ſhall challenge peremptorily above the Number of twenty Perſons 
ying the returned to be on the Jury: or ſhall be ontlawed thereupon, ſhall not be admit- 

Murder done ; p : : 

ex malitia fed to the Benefit of his or their Clergy, © |; 

præcogitata. Sec. 49. But Note, That this Statute extends not to Appeals, nor to 

Offences made Felonies by ſubſequent Statutes. 


And now I am in the ſecond Place more diſtinctly to conſider the ſe- 
veral Statutes which take away the Benefit of Clergy, ſo far as they 
particularly relate to the ſeveral Kinds of Crimes ; for the better Iliuſtra- 
tion whereof having referred the Reader, as to the Felonies made ſuch 
by Statute, to the ſeveral Chapters in the firſt Book wherein ſuch Felo- 
nies are handled, I ſhall here conſider the Statutes which take away Cler- 
gy from Capital Offences at the Common Law, under the following Heads, 
as they relate, ; 


1. To Petit Treaſon, 
2, To Homicide. 

2. To Larceny, 

4. To Sacrilege, 

5. To Robbery. 

6. To Burglary. 

7. To Arſon, 


| Sec. 50. And firſt as to Petit Treaſon ; It is certain that by Force 
> Vide ſupra of 23 & 25 H. 8. revived by 5 & 6 E. 6. the Principal not being a 
p. . © Clerk in Holy Orders, is excluded from the Benefit of Clergy, upon a 
2H. H p. C. Conviction, ? ſtanding Mute, or Challenge of more than twenty, upon an 
341. e Indictment. 
1 Sect. 51. And Sir 5 Mathew Hale ſeems to be Opinion, That the 
4 Vide ſupra Principal is likewiſe ouſted of his Clergy, by 23 H. 8. in Appeal of Pe- 
eck. 39,31. tit Treaſon, if he be convict by Verdict or Confeſſion, but not in other 
On bg *" Caſes : But Quære, How this can be? For fince ſo much“ only of 23 H. 
# Vide ſupra 8. ſeems to be revived, as affirmed and enforced by 25 H. 8. and that no 
_ p. C. way extends to Appeals but only to Inditments, it ſeems difficult to make 
338, 339. nu __ any Part of 23 H. 8. ſo far as relates to Appeals, is revived 
341. 25 H. 8. | 
Wide fond” 5 52, But I would rather incline to think that the Principal in an 
ſect. 43, 44. Appeal of Petit Treaſon may be excluded from his Clergy by 1 E. 6. 
e fupra 12. in all all Caſes except that of challenging above the Number of twenty, 
' 3+ 35" under the Words Marder of Malice prepenſed in that Statute ; becauſe all 
*B. 1. ch. 32, Petit Treaſon, in the very Notion of it, neceſſarily“ includes ſuch Mur- 


3 * | 
2 H. H. P. C. der and more. 


Sec. 53. 


Sect. 53. However the Makers of 4 & 5 Pb. & M. 4. ſeem plainly , Vide ſupra, 


to have been of Opinion, That the Principals in Petit Treaſon. : „. 4 
cluded from Clergy in all Caſes, as well 5 an Appeal as 1 
becauſe they have in all Caſes expreſly excluded the Acceſſuries maliciouſſy 
before, as well upon an Appeal as Indictment; and * it cannot be well » Hr 
imagined that they intended to make the Law more ſevere againſt them Ty * 
than againſt the Principals, 3 2H. H. P. C. 
Sed, 54. Secondly, As to Homicide : It is certain that wilful Murder Aud 1 
of Malice prepenſed is excluded from the Benefit of Clergy upon Indict- fect 72 
ments in all Caſes by 23 CA 25 H. 8. and by 1 e E. 6. 12. e Vide ſupra 
Sect. 55. Allo it ſeems to be the Opinion of Sir Matthew Hale, f. 25, 39, 31. 
That it likewiſe is excluded from Clergy in all Caſes as well upon Ap- OP „ 
peals as Indictments; but this ſeems queſtionable; for Appeals are cer- © Vide ſupra 
tainly not 5 within 25 H. 8, and therefore ſince ſo much only of 23 H. fest. 34, &c. 
8. is revived by 5 & 6 E. 6. as is affirmed and enforced by 2 5 H. 8. F 
do not ſee how it can be revived as to any Appeal. From whence it 343. 
ſeems to follow, That the only Statute which expreſly excludes them de ſopra 
is 1 E. 6. 12. which omits the Caſe of challenging more than twenty. 1 8 
Neither is this Defect ſupplied by 3 & 4 V. & M. 9. for this extends * Vide ſupra 
! only to Indictments. + * * 
Sect. 56. But Acceſſaries maliciouſly before to ſuch Murder are ex- 48, 49. ; 
preſly excluded from Clergy" in all Caſes, as well upon Appeals as In- 
dictments by 4 & 5 P. & M. 4. and how far the Principal may * hereby . ye t 
in like Manner he implicitly excluded alſo in all Caſes, I ſhall leave to be co. 4 5. a. 
Fconſidered. [102] | | and ſupra 
Se. 57. By 1 Fac. 1. 8, He that ſhall be convicted by Verdict of "4%, $32 
twelve Men, or Confeſſion, or otherwiſe according to the Laws of this 
Realm, of Homicide, by ſtabbing, (but not thoſe who abet them, Cc. for 
which I ſhall refer to Book 1, Chap. 30. Sed. 4, 5, &c.) ſhall be excluded 
from the Benefit of his Clergy, &c. 
Se. 58. And this Statute ſeems plainly to extend as well to Appeals 
as Indictments, but not to the Caſe of ſtanding Mute, or challenging above 
twenty, Cc. But thoſe who are indicted of ſuch Manſlaughter are excluded 


from Clergy in all ſuch Caſes, as well as on a Conviction, by 3 & 4 Supra fect: 
V. & M. g. 900 * | 48, 49. : 


Thirdly, Larceny is excluded from the Benefit of Clergy in the following 
Caſes : 


1. In that of a felonious ſecret Taking from the Perſon. 


2. In that of Horſe-ſtealing, 
3. In that of ſtealing from a Shop or Dwelling-Houſe, &c. 
4. In that of ſtealing Woollen Manufactures from the Tenters. 


5- In that of ſtealing the King's Naval Stores. 


Sect. 5g. And firſt, As to a felonious ſecret Taking from the Perſon : 
It is enacted by 8 Elix. 4. That no Perſon who ſhall be indicted or appealed 
for felonious Taking of any Money, Goods, or Chattels, from the Perſon 
of any other, privily without bis Knowledge, in any Place whatſoever, and 
thereupon found guilty by Verdict of twelve Men, or ſhall confeſs the ſame up- 
on his or their Arraignment, or will not anſwer directly to the ſame according 
to the Laws of the Realm, or ſhall fland wilfully or of Malice, or obſtinately 
Mute, or challenge peremptorily above the Number of twenty, or ſhall be upon 
ſuch Indictment or Appeal outlawed, ſhall be admitted ts his Clergy, &c. 

Ver, II, 4 U Sect, 60. 


RT — Lil — 
8 i 4 
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Vide ſeft. 25, Self, bo, But Note, That this Statute extends not to any Acceſſaries | 


45, 46. before or after. THOR Wo 
a Vide fupra JSefF, 61, Secondly, As to Horſe-ſtealers : It ſeems that they are 


ſc. 34. 39. ouſted of their Clergy in all Caſes, as well upon Appeals, as Indictments, 
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* os, 8 by 1 E. 6. 12. and 2 & 3 E. 6. 33. by the latter of which Statutes it is 


enacted, That all Perſons feloniouſiy taking or ſtealing any Horſe, Gelding, or 
Mare, ſhall not be admitted to the Privilege of the Clergy, but ſhall be put from 
the ſame, in like Manner and Form as though they had been indicted or appealed 
for felonious Stealing of two Horſes, two Geldings, or two Mares of any other, 
and thereupon found guilty by Verdict of twelve Men, or confeſſed the ſame 
upon their Arraignment or fland wilfully or of Malice Mute, 
bs. P. C. 125. Sec. 62, It ſeems a reaſonable * Conſtruction of this Statute to ex- 


Letters B, C. tend it as well to thoſe who are outlawed, or challenge more than 


1 5 2 twenty, as to thoſe who are found guilty by Verdict, &c. becauſe it is 


365. general, That all ſuch Perſons ſhall be put from their Clergy, &c. in ſuch 
Manner as if they had been found Guilty, &c. and if they had been found 


8 34, &. guilty, it is certain that they would have been ouſted of their Clergy by the 


expreſs Words of 1 E. 6. 12. Par. 10. £ 
„H. P. C. Seck. 63. But I do not find that any Statute excludes any Acceſſaries 


238. to this Offence from their Clergy. [103] 


24 = Sef. 64. Thirdly, As to Larceny from a Dwelling-Houſe, Shop, &c. it is 
46. enacted by 10 & 11 V. 3. 23. That all Perſons who by Night or Day /hall 
in any Shop, Ware-houſe, Coach-houſe, or Stable, privately and felontouſly ſeal 
any Goods, Wares, or Merchandizes, of the Value of 5 s. or more, though ſuch 
Shop, &c. be not broke open, and tho' the Owner, or any other Perſon be not in 
uch Shop, &c. or that ſhall aſſiſt, bire or command any Perſon to commit ſuch 
Offence, being thereof convitt, or attainted by Verdict or Confeſſion, or being in- 
dicted thereof ſhall ſtand Mute, or challenge above twenty of the Jury, ſhall be 


excluded from the Benefit of the Clergy. e 
Sect. 65. But this Statute ſeems defective in neither mentioning Perſons 


« Vide ſea, * 3 nor * Acceſſaries; neither is it helped by 3 & 4 V. & M. 9. 
36, 87. 28. becauſe f it is ſubſequent to it. £5, 
left. 26, 4, ef. 66. It is enacted by 12 Anne, 7. That every Perſon who ſtall felo- 
4%  miouſfly ſteal any Money, Goods or Chattels, Wares or Merchandizes F the Va- 
: Vie * lue of 40 8. or more, being in a Dꝛvelling-bouſe, or Out-houſe thereunto belong- 
49. ing, although ſuch Houſe or Out. houſe be not atually broken by ſuch Offender, 
and although the Owner of ſuch Goods, or any other Perſon or Perſons be or 

be not in ſuch Houſe or Out-houſe, or ſhall aſſiſt, or aid any Perſon or Per- 

ſons, to commit any ſuch Offence, being thereof convicted or attainted by Ver- 

dict or Confeſſion, or being indifted thereof ſhall land Mute, or will not di- 

rectiy anſwer to the Indifiment, or ſhall peremptorily challenge above the Num- 

ber of twenty returned to be of the Fury, ſhall be abſolutely debarred of and 


from the Benefit of Clergy, &&c. ; „ 
Sect. 67. But it is provided, That nothing in this Act ſhall extend to Ap- 


prentices under the Age of fifteen Years who ſhall rob their Maſters as 


aforeſaid. | 
Vide ſect. 26, Sec. 68, This Statute ſeems alſo defective like the former, as to Perſons 


27, 28, 64, outlawed, and Acceſlaries, 
* Sect. 69. Fourthly, As to thoſe who ſhall feloniouſly ſteal Woollen Ma- 
nufactures from the Tenters ; It is enacted by 22 Car. 2. 5. That no Perſon 
who ſhall be indifted for feloniouſly cutting and taking, ſtealing or carrying away 
of any Cloth or Woollen Manifactures from the Rack or Tenter in the Night-Time, 
and thereupon found guilty by Verdict of twelve Men, or ſhall confeſs the ſame 
on Arraignment, or will not anſwer direct) to the ſame, according to the Laws 


of 


- 
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* bf the Realm, or bull ſtand wilfully of Malice Mute, or challenge peremptorily 
above the Number of twenty, or ſhall be upon ſcub Indictment .outlawed, ſhall 
be admitted to the Benefit of Clergy, &c. [104] 
 .Sect. 70. Fifthly, As to thoſe who ſteal Naval Stores: It is obſery- 
able, That thoſe who /ball teal or embezzle any of his Majeſty's Sail, Cordage, 
or any other his Majeſty's Naval Stores, are in the like Manner excluded PO a 
from Clergy by 22 Car. 2. 5. as thoſe who ſteal Woollen Manufactures from 288 a 
the Tenters, &c. „ 3 oy 
Sect. 71, But Note, That this Statute extends neither to Appeals, nor 
to Acceſſaries. ö 
Sect. 72. As to Sacrilege: It is obſervable, That all Perſons not in 26, 3 
Holy Orders, who ſhall be indicted, whether in the ſame County where- 2 
in the Fact was committed, or in a * different County, of robbing any » Infra 80 
- Church, Chapel, or other holy Place, are excluded from their Clergy by © 81, 82. 
23 H. 8. 1. and 25* H. 8. 3. revived © by 5 & 6 E. 6. 10. upon a ren 
viction ſtanding Mute, or peremptorily challenge of more than twenty; 2 H. H. f. C. 
and by 3 & * 4 W. & M. 9. upon an Outlawry. | 365. 
Se. 73. But the Word Robbing * being always taken to carry with it 8 
ſome Force, as ſhall be more fully ſhewn, Sections 88, 92, 96, it ſeems * Vide ſupra 
that no Sacrilege is within any of theſe Statutes, which is not accompanied ©: 42, 43. 
with the actual Breaking of a Church, Cc. ? Vide ſupra 
Se. 74. But by 1 E. 6. 12. Par. 10. all Perſons in general are ſect 48, 49. 
ouſted of their Clergy for the felonious taking of any Goods out of any 69 0 5% 
Pariſh Church, or other Church or Chapel, in all Caſes, except that of chal- Dyer 224. pl, 
lenging more than twenty; and by 3 & 4 M. & M. . upon ſuch a Chal- ige 
lenge as well as upon a Conviction, &c. upon an Indictment * whether a. 3 
in the ſame County wherein the Sacrilege was committed, or in a diffe- 36, 37. 


rent one. | 5 5 9 
Seck. 75. But it ſeems, That Acceſſaries to ſuch a Robbery, or felo- Infra 80, 


nious Taking are excluded from their Clergy by no Statute ; for tho they 31,52: p c. 


are expreſly mentioned by 23 H. 8. 1. yet ſince they are omitted by 25 365, 366. 
H. 8. 3. and ſo much only of 23 H. 8. 1, is revived as is affirmed and! Vide ſupra 
enforced by 25 H. 8. 3. they ſeem to remain in the ſame Caſe as if they pg #35» 44 
had been wholly omitted by 23 H. 8. 1. which is the only Statute I know PIE: 
of which extends to them, except the Offence amount to Burglary ; in 
which Caſe Acceflaries before are ouſted of their Clergy by 3 & 4 W. & 
NM. : g | | | ; 

85 76. But Quœre if there be need of any Statute to exclude them, 
ſince the Common Law ſeems to have given no Perſon whatſoever any 
Right to demand the Privilege of the Clergy for Sacrilege, but only at: H. H. F. C. 
the Diſcretion of the Ordinary, as hath been more fully ſhewn, Section the mw 


ninth. ; 


Fifthly As to Robbery, I ſhall particularly conſider the Statutes excluding 
it from Clergy, as they relate, 


1. To Robbery in or near the Highway. 
2. To Robbery in a Dwelling-Houſe, Booth or Tent. 


3. To Robbery in general. 


Sect. 77. And firſt, as to Robbery in or near the Highway : It 

is obſervable, That all Perſons, not in Holy Orders, who ſhall be in- 
dicted ® of Robbing any Perſon or Perſons in or near the Highways, are vid fn _ 
1 | ex- ſe. 30. 
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: Vide-oprs excluded From .the Clergy: by 28 H. g. 1. and. as N. -S. 3. und. 
. Vide foprs b) 5\& 6 E. 6. 10. upon a Codice, ſtanding Muze,.or peremptocily 
ſec. 32, 33. Challenge of more than twenty; and by 3 © 4* . M. 9. vpon an 
« Videaps See. 78. And Note, That all Perſons in general, wo Gl be guilty of 
ſe. 48, 49. revhing any Perſon or Perſpns in the Highwey, or near tone Highwey, are ex- 


x 


n 2 cluded from the Clergy both upon an 1 peal and Indidment by 1 E. 
6. 23. 6. 12. Par. 10. in all Caſes except that of challenging more than twenty; 


and by 3 & 4. & M. 9. upon ſuch a Challenge upon an Indictment. 
© $8, 79. Note, That no Robbery is within theſe Statutes, but ſuch gs 


' Vide ſoprs is laid in the Indictment to have been committed in or near the { High- 
Capt fe W . and to haye 3 put the Perſon robbed in Fear. 
79 Sed, 80. It is recited by 25 H. 8. 3. revived * by 5 & 6 F. 6. 19. 
And Dy- 224: That divers Felons and Robbers that had committed many heinous Rodberies and 
30d B. 1, ch. Burglaries in one St; re, aud conveyed the Sppil and Robbery into another Shire, 
1 lg 7 been there taken, indiciad and arraigned upon Felony, and felonious to- 
Teft. 43, 44. Ling of the ſome Goods, and not upon the ſame Robbery nor Rurglary 3 for that 
i Vide B. 1. it aoas not committed nor done in the fame Shire aulerę they had been fo indicted 
Ch, 33- . 9. and arraigned, and by Reaſon thereof 7 he ame Felons, Robber 45 aud Burglar s had 
enjoyed the Privilege of their Clergy. And thereupon it is enacted, That if 
any Perſon or Perſons be indicted of Felony for flealing of any Goods or Chat- 
tels, in any County within this Reahn of England, and thereupon arraigned 


and be found guilty, or fland Mute of Malice, pr challenge peremptorily above 


the Number of twenty Perſons, or will yot direttly anſwer to the Law, ſhall 


loſe and be put from the Benefit of the Clergy, in like Manner end Form as 
they ſhould have been if they bad been indicted and arraigned, and found guilty in 
the ſame County where the ſaid Robbery ar Burglary was done ar committed; if it 
ſhall appear to the Fuſtices before whom any ſuch Felons or Robbers be arraigned, 
by Evidence given before thew, or by Examination that 'the ſame Felonies where- 
upon they were ſo arraigned, had been ſuch Robheraes or Rurglaries, in the 
fame Shire wherein ſuch Robberi es or Burglaries Were committed or done, by Rea- 
ſon whereof they ſhauld have loſt the Benefit of therr Clergy by Force of 23 H. b. 
in Cafe they bad been ſound guilty thereef in the fame Shire where ſucb Robberies 
or Burglaries were ſa committed and done, 


i Cozra. Seft. $1, But Note, That this Statyte extends * not to thoſe who arc 
; H. H. P. C. outlawed ; nor to thoſe who are indicted out af the Realm of England; 


ow H. F. C. nor to thoſe who are indicted of ſuch Stealing as is excluded from 


349: Clergy by ſubſequent Statutes ; nor to Appellees ; but the three. firſt of 
theſe Defects are ſupplied by 3 & 4 V. & M. 9. by which it is enacted, 
©» That if any Perſim er Perſons be inditled of Felony for fiealing of any Good. 
er Chattels in any County within this Realm of England, Dominion of Wales, 
or Town of Berwick upon Tweed, and thereof be convicted or attainted, ar upon 
bis or their Arraignment ſhall ſtand Mute, or will not directly anſirer to 
the Indiftment,or ſhall chalienge peremptorily above the Number of rwenty Perſons 
returned to be of the Fury, he or they ſhall be totally excludad from having. the Be- 
nefit of bis or their Clergy, if it appear upon Evidence or Examination before 
the Fuſtices, that the ſaid Goods or Chattels were taken, by Robbery or Burglary, 
or in any other Manner, in any other County, whereaf i fuch Perſon or Per- 
ſons had been convicted by a Fury of the ſaid ether County, be or they. arc ex- 
2 by Virtue of this or any other Act from having the Benefit of his or their 
Ts ; : FFF On As | 


Sec. 82. 
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Seck. 82. Note, That * the Words F it ſhall appear upon Evidence before * 11 Co. 3t- 
the Juſtices, &c. are to be intended where the Party pleads Not guilty, 
and is found guilty by the Jury, and the Words F it ſhall appear upon Ex- 
amination, &c. dre to be intended where he ſtands Mute, or challenges 

eremptorily above the Number of twenty, or is outlawed, or confeſſes e, , v 4 

Sc. And it hath been © adjudged, That there is no Need to make any En- ri 
try on the Record, that it appears by ſuch Evidence, or Examination, that '! Co. 31. 
the Felony was originally commenced in a different County, and was of n And. 
ſuch a Nature that the Offender could not have his Clergy. But it is ſaid, And. 114. 
That it is uſual to write in the Margent of the Indictment, that it is for: H. H. P. c. 
Robbery, &c in another County. ITE ou 

Se. 83. It is ſaid to © have been holden by all the Juſtices, That if the old Edi. 
the Felony, whereof a Man is found guilty in the County wherein he is in cb F. 
indicted, be ſuch as doth not need the Benefit of Clergy, as amounting Ys 
only to Petit Larceny, &c. the Offender ſhall have only the proper Judg- © Mo. 550. 
ment for ſuch Offence, and no other, in Reſpect of the Robbery, &c. H. PS., : 
proved upon the Evidence, &c. in the firſt County; for being convicted of H. H. F. 2 
no Offence which will warrant a Judgment of Death, and conſequently 53% N 
having no Need to demand his Clergy, he cannot be hurt by being excluded 5 . 
from it. | 

Sect. 84. It is enacted by 3 & 4 Ph. & M. 4. That thoſe who ſhall ma- vide * 


liciou/'y command, hire or counſel any Perſon or Perſons to commit or do any ſect 45, 46. 
Robbery in or near any Highway in this Realm of England, or in any other the How ſuch 


Rueen's Dominions, ſhall be ouſted of their Clergy, on a Conviction, ſtanding 3 | N 
Mute, peremptory Challenge of more than twenty, or Outlaury. the Indict- 4 
' | ment, ö 
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Secondly, As to Robbery in a Dwelling-houſe, Booth or Tent, I ſhall 3 
conſider the Statutes concerning it as they relate, 8 
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1. To ſuch Robbery putting ſome Perſons in Fear, 
2. To ſuch Robbery putting no Perſon in Fear. 
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Sect. 85. Firſt, As to ſuch Robbery putting ſome Perſon in Fear: It is 2 H. H. P. c. 
obſervable, That all Perſons not in Holy Orders, who ſhall rob any Perſon 351, 352, ke. 
or Perſons in their Dwelling-houſes, or Dwelling-place, the Owner or Dweller 
in the ſame Houſe, his Wife, his Children or Servants then being within, and 
put in Fear and Dread by the ſame, and indicted, * are excluded from their, vige ** 
Clergy by 23 H. 8. 1. and 25 H. 8. 3. revived by 5 & 6 E. 6. 10. upon ſect. zo, 31, 
a Conviction, ſtanding Mute, or peremptory Challenge of more than twen- 32, 33, 2 
ty, and by 3 & 4 W. & M. g. upon an Outlawry. | 42 74. 77. 

Sect. 86. And Note, ® That by 25 H. 8. 3. and 3 & 4 W. & M. g. they > Vide ſupra 
are excluded from their Clergy on an Indictment in a Foreign County. 2 vn 
And their Acceſſaries before are excluded in all Caſes by 3 & 4 Ph. & rye ſupra 
M. 4. : 1 * 45, 46. 

Seck. 87. And by 1* Ed. 6. 12 Par. 10. all Perſons in general who eee 
ſhall break any Houſe by Day or by Night, (viz. ' who ſhall break a Houſe ! Vide ſupra 
burglarily, if in the Night, or ſhall break a Houſe or commit a Felony ber 40. 1 
therein, if in the Day) ® any Perſon being then in the ſame Houſe where the bt 
ſame Breaking ſhall be, and thereby put in Fear or Dread, are excluded from = Vide infra 
their Clergy, as well upon an Appeal as an Indictment, in all Caſes, * except NM A 
that of challenging more than twenty; and by 3 * 4 NV. & M. 9. upon ea. 46. 
ſuch a Challenge, as well as upon a Conviction, &c. upon an IndiCt- * Vide ſupra 
ment, whether in the ſame County wherein the Breaking and Felony leck. 48, 49- 


Vor. II. 4K was 


354 J) 


Vide fupra was committed, or in a'* different County; and the Acceſſaries before to 


25 5 , och a Breaking, if accompanied with ſtealing in a Dwelling-houſe, are 
vH. P. C. ouſted of their Clergy in all' Caſes by 4 &@ 5 Ph. & M. 4. becauſe the felo- 
: ih a nious Taking being accompanied with a Breaking, ſeems properly © enough 


45, 46. to come under the Notion of Robbery in a Dwelling-houſe, all Acceſſaries 
e Vide ſupra. to which before the fact are expreſly excluded from their Clergy by that 
et. 73 Statute, as Acceſſaries before to Robbery in general are by 3G %4 V. & 


fee. . M. 9. | 

1 FA Sect. 88. But © no Breaking is within the Statute of 1 E. 6. which doth 
A&I err. not amount to an actual Breaking df an Houſe, or of ſome Part of it; as 
« Kely. 88, of a Cupboard or Door, &c. fixed to the Freehold ; and therefore the 
Sers ſect. Breaking of a Trunk or Box, &c. ſeem plainly not to be withia the Statute, 


73, 87. infrs, But by 3 & 4 V. & M. 9. Every Perſon or Perſons that ſhall feloniouſly 
Seck. 92, 96. fate away any Goods or Chattels, being in any Dwelling-houſe, the Owner, or 
por 237 any other Perſon being therein, and put in Fear, or ſhall comfort, aid, abet, of. 
: bt, counſel, hire, or command any Perfon to commit ſuch Offence, being thereof 
convidted or attainted or indicted, and ſtanding Mute, or peremptorily chal- 

lenging above twenty, ſhall be ouſted of the Benefit of thetr Clergy. 


2 H. H. P. C. Secondly, As to ſuch Robbery, putting no Perſon in Fear: I ſhall con 
354» 355» Kc. ſider the Statutes concerning it as they relate, | 


7. To ſuch Robbery in a Houſe, which ſome Perſon is in at the 
Time. 5 | 

2, To ſuch Robbery in a Houſe, which no Perſon is in at the 
Time. | 


Sef. 89. As to the firſt of theſe, it is enacted by 5 & 6 E. 6. 9. That 
if it happen any Perſon or Perſons to be found guilty according to the Laws of 
this Realm, for robbing of any Perſon er Perſons in any Part or Parcel f 
their Dwelling-houſes, or Dweliing-places, the Owner or Daveller in the ſame 
Houſe, or his Wife, his Children or Servants being then within the ſame Houſe 
or Place where it ſhall happen the ſame Robbery amd F lony ſhall be committed and 
done, or in any other Place within the Precinct of ſame Houſe or Dwelling- 
place, that ſuch Offenders ſhall in no wiſe be admitted to their Clergy, whether 
the Owner or Dweller in the ſame Houſe, his Wife or Children then and there 
being, ſhall be waking or ſleeping. 

Sed. 90. And that no Perſon or Perſons which ſhall happen to be found 
guilty after the Laws of this Realm, of and for robbing any Perſon or Perſons, 
in any Booth or Tent, in any Fair or Market, the Owner, his Wife, his Chil- 
dren, or Servants or Servant then being within the Booth or Tent, ſhall not be 
admitted to the Benefit of his or their Clergy, but utterly be excluded there, 
&c. without having any Reſpect or Confideration whether the Owner or Dwel- 

ler in ſuch Booths and Tents, his Wife, Children or Servants being in the ſame 
Booths or Tents at the Time of ſuch Robberies and Pelonies committed, ſhall be 


Sleeping or waking. 


H. P. C: Sect. 91. This Statute ſeems plainly to extend to all who ſhall be con- 


236, 237. victed by Verdict or Confeſſion, whether upon an Appeal or Indictment, 
2 H. H. P. C. hut not to thoſe who ſhall be outlawed, or ſtand Mute, or challenge pe- 


2 Vide iupra remptorily above twenty Jurors ; but theſe Defects are ſupplied as to Indict- 
ſea. 48, 49. ments by 3 *S 4 V. & M. 9. 


See. 92. 


Chap. 33. Of Clergy. 


Sect. 92. It ſeems to be generally agreed, That no Robbery is within 
this Statute which is not accompanied with an actual ® Breaking of an, . 
Houſe, or of ſome Part of it, rr OY 


: Vide ſupra 
Se, 93. Allo it ſeems to be agreed, That a Sojourner's Being in an ſe&. 73, 87, 
Houſe at the Time of the Robbery doth not bring it within this Statute ; . 
for the Words are The Owner or Deller in the fame Houſe, or his Wife, 238. ts 
his Children, or Servants, being then within the ſame Houſe, &c. Yet it is 2 H. H. P. C. 
faid in < Hale's Pleas of the Crown to have been ruled by Advice of the $#. po 
Juſtices, That where one entered into the Lodging of Sir H. Hungate, be- 84. 215 4 
ing Parcel of Whitehall, and broke open a Chamber and took away his Caſe ſeeming- 
Goods, his Caſe was within this Statute, and that the Indictment ought to“ . 
be for breaking the King's Houſe, called Whitehall, and for ſtealing the S. P. C. 129. 
Goods of Sir H. H. divers Perſons being in the Houſe: But Note, That H. P. C. 236, 
this Caſe is wholly omitted in the firſt Edition of Hale's Pleas of the Crown, 11 Co. 36, b. 
Fand I cannot but think that it is miſprinted in the Second; [105] becauſe « Folio 237. 
ſuch a Robbery ſeems by no Means within the Purview of this Statute, *3* 
which extends only to ſuch Robberies as are done to a Man in ſuch a Place 
as may be called bis Dwelling-houſe, or Dwelling-place, his Wife, Children, 
er Servants being at the ſame Time within the ſame. But in the State of 
this Cale it ſcems to be admitted, That H#b:zeball, wherein the Felony was 
committed, could not properly be called, nor ought to be laid in the In- 
dictment as the Dwelling-houſe or Dwelling- place of the ſaid Sir H. H. who 
was the Perſon robbed, but of the King: Alſo it ſeems to be admitted, 
That it is ſufficient to ſet forth generally in the Indiament that divers Per- 
ſons were in the Houſe, without ſhewing that they were under any Rela- 
tion to the Perſon robbed, as his Children or Servants, &c, which * ſeems vide Hen. 
to be neceſſarily required by 5 & 6 E. 6. 9. And therefore I take it, that 64. 
the Statute here intended is not 5 & 6 E. 6. 9. but rather 1 E. 6. * 12, H. H. C. 235. 
Par. 10. or 39 El. 15. Yet Quare, for neither of theſe Statutes ſeem 11 Co. 46. b. 
to extend to this Caſe as it is here put. However 3 & 4 V. C. M. g. S. P. C. 129. b. 
ſeems fully to extend to it. By which it is enacted, That all thoſe who * 
ſhall rob any Dwelling-houſe in the Day-time, any Perſon being therein, or ſect 87. 
ſhall comfort, aid, abet, affiſt, counſel, hire or command any 8 to com- 3 8 | 
mit ſuch Offence, being thereof convicted or attainted, or indicted, and land- 9? 9 97. 
ing Mute, or challenging peremptorily above twenty, ſhall be ouſted of their 
Clergy.. But I do not * find that any Statute excludes thoſe from Mer. "TY 
Clergy who are Acceſſaries to a Robbery in a Booth or Tent, except it be ue * 4 
from the Perſon of a Man, in which Caſe the Acceſſaries before the Fact Ph. & M. 
ſeem to be excluded from their Clergy by 3 & 4 V. & M. 9. as ſhall be _— 
more fully ſhewn hereafter. * 
Sect. 94. It ſeems plain, That thoſe who are guilty of a Felony with- 
in theſe Statutes, are excluded from their Clergy by 3 & 4 V. & M. g. on 
an Indictment in a Foreign County, in the ſame Manner as if they had 
been convicted in the firſt County, as hath been more fully ſhewn, Se. 
80, 81, 82, 83. 
Sect. 95. Second] , As to ſuch Robbery in a Houſe which no Perſon 


is in at the Time: It is recited by 39 El. 15. That then of late divers , H. H. P. C. 
lewd and felonious Perſons, underſtanding that the Robbing of Houſes in the Days 3 56. 
time, no Perſon being therein at the Time, is not ſo penal as where ſome Perſon is 
therein, had been emboldened to take their Opportunity to commit many heinous 
Robberies in breaking and entring divers Houſes, &c. and thereupon it is 


enacted, That if any Perſon ſhall be found guilty, and convicted by Verdict, Con- 
— Heffion, or otherwiſe, according to the Laws of this Realm for the felontous taking 


2 away 


355 


away in the Day-time, of any Money, Goods or Chattel, being of the Value of 5 s. 
or upwards, in any Dwelling-houſe or Houſes, or any Part thereof, or any Out- 
houſe or Out-houſes, belonging and uſed to and with any Dwelling-houſe or 
Houſes, altbo no Perſon ſhall be in the ſaid Houſe or Out-houſes at the Time 
of ſuch Felony committed, then ſuch Perſon ſhall not be admitted to the Benefit 
of hrs Clergy. 
* = Notwithſtanding the Words of the Purview of this Statute 
ſeem plainly to include all felonious Takings to the Value of 5 f. out of an 
Houſe, Cc. whether with or without Force; yet ſince the Miſchief com- 
plained of in the Preamble, and intended to be redrefled, is the frequent 
Committing of many heinous Robberies in breaking and entring, &c. and 
« Supra ſea, fince all other à Statutes excluding the Benefit of Clergy from Robberies in 
73, 87,88, Houſes, have been conſtrued to extend to ſuch Larcenies only as are ac- 
2147 jo. Companied with a Breaking of a Houſe, or of ſome Part of it; it ſeems 
58, 69, 70, agreed, That this Statute alſo ſhall extend only to ſuch a felonious Taking 
H. P. C. 237, as is accompanied with the like Break ing. 
211 1p c. Set. 97. It ſeems agreed, That a Chamber in one of the Inns of 
256. Court, wherein a Perſon uſually lodges, is properly a Dwelling- houſe with- 
4 87 b. in this Statute, and may be ſo called in an Indictment, becauſe every Owner 
Ne of ſuch a Chamber hath a ſeparate Intereſt in it. But that a Lodging in 
e Cro. Ca. Whitehall or Somerſet-houſe is not * a Dwelling-houſe within this Statute ; 
BRED from whence it ſeems to follow, That a Robbery in ſuch a Lodging is not 
H. P. C83, excluded from the Clergy by this Statute, if any Perſon were at the Time in 
237. any other Part of the Palace, becauſe the Whole is but one Dwelling-houſe, 
1 H. F. O. Secf. 98. It ſeems agreed, That no Acceſſary is ouſted of his Clergy 
Kely. 27, 52. by this Statute. Alſo it hath been adjudged, * That he who ſtands by and 
See — ch. abets another while he breaks and enters the Houſe, and afterwards divides 
TE hs the Money with him, but doth not actually enter the Houſe himſelf, is 
52. not within the Statute ; the Reaſon whereof ſeems to be this, That the 
on ſupra Words, F any Perſon ſhall be convicted, &c. of a felonious taking, &c. 
5 H. Pc. in a Dwelling-houſe, &c. ſhall in ſo penal a Law be intended only 
237. of an actual Taking, and not of a conſtructive one. [106] But this ſeems oy 
- bs 3 extremely nice Caſe, and if it were a new Point, and not confirmed by 
Supra ſect. Experience, the Authority of it might perhaps be juſtly queſtioned; for 
45s 4%: if the Perſon, who only ſtood by and entered not the Houſe, had aQually 


OS entred it, and the other only had taken the Money, and had not given him 
2 H. H. P. C. any Part of it till both had gone out of the Houſe; in this Caſe as well as 
1 Tat in the other, it might be ſaid, That he, who actually received not any 


the ame Part of the Money till he was gone out of the Houſe was guilty on- 
Caſeis in ly of a conſtructive Taking in the Houſe, and conſequently not within 
** this Statute, But I cannot eaſily perſuade myſelf but that in ſuch a 
Pointis not Caſe both muſt be adjudged equally within the Statute ; and why not 


taken Notice ag well in the other, it ſeeming an uncontroverted 5 Rule, That where 
of. 5 . 3 | 
2 Vide ſupra divers are preſent and abet one another in committing any Felony, the 
ch. 29. ſet. Act of one ſhall be looked on as the Act of all. And upon this Ground, 
7. 8, 13 as I take it, it hath been always agreed, that thoſe who are preſent, and 
abetting, when a Murder or Robbery is committed, are all of them equal- 
ly excluded from their Clergy, whether they actually gave the Stroke or 
took the Money or not; and yet the Statutes to this Purpoſe mention 
only thoſe who ſhall be found guilty of Murder or Robbing, Ce. 
? oh 5. Nor do I find any Reſolution to the contrary on any other Statute 
P. C. 58. concerning Clergy, except only the Statute of Stabbing, whereon it 


75 30. hath been adjudged, That the Perſon only who gives the Stab is within 
* | the 
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the Purview of it : But this ſeems plainly to depend on the particular Cir- 
cumſtances of _ Offence, which is excluded from Clergy in Reſpe& of 
the Cruelty and Bloody Mind of him who gives the Stab, which certainly 
is peculiar to himſelf. 
Sec. 99. However it is certain at this Day, That whoever ſhall comfort, 
aid, abet, affift, counſel, hire or command any Perſon or Perſons to break any 
Drwelling-bouſe, Shop, or Ware-houſe thereunto belonging, or therewith uſed, in 
the Day-time, and felaniouſiy take away any Money, Goods, or Chattel of the 
Value , 5 s. or upwards therein being, altho' no Perſon ſhall be within ſuch 
Diwoelling-hbouſe, Shop or Warehouſe, being convicted or attainted, or being in- 
dicted and ſtanding Mute, or challenging peremptorily above twenty, ſhall be 
excluded from their Clergy by the expreſs Words of 3 & 4 W. & M. 9. 
Sec. 100, But Note, That this Clauſe mentioning only a felonious 
Taking in a Dwelling-Houſe, Shop, or Warehouſe thereunto belonging, 
and not mentioning Out-houſes in general, as 39 El. doth, ſeems to have 
done it. with a view to leave Out-houſes to the ſame Conſtruction which 
prevailed before; and therefore I take it that an Aſſiſtant to ſuch a Felony 
in an Out-houſe, not being ſuch a Shop or Warehouſe, without entring 
into it, is clearly intitled to the Benefit of his Clergy ſince this Statute, 
however it might be diſputed before. 

Sect. 101. Note alſo, That the Acceſſaries before to ſuch a Felony in 
any Out-houſe, not being ſuch a Shop or Warehouſe, are till intitled to 
the Benefit of their Clergy, becauſe the only * Law which excludes them a H. P. C. 
is the above-cited Clauſe of 3 & 4 N. & M. 9. which extends only to yo. ſect. 
ſuch Felonies in a Dwelling-houſe, Shop or. Warehouſe thereunto be- gg. 
longing. | 

Se. 102. But all Principals in any Felony within the ſaid Statute of 
39 El. are excluded from their Clergy by the ſame Statute upon any Con- 
viction, whether upon an Indictment or Appeal; and by the ſaid Statute of 
3 4M. & M. upon an Outlawry, ſtanding Mute, or peremptory , Supra ſect, 
Challenge of more than twenty, upon an Indictment, whether in the 4%. 49- 
ſame County in which the Felony was firſt committed, or in a different 
9 County, | | d Supra ſect. 

| Sect. 103. Thirdly, As to Robbery in general, it is enacted by 3 & 487, 82, 83. 

NV. & M. g. That all and every Perſon or Perſons that ſhall rob any other Per- 
fon, or ſhall comfort, aid, abet, affiſt, counſel, hire or command any Perſon or 
Perſons to commit ſuch Offence, being thereof convicted or attainted, or being 
indicted and ſtanding Mute, or challenging peremptorily above twenty, ſhall not 


have the Benefit of his Clergy. 


Sef. 104. Sixthly, As to Burglary : if any Perſon be in the Houſe « Vide 11 
at the Time of the Breaking, and thereby put in Fear, the Principal is ex- ” 35. b. 
cluded from his Clergy by 1 E. 6. 12. Par, 10. in all Caſes, except that 2 H. H. P. C. 


of challenging more than twenty, and by 25 H. 8. revived * by 5 & 6 E. 369, 361. 


Vide ſupra 
ſect. 98. 


6. or at leaſt by 3 & 4 V. & M. 9. upon ſuch a Challenge, upon an In- F 
dictment. fVide ſupra 


Se. 105. Alſo the Principal in every Burglary, whether s any Per- ſect. 42, 43 
ſon were in the Houſe at the Time or not, is excluded from his Clergy ! Poph. 42s 


by 18 El. 7. upon ab Conviction by Verdict, Outlawry, or Confeſſion; 1 


and by 3 & 4 V. & M. upon ſtanding Mute, or challenging peremptorily fore 660. 

more than twenty upon an Indictment. 4 Co. 40. a. 
| B. 1. ch. 38. 

ſe. 11. 

bd 11 Co. 35. b. 

H. P. C. 233. 


vor. II. 41 * Sect. 106. 
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a Vide 1 Co. Get 106. Alſo by a the ſame Statute of 3 & 4. IF. & M, 9. Every 
3 Per ſin who ſhall counſel, hire or command any Perſon to commit any Burglary, 
n being tberegf convicted, or attainted, or being indicted, and flanding Mute, 


. „ 
vH. P. C. or challenging peremptorily above twenty, ſhall not have bis Clergy. 
a 7 e As to Arſon : It hath been clearly * ſettled, ſince 


345, 346. Poulter's Caſe, that the Principal © not being in Holy Orders, is excluded 

11 Co 29, from Clergy upon an Indictment in all Caſes, except Outlawry, by 

"Fas fopra 23 H. 8. and 25 H. 8. as“ revived by 5 & 6. E. 6. 10. And it is certain that 
he is excluded upon an Outlawry on an Indictment by 3 & 4M. & M. g. 


ſect. 10, 11, © | 
12,13.3932. Gf 108, Alſo Acceſſaties to the Fact betore, maliciouſly, are excluded 


es 44 in all Caſes by 4 & * 5 Ph. & M. 4. 


e Supra ſet, Sect. 109. Note, That by 1 E. 6. 12. Par, 14. . Every Lord of Par- 
17 liament is allowed bis Clergy in all Caſes, wherein others are excluded by 
Ys FC 130. 4 ® - 
2 HI. H. P. C. that Act, except wilfu] Murder, and conſequently cannot be denied his 


370. Clergy f. other Felony wherein it was grantable at Common Law, un- 
3 Ic 5 e by ſome Satte made ſince the firſt Year of Edward VI. 


42, 43, 44+ 
See the Sta- gr 8 revived by 5 C 6 E. 6. 10. 


tute of Marl. ect. 110. As to the third general Point of this Chapter, viz. At what 


Wetain, 1. Time the Benefit of Clergy is demandable : It ſeems That it might be 
ch 2. dcmanded by the ancient Common Law as ſoon as the Priſoner was brought 
i agony _ to the Bar, bcfore any Indictment or other Proceeding againſt him; for it 

15. ty the Clergy claimed, and were in a great Meaſure 


2 Inſt. 150, is plai p That ancien : 3 
ze 6s. jn ule a Privilege of being wholly free from ſecular Juriſdiction 


S. P. C. 123. for Ci imes puniſhable with Loſs of Life or Member. But after the 


Lett. C. 130. 8 3 5 
b. 131.2. 185. Statute of Meſtminſter 1. Ch. 2. which ſtrictly enjoined the Ordinaries 
5 fer Clerks who have been indicted by ſolemn Inqueſts to be 


| 77. 78, &c, not to ſu : p | 
brad bb! 3. delivered without due Purgation, the Judges ſoon made a ſettled Rule 


ch. g. * not to deliver any Clerk to the O.dinary, before he had been firſt in- 


Capes - . Re 0 arraigned, and his Offence had been inquired of and found 


Hob 288, b I ſt of Office, which was done both to the End that if the Pri- 
325 3 3 found guilty, he, | might abſolutely forfeit his Goods, (which 


Yet in Kely. : . 
100, . were ſaved by a Purgation) and alſo that the Court might be 


trary ſeems to appriſed, whether it were proper f:om the Circumſtances of the Cale dil- 
be holden, P. e Vf 88 e e deliver the Clerk to the Ordinary gene- 


1 Vide Brat, Cloſed upon | 

lib. a 3 9. rally, er Caſe he was allowed to make his Purgation , or ſpecially, 
* Cleri, , abſque purgatione facienda, But this Practice being tound inconvenient to 
S.P.C 1 38. Priſoners, becauſe they loſt their Goods, if found guilty by ſuch Inquiry, 
Lett, E 139. and yet could take no Challenge to any of the Jury, it being but an In- 


Lett. A. 140. 5 Practice ever ſince the Rei 
veſt of Office; it hath been the genera , l zn 
Supra ſect. 5 = 6 © oblige thoſe who demand the Benefit of Clergy to plead 


, 2. 5 f 
Firz. Coro. and put themſelves upon their Trial, under? Pain of being dealt with as 


18.7 C. 131, thoſe that ſtand Mute, whereby they forfeit thoir Goods 4 without any 
185. Inquiry concerning their Crime; but yet * cannot be denied their Clergy, 


3 where they ſhould be intitled to it in caſe they were convicted, unleſs 


II. b. C. 239. they be ſpecially excluded by ſome Statute. But after a Clerk hath put 
Finch of Himſelf upon his Trial, and the Inqueſt are charged with him, it is taid 


2 . that he * may, if he defire it, be admitted to his Cle. gy, before the Jury come 
238,370,598. back ; but ſhall not forfeit his Goods unleſs they find him guilty, 
380, 417. | 


But this ſeems | | g 
to be doubtful, Fitz. Coro. 233. S. P. C. 131, 185. 5 Co. 110. Regi. 68. PI Com, 262. b. Cont. 40 


Aſſ 42. pl. 23. Abridged Fitz. Coro. 91. Bro. Forfeiture, 5. Hob. 289. tis holden, That the Goods are not for- 
ſeit without a Conviction. m 4 P. C. 240. Hob. 288, 289 S. P. C. 139 Letter D. 5 Co. 109. *® Vide 
Fitz. Coro. 109, 417. H. P. C 240. Raſt. Ent. 121, pl. 1. Hob. 288, 289. Kely. 100. N... 
239. 2 H. H. P. C. 378. 2 Inſt. 164. Fitz. Coro. 53, 58. S. P. C. 131. Salk. 61. Finch of Law 463. Hob. 
288. P Fitz. Coro 58. ſo ſaid in a Note of a Caſe in 3 H. 7. 1. But I do not find it made out by the Books st large. 
But this is clearly holden 3 H. 7.12. pl. 10. Abridged Fitz. Coro. 53. 4 Supra Ch. 30. ſect. 19. 8 H. 4. 3. 


pl. 5. Abridged Fitz. Coro. 72. Supra ch. 30. ſect. 24. . P. C. 134. 3. b. Finch of Law 463. 
Seo. 111, 
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Sect, 111. Alſo I take it to be generally agreed in the later * Books, H. P. c. 


That a Perſon may demand his Clergy after a Non legit recorded ; and 212 17 5 c 


alſo after Judgment given againſt him, whether of “ Death, or of * Pain 378, 379» 


fort & dure, or of d Outlawry, Sc. as well as before Judgment, and even * 1 
„. C. 132. 


* under the Gallows, if there be a Judge there who has Power to allow it; I euer z 
as a Juſtice of the King's Bench, if the Party were condemned there ; or Finch of 
a Juſtice of Gaol-Delivery, if he were condemned before him, and the Law 363, 
Commiſſion of Gaol-Delivery be not f yet adjourned, and according to ſome Fi. Coro. 


Opinions, even tho the Commiſſion were adjourned, 99, 109. 
Sect. 112. As to the fourth general Point of this Chapter, viz. Whe- 7 * 
ther the Benefit of Clergy ſhall be allowed where it is not demanded: e. 
I take it to be generally agreed, That notwithſtanding it was anciently the yin" gs 


m uſual Method for the Ordinary to demand the Criminal as his Clerk, Coro. 117. 


before the Court allowed him the Benefit of his Clergy : Yet there was om Fitz. . 
oro. 233. 


no Neceflity that any ſuch demand ſhould be made by the Ordinary: 5 af 
Bat the Court might without it admit a Perſon to the Benefit of his " 4" g 


Clergy upon ſufficient Evidence of his being a Clerk; as upon his producing orig Fitz, 
oro. 91. 


Letters of Orders, or reading as a Clerk, &c. except he appears to have Py. 183 pl. 
been guilty of Sacrilege, or of breaking the Priſon of the Ordinary; in 89 

which Caſes it is ſaid to have been in a great Meaſure left to the * Diſ- 3 - 2 
cretion of the Ordinary, whether he ſhould have his Clergy or not. Abridg. Fitz, 


And as there is no Neceſſity that the Ordinary ſhould demand the Benefit 1 
ro. Cler. 1. 


of Clergy for a Clerk ; fo neither doth there ſcem to be any that e. F.C. 239. 


the Priſoner himſelf ſhould demand it, where it ſufficiently appeared 1H. H P. C. 
to the Court that he has a Right to it in Reſpect of his being in Ocders, 370 & 


&c. in which Caſe, if the Priſoner does not demand it, it ſeems to be sec. 24. 
left to the Diſcretion of the Judge, whether he will allow it him or 4 9 E. 4. 2 
not. | n 
= Fitz. 
Sec. 113. As to the fifth general Point of this Chapter, viz. Who ging 


i is to judge whether a Perſon who demands the Benefit of Clergy, 34 H. 6. 49. 
| have a Right to it or not: I take it, That in all Caſes the Temporal Sov Fitz, 


Judge is to determine both, whether the Crime be within the B-nefit of Coro. 20. 
Bro, Cler. 1. 


Clergy, and alſo whether the Perſon who demands it be qualified O25 %So:; 
demand it or not; for notwithſtanding it had its * original Commence- 240. 29 
ment from the Cinon Law ; yet it being no * otherwiſe to be allowed Dy. 205. pl. 


here than as it hath been received by, and is agreeable to the Common or &'p'6 , = 


Statute Law, whereof the Temporal Courts are the Judges, it ſeems Letter B. 
very reaſonable that all Queſtions ? of this Kind be determined by thoſe * 


Courts. And therefore even in thoſe Caſes wherein by the old Books * p. C. 132. 


the Ordinary ſeems to have been allowed a diſcretionary Power of de- Letter B. 
manding or refuſing a Clerk; as where he hath been guilty of ? Sacri- ob re 
lege, and alio in Caſes wherein it is ſaid generally, That a Priſoner hath 126. 4. 


no Right to his Clergy, as where he is convict of * Hereſy, &c. it ſeems * 45 it ſeems | 
: from Dy. 205. 


to be taken as a Ground by Staundforde, That the Temporal Judge, where pl. 5, 6. 


the Ordinary refuſes a Priſoner, has a Power to determine whether ſtill 2 H. H. P. C. 
he may be allowed his Clergy or not. And this ſeems to be grounded 3327 ;. 57 


Weſt. 1. ch. 2. 


2 Inſt. 163, 164. 8. P. C. 130. b. 9 E. 4. 28. 12 Aſſ. pl. 15. 34 H. 6. 49. pl. 16, Kely. gg. . 
131. b. 132, 133. Hob 289, 290. Fitz. Coro. 117. Bro. Clergy, 1, 9. See the following Section. But this 
Matter ſeems to be left doubtful, 12 Aſſ. pl. 15. Abridged Bro Clergy, 9. 34 H. 6. 49. pl. 16. Kely. 99. Fitz. 
Coro. 44, 120, 191. 9 E. 4. 28. F. N. B. 66. Letter B. * Vide ſupra ſect 9. Fitz. Coro. 112, 120. S. P. C. 
133. b. 27 Aſſ. pl 42. Abridged Fitz. Coro. 205. IS. P. C. 131. b. Fitz. Coro. 191, 254. 26 Al. pl 19. 
H. P. C 239. 2 Hl. H. P. C. 321, 378, 379. Bro. Clergy, 1, 9. Coro. 73. Hob. 288, 289. n Vide ſupra 
ſet. 2. Hob. 288. a Vide ſupra ſect. 2. 110. Hob. 288. o Vide 1 E. 3. 13. pl. 8. 1 Af. pl. 4. Abridged 
Fitz. Coro. 155. Bro. Cler. 8, Where the Court refuſed to deliver to the Ordinary a Clerk who had abjured, t. ll he 
ſhould get the King's Pardon of his Return into the Land without Licence. See Kely. 28. P S. P. C. 133. Letter B. 
Supra Sect. 9. 48. P. C. 133. Letter B But 21 E. 4. 21. pl. 1. Abridged Bro. Clergy, 18. 9 E. 4. 28. pl. 41. 
Abridged Bro. Clergy, 7. ſeem to be contrary, where the Ordinary Aſſigus no particular Caſe of Refuſal. 
0 
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on good Reaſon; for otherwiſe in ſuch' Caſes the Ordinary! by ſuch 
Pretences might have an abſolute Power of controlling the Temporal 
Courts in a Matter properly determinable by ſuch Courts. And theres 
fore whatever Point it may turn upon whether a Priſoner ought to have 
his Clergy or not, as the Validity of his Letters of Orders, or his being a 
Heretick Convict, &c. how ſoever the Temporal Courts may pay the higheſt 
« Hob. 290.” Regard” to the Certificate ' of the Ordinary; 3 1. take it to be generally 
See the Notes a holden, That they only are finally te determine Whether upon the 
to the other. Whole the Priſoner be well intitled to his Clergy, or not, becauſe the 
2 1 had. Ordinary is not in this Reſpe& eſteemed as a Judge, but b only as a Mini- 
going Section; fter to the Court, However it was certainly the e ſettled Practice (while 
vet 9 F. 4. the Method of trying the Prifonet's Capacity of receiving Orders was by 
Abrid. Bro, putting bim to read a Verſe,) for the Judges of the Common Law. to 
Clergy, 7- over-rule the Ordinary as to the Point, whether the Priſoner read as. a 
3 Clerk or not; and to record a Legit or Non legit, according to their OWN 
left doubtful udgment, | . 3 DO peep 85 e ab 

Vide Fitz. Sect. 114. But the Neceſſity of ſuch an Ability to read in the Caſe of 
F. N 66. A Peer, was taken away by 1 E. E. d 12. Par. x5. by which it' is enacted, 
Lerter B. That in every Caſe where any of the King's Subjects ſhall upon his Prayer 
ef. 5 +: 29. have the Privilege of his Clergy, &c. every Lord having Place and Voice in 
Atridg Fitz. Parliament, ſhall by Virtue of that Act of Common Grace, upon his Requeſt or 
Fines, 24- Prayer, alledging that he is 4 Lord or Peer of this Realm and claiming the 
poi FOI Benefit of this Act tho he cannot read, without any burning in the Hand, Los 
Ordinary, 16. 9 f Inheritance, or Corruption of Blood, be adjudged, deemed, taken and uſed 
34 — . 49. for the firſt Time only, to all Intents, Conſtructions and Purpoſes, as a Clert 
Abridg. Fitz. convict, and ſhall be in Caſe of a Clerk convict, which may mate Purgaticn, 
Fices 19. uit hout any further or other Benefit or Privilege of Clergy, to any ſuch Lord 
Bro, Clergy. „ peer from thenceforth, at any Time after, for any Cauſe to be allowed, &c. 

7 H. 4. 41, See. 115. The Neceſſity of ſuch Reading is alſo taken away, as to 
pl. 6. every common Perſon, by 5 Anne, 6. by which it is enacted, That if ary 
red * Perſun convict of ſucb Felony, for which he ought to bave the Benefit of Clergy, 
Ordinary, 20. pray the Benefit of that Act, he ſhall not be required to read, but ſhall be 
«; = 7:9 puniſhed as a Clerk convict. L 

Alte Fitz. Sect. 116. As to the ſixth general Point of this Chapter, viz. How 
Impriſonm. far the Ordinary was puniſhable at Law for demanding or refuſing 2 
= Ordina- Clerk againſt Law: It ſeems agreed, That anciently this was ſuch a 
Ty, 11. Contempt for which his Temporalities might be ſeiſed: But ſince the 
Kely. 51, 89 Statute of 25 E. 3. 6. which provides, That Prelates ſhall be admitted to 
5 woe pay a reaſonable Fine for Contempts to Writs of Quare non admiſit, and fuch 
8. p. C. 131. Jike, it ſeems to have been generally * agreed, That the Ordinary is liable 
one only to be fined, but to no ſuch Seizure for a Contempt of this Kind, as 
C, D. 133. in obſtinately 5 perſiſting to return that a Priſoner reads as a Clei k, or 


* A, B. the contrary, &c. againſt the declared Senſe of the Court. 
C, D. 141. : | | | SIT 
Letter B. | . | 

H. P. C. 240. 2 H. H. P. C. 378, 381. 21 E. 4. 21. pl. 1. Abridged Bro. Clergy, 18. e Kely. 28, 51. ; 9 E. 4. 
28. pl. 41. Abridged Fitz. Coro. 32. Bro. Ordin. 12, See the Caſes cited to the precedent Letter. d Vide ſupra 
ſect. 109. 8. P. C. 129. b. 130. * Fitz Coro. 32, 191, 233. 9 E. 4. 28. pl. 41. Vide 21 E. z. 3. pl. 7. 
Bro. Contempt, 19 8. P. C. 132. Letter D. Hob. 290. 2 Inſt. 164. See the Notes under the next Letter. 
9 E. 4. 28. a. Abridged Fitz Coro. 32, Bro. Clerꝑy, 7. E. 4. 29. pl. 12. Abridged Fitz. Fines, 24. Bro. 
Clergy, 17. Ordinary, 16. 34 H. 6. 49 pl. 16. Abridged Fitz. Fines, 19. Bro. Clergy, 1. 15 H. 7. 9. pl. 8. 
Abridged Fitz Impriſonm. 28. Bro. Ordinary, 11. Kely. 28, 51. Finch of Law 463. 2 Inſt, 164, Yet ſee the 
contrary holden the very next Year, 26 Aff. pl. 19. Abridged Fitz, Coro. 191. And alſo 7H. 4. 41. pl. 6. 
| Abridged Bro. Clergy, 2. Ordinary, 20. AndS, P. C. 132. Letter D. 5 See the Books cited to the other Parts 
of this Section. 


1 
Sect. 117. 
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Se. 117. As to the ſeventh general Point of this Chapter. vis, In 2 H. H. P. C. 
what Manner a Clerk was to be delivered to the Ordinary, and afterwards 1 
demeſned by the Common Law: It ſeems plain, That antiently where- z. c. 9. 


ever a Clerk was delivered to the Ordinary by a temporal Judges his Per- S. P. G. 


: . RY. , * . ; . > Goo 
ſon ought to be kept in the Ordinary's Prifon, till he had been tried #37; ew: 


before him by a Jury of twelve Clerks; for the Jury never pretended tute of Welt, 
to an abſolute Exemption from all kind of Puniſhment for their Crimes, , 1 „ 
but only to a Privilege of being tried only by Eccleſiaſtical Clergy; and this 164. 
was anciently fo far indulged them, that after they had been once been deli- &. P. C. 137. 
vered to the Ordinary, they could not afterwards be remanded to any 4 5 * 
temporal Court, before the Statute of 8 Eliz. 4. ſet forth more at large if the Ordina.. 
Section 122, Cc, either for the ſame Crime wherewith they had ENTS. 
been charged in ſuch Court, or for any other © committed before the roche ig 
Time when the Benefit of Clergy was allowed them, whether ſuch making tuch 
other Crimes were within the Benefit of Clergy, or not. And if they 3 
could acquit themſelves on their Trial before the Ordinary of the Crimes ned by the 
for which they had been arraigned in the Temporal Courts, which Ac- Temporal 
quittal was called a Purgation, © they antiently claimed a Right not only *: . 9. pl. 
to be delivered out of Priſon, but alſo to be reſtored to their Goods, 8. 9 E. 4. 
&c. But to render ſuch Purgation the more difficult, and alſo to delay = 40 
the Delivery of Great Offenders as much as poſſible, the Judges ancient- derne 

ly often refuſed * to deliver them to the Ordinary till they had been ar- was expreſly 
raigned of all the Crimes whereof they ſtood indicted. But after the Sta- Nr 
tute of 52 5 E. 3. the Judges could not refuſe the Delivery of Clerks Con- 5; and ap. 
vict in reſpect of any Crime whereof they had not been actually arraign- Pear from 


| . : , he Reei 
ed; and therefore they uſed to arraign them at once for all the Crimes fg * 4 


163, 


whereof they ſtood indicted. | | Vide Dyer 
Sect. 118. And if ſuch Clerks could not purge themſelves upon ſuch 7' 4 51 - 


a Trial, I do not! find that they were anciently liable to any greater H. b. C. 213, 
Puniſhment than Degradation, and the Loſs of their Goods, and the 249 : 
Profits of their Lands, unleſs they had been guilty of Apoſtacy, Gc. oo 3 
But afterwards, * by a Provincial Conſtitution, if they were notoriouſly Lett. a, 
ſcandalous, they were to be kept in a perpetual Priſon, on ſlender Finch of 
Deo 5 „ 
Sect. 119. If the Ordinary had refuſed to admit a Clerk delivered to Finch or 
him to make his Purgation, he might be compelled *' by a ſpecial Writ 467 404, 
for that Purpole. „„ LED es *H PC. 241; 
Sect. 120. But this Privilege was often very much abuſed ; and 5 Co. 110. b. 
therefore after the Statute of Weſtminſter, i. Ch. 2. which requires that x; ho hens” 
no Clerk ſhall be delivered without due Purgation, the Courts of Com- ſter 68. b. 
mon Law would never deliver over a Clerk to the Ordinary, without a Na Wii 
= previous Inquiry into, or Trial of his Crime; ' whereupon if the Clerk to this Pur. 
were found Guilty, he abſolutely forfeited his Goods, and the ' Judges poſe. 


would often in their Diſcretion make a Special Delivery abſque purga- 1 8 : 85 : 
| 192. 

Lett. B. 193. Reg. 68. b. Vide 1 Rich, 3. ch. 3. f Fitz. Coro, 394. 461. Bro. Clergy, 24, 30. 8. P. C. 56. 
Lett. D. 108. Lett. A. H. PC. 213. Bro. Coro. 11. 8. P. C. 108. Lett. A. 142. Lett. B. Dy. 214, 215. 
d Bract. lib. 3. c. 9. ſet. 2. 8. P. C. 138. Lett. B. H. P. C. 241. 5 Co. 110. b. Bracton and Staundforde in 
the Places cited to the precedent Letter ſeem to hold generally, That Degradation was the only Puniſhment ; but I ſup- 
poſe that they mean the only Puniſhment to the Perſon. k 8. P. C. 140, 141. See Cro. Ja. 431. * BraQt. lib, 3. 
cap. 9. ſect. 3. S. P. C. 137. Lett. C. 138. Lett, A. 15 H. 7.9. pl. 8. Cro, Jac. 431. Bro. Coro. 223. A Vi- 
de ſupra ſect. 117. H. P. C. 240. 2 Inſt, 195. Hob. 289. | 
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tone facienda; as where it appeared that a Prifoner was à common 
8. P. C. 139. 2 Thief, Sc. or where in an Appeal of Robbery a Reſtitution. of the 
Lett. D. Goods ſtolen had been awarded b to the Appellant, which Judgment 
33 they would not ſuffer to e by a Purgation. And both in 


Fitz. Coro. 


247. ſuch a Caſe, and alſo a fort, where a Clerk is admitted to his Clergy 
rips Toy after an Attainder, whether by an expreſs Judgment or by Outlawry, 


8. P. C. 139. Ce. or even after a Confeſſion © though he were not ſpecially delivered 
Lett. B. abſque pur galione facienda, the Ordinary ſeems by the ſtronger d Opinions 


wh 7, to have been liable to an Eſcape, if he had admitted him to his Pur- 
e But this nh gations, becauſe it could not but contradict a Judgment, or the Party's 


left a 8 own Confeſſion, which is the higheſt Conviction. Neither was any Purga- 
Let. E. 139 tion thought lawful without a previous Notice to the e King of the Time 
Letter a. when it was intended to be made. | 


But . Seck. 121. As to the Eighth general Point of this Chapter, vis. What 
2 ſhall be done to one who is allowed the Privilege of Clergy at this 


might be d-. Day, and how far it ſhall be for his Benefit: It is enacted by 4 H. 7. 13. 
n That if any Perſon not in Orders, ſhall be convitt of Murder, he ſhall be 


bY Bo rior 4 aftera Con- marked with an M. and if of any other Felony, with a T. on the Brawn of 


. 


| for a2 . _ by the Left Thumb, in open Court, before he ſhall be delivered to the Ordinary. * 
5; ee. Pitz. Coro. And it is faid by Hale, That by 3 H. 7. 1. A Clerk convicted of Man- 
11 ee ; 393 laughter ſhall be committed, or bailed at Diſcretion till the Year be paſſed, 
id | pf $0 RE But the contrary hath been * adjudged ; for the ſaid Statute mentions 
2h H. di. 1. K.. ” 15 * only thoſe who are acquitted of Murder at the King's Suit, within the 
22 b cd. Cont, Fitz Vear and Day, in which Caſe it directs that they ſhall be committed or 

2. foe 1 Me: n bailed, till the Year and Day be paſſed, that they may be forthcoming, 
„u. 138. Lett. C. in order to anſwer to an Appeal, if brought within that Time. But it 
ir, l. 27 H. 6. J. b. admits the Clergy once had to be a good Bar to an Appeal, even after 
8 an Attainder, and therefore cannot be thought to have intended to make 
13 E. 4. 3. Proviſion in any Caſe for the Parties being forthcoming to anſwer an 
1 * "bro, Appeal after Clergy hath been allowed him, which makes it ineffeQual, 
Caro: ics. But it is certain, that any Perſon who hath his Clergy may be committed 
Fit. Coro. 38. for any Time within a Year by 18 Eliz. 7, Par, 3. ſet forth more at 

_ large, Seck. 1 

Abridg Fitz. ect. 122, It is recited by 8 Eliz. 4. Par. 3. That divers Perſons bad 
Cor: 56. . 36. oft times committed ſundry deteſtable Felonies, for the which Clergy is not al- 
Abridg, Bro. owable, and afterwards had fled to Places remote where they were not known, 

Coro. 55. and committed ſome other Felony within the Benefit of Clergy, and being ar- 


Bro. Cor. 4. raignęd for the ſame had hag their Clergy allowed them, and thereupon been com- 
* 4%% mitted to the Cuſtody. of the Ordinary, the former Offence being then not known, 


Cont. Hob. and fo by that Means could not after be impeached for the ſame, to the great 
pit. Coro. enccuraging of Offenders, uſing ſuch Practices of Fore-knowledge and ſet Pur- 
109, 128, poſe for their Di/charge of the fame, [Tt <0 « | 

247, a. See. 123. For Reformation whereof it is enafted, That every Perſon or 
Abridy. | Fiz Perſons, who ſhall hereafter upon his or their Arraignment for any Felony, be ad- 
Coro. 176, mitted to the Benefit of his Clergy, and delivered to the Ordinary for the ſame, 
. 4 B. 1. 984 ſpall make bis due Purgatien for the ſame Offence or Offences whereupon 
ch, 15. ſet. be was ſo admitted to his Chrgy, and ſhall, before the ſame Admiſſion to his 
26 6. ergy, Pave compiitted apy aber ſuch Offence, whereupon Clergy is nat allw- 
4. P. C1 33. able, and not being thereof inditted and acquitted, convicted or attainted, or 
Lett. B. pardoned, (hall. and may be indicted or appealed for the ſame, and thereupon put 
Fitz, Coro. to anſwer, and ordered and nſed in all Things according fo the Laws and 
: fr p. C. Statutes of this Realm, in ſuch like Manner and Form, as though no ſuch Ad- 
240. 75 of Clergy bad been; any Law, Cuſtom, or Uſage to the cantrary not- 

3, 


Le. landing, 
Sed. 124. 


Sect. 124. And for the avoiding of ſundry Perjuries and other Abuſes, in and 
about the Purgation of Clerks Conv, delivered to the Ordinaries, it is enacted 
by 18 Eliz. 7. That every Perſon who ſhall be admitted to his Clergy ſhall not 
thereupon be delivered to the Ordinary, but 76 ſuch Clergy allowed, and 
burning in the Hand, according to the Ställte in that Behalf provided, « 4 H. 7. 14; 
ſhall forthwith be enlarged and delivered out of Priſon by the Juſtices before for which 
whom ſuch Clergy ſhall be granted, that Cauſe notwithſtanding. — 
Se, 125. Bot it is provided. Par. 3. That the Juſtices before whom any 
ſuch Allowance of Clergy ſhall be bad, ſhall and may, for the further Correction 
of ſuch Perſons to whom Clergy ſhall be allowed, detain and keep them in Priſon 
for ſuch convenient b Time, as the ſame Juſtices in their Diſcretions ſhall think » 2 Bulſt. 1 37, 
conventent, ſo as the ſame do not exceed one Year's Impriſonment. 
Sect. 126. And it is farther provided, Par, 5. That all Perſons admitted 
to their Clergy, ſhall notwithſlanaing ſuch Admiffion, be put to anſwer to all 
other Felonies whereof they ſhall be indifed or appealed, and not being thereof 
before acquitted, convicted, attuinted or pardoned, and fhall in ſuch Manner and 
Ferm be arraigned, tried, adjudged, and ſuffer ſuch Execution for the ſame, 
as they ſhould have done, if, as Clerks Convicts, they had been delivered to the 
Ordinary, and there had made their Purgations ; any thing in this Aft con- 
tained to the contary notwithſtanding. 


Upon theſe Statutes the following Points ſeem moſt remarkable. 


Sect. 127, Firſt, Inaſmuch as it plainly appears, not only from the 
Preamble, but alſo from the expreſs Words of the above recited Clauſe of 
8 El:z. 4. That it had nothing elſe in View but only to prevent the In- 
convenience that Offenders ſhould be diſcharged of Crimes not within 
the Benefit of Clergy, by being admitted to their Clergy for Crimes within 
the Benefit of, it, as they were c before this Statute ; and inaſmuch as the « Vids ſupra 
above-recited Proviſo of 18 Eliz. 7. though it be more largely worded than ſeck. 117. 
8 Eliz. 4. hath a plain Relation to it, and therefore may reaſonably re- 
ceive the ſame Conſtruction; it ſeems to have been agreed, ever ſince theſe H. P. C. 
Statutes, That a Conviction for a Felony within the Benefit of Clergy, and . H. 7#% c. 
an Allowance of Clergy thereon, is as much a Diſcharge of all precedent 388. 
Felonies within the Benefit of Clergy (though not of any others) as it was u And. 114. 
before theſe Statutes. | | | | * 
Sect. 128, Secondly, Inaſmuch as the Statute of 18 Eliz. 7. is expreſs, 
That every Perſon admitted to his Clergy, ſhall not be delivered to the Ordinary, 
but after ſuch Clergy allowed, and burning in the Hand, ſhall forthwith be en- 
larged and delivered out of Priſon, &c. with a Proviſo nevertheleſs, that for fur- 
tber Correction be may be kept in Priſon, &c. and alſo with a farther Proviſo that 
be ſhall anſwer to all former Felonies, in the ſame Manner as if he had made his 
Purgation. It ſeems to be the more prevailing Opinion, That a Clerk evide Kely. 
Convict being admitted to his Clergy, may either be taken to have a 37, 102. 
Kind of a Statute-pardon, or elſe to be in the ſame Caſe as if he had 
made his Purgation at the Common Law. And both theſe Con- 
ſtructions ſeem reaſonable. For as to the firſt it may be ſaid, That the 
Statute by ordaining that the Party ſhall be forthwith enlarged and de- 
livered out of Priſon, under certain Prouiſoes, ſeems plainly to imply that 
he ſhall be liable to no other Puntſhment, and conſequently in Effect par- 
dons him. And as to the ſecond it may be ſaid, That the Statute ſeems 
only to intend to take away the Practice of making Purgation, which 
had been ſo much abuſed, but not the Benefit accruing to the Subject by 


it, 
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it, but rather to make it more univerſal, by giving the ſame Advantage to 

all by a direct and expreſs Law, attended with no Inconvenience, which 

before ſome only gained by an uſurped Practice, very frequently abuſed, 

5. Co. 110. and highly derogatory from the honour of the Cammon Law. Put 2 Sir 
a. b. Edward Coke is of Opinion, That it ſhall enure by way of Purgation in 
Reſpect of ſuch Perſons only who might be admitted to make their. Pur- | 

ation before the Statute, and in Reſpe& of others by way of Pardon. 

And * Hobart argues, That becauſe many Offenders before the Statute 

- Hob. 292, might have their Clergy, who yet could not be diſcharged by making 
23 their Purgation; and the Statute intends that all in general who are ad- 
mitting to their Clergy, ſhall be diſcharged, Sc. And alſo becauſe all 
Purgations diſcredited a Trial at Law, therefore-it is not reaſonable to in- 

tend that the Statute meant that ſuch a Diſcharge ſhauld enure by way of 

a Purgation, but only by way of a Statute-pardon. But to this it ſeems a 
reaſonable Anſwer, That it doth by no Means follow, that becauſe the 

Statute intended that ſuch Diſcharge ſhould extend to Perſons who could 

not have the Benefit of a Purgation, therefore it did not intend that it 

ſhould have the Effect of a Purgation; neither doth it ſeem to follow, 

That becauſe a Purgation diſcredited the Acts of a Jury, therefore ſuch 

a Diſcharge, if it have to ſome Purpoſes the ſame Effect as a Furgation, 


muſt diſcredit them likewiſe. 
Ht. Fe Sect. 129. Thirdly, Taking the Statute to enure either by way of a 


241. 
; Statute-pardon, or Purgation, it ſeems that it reſtores the Party to his 


„Kely. 37. 
Raym. 369, Credit, and conſequently enables“ him to be a good Witneſs ; which it 


Nn bath been queſtioned whether a Pardon by the King can do, as ſhall be ſet 


Vide 1 Sid. 
222 forth more at large in the Chapter of Pardon. Alſo it ſeems agreed, That 


State Trials, * jt gives him a Capacity to purchaſe © Goods, and to retain the Profits of 


Vat - BS his Land, but gives him no Right. to be reſtored to thoſe which he had 
to 386. at the Time of the Conviction, which being veſted in the King by the 


5 Mod. 15 Forfeiture upon the Convidtion, s ſhall not be deveſted either by a Par- 


H. P. C. 
241. don or Purgation. For it is certain that a Pardon never avoids * any 


5 Co. 110. precedent legal Act, as ſhall be more fully ſhewn in the Chapter of Par- 


3 don. Neither would the Common Law endure that Purgation, which was 


Fitz. Coro. introduced by a Connivance, or rather tolerated than allowed, ſhould fo far 


393 , { controul its Proceedings. 
* 12 Co. 121. See. 130. Fourthly, Whether the Statute enure as a "I or Purga- 


5 Co. 110. b. tion, it! ſeems to take from the Spiritual Court the Power of depriving the 
_ Log . Party for the Crime for which he has had his Clergy. For if it enure 
as a Pardon, ſurely it cannot be doubted but that it frees the Party from 


3 H. 7. 12. all ſubſequent Puniſhment, and conſequently from a Deprivation, And 


A if it enure as a Purgation, which is admitted ® to have been a good Bar 
53. 356, 365, to a Deprivation before the Statute, why ſhould it not have the ſame Ef- 


fect as a Purgation had formerly, in this as well as in other Reſpects. Vet 


393. 
NET " Watſon, in his Clergyman's Law, holds an Opinion on the Authority of 
Bro. Forf. 11. * Croke's Second Report, that a Clergyman may be deprived for Manſlaughter 


1 after he has had his Clergy, nor: obſerving, as I ſuppoſe, that what 1s 


262. b. 
$.P.C. 185. 8 K. 4. 5. =" Bro. Cos 166. But it is E 40 E. 3. 42. pl. 23. Abridged Fitz. Coro. 


91. and Bro. Forſeit. 5. That nothing is forfeited unleſs there be an Attainder. Alſo tis ſaid, thatthe Profits of 
Lands are not forfeited. 20 E. 4.5. pl.3. Bro. Coro. 166. h 1 Saund. 362. 1 Lev. 8. 20, i Vide ſupra 
ſect. 110. Fitz. Coro. 356. Finch 464. Cont Fitz. Coro. 365. Bro. Forfeit 113, F. N. B. 66. Lett. A. 
Bro. Clergy, 28. * 1 Saund. 362— 1 Lev, 8. 120. 1 Hob. 292, 293. 2 Roll, Ab zog. pl. 3. n Cro. Jac. 


431. Ch. 6. fol. 35, 36. in the Folio Edition. Co. Jac. 430, 431. 040 
2 1 $7 


* 
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ſaid in this Book was only on the ſudden on a Motion for a Prohibi= 

tion in the King's Bench; and that in the ſame Caſe a Prohibition was 

afterwards actually brought and declared on in the àa Common Place, and Hobart 288. 

Jadgment thereupon ſolemnly given for the Plaintiff upon open Argument 2 H. H. P. C. 

by all the Judges. | x Abe 
Sed. 131. Fifthly, It ſeems agreed, that where a Perſon exempt from zog. pl. 3. 

burning in the Hand, (either in Reſpect of his b Peerage or © Orders, or es ade rohi- 

a * ſpecial Pardon,) is admitted to the Benefit of his Clergy, he ſhall e in che 

have the ſame Advantage of the Statute without being burnt in the Hand, like Caſe, 27 

as others ſhall have upon ſuch Burning ; for the Words of the Statute, pe 

that the Party after ſuch Clergy allowed, and Burning in the Hand, ſhall cited, Hob. 

be enlarged, &c. ſhall have this Conſtruction, that he ſhall be enlarged, Cc. 294 , „ 

upon burning where Burning ought to be. 6 "Fog 

Sect. 132. It is holden, That after a Man is admitted to his Clergy, it * 5 Co. 110. 

is e actionable to call him Felon, &c. becauſe his Offence being pardoned by A . 

the Statute, all the Infamy and other Conſequences of it are diſcharged. vide Hob-67, 

Sect. 133. How far a Perſon convicted of a Crime within the Clergy, 81. 

and praying or being ready to pray it, but not actually admitted to it, © ts 

ſhall be within theſe Statutes, ſhall be conſidered, Ch. 37. Chapter ot 

Sect. 134. It is enacted by 5 Anne, 6. That where any Perſon ſhall be Pardon. 

convitt of Larceny, the Judges ſhall at their Diſcretion award him to the Work- 

houſe, or Houſe of Correction, there to be kept without Bail, not leſs than ſix 

Months, nor more than two Years from the Conviction; an Entry whereof is to 

be made of Record, &c. And if ſuch Offender eſcape, he ſhall be committed to 

ſome ſuch Houſe, there to remain not leſs than twelve Months, nor more than 

four Years, &c. 5 i 

Sect. 135. It is enacted by 4 Geo. 1. c. 11, and 6 Geo. 1. c. 23. That 

where any Perſon or Perſons ſhall be convicted of Grand or Petit Larceny, or 

any felonious ſtealing or taking of Money, Goods or Chattels, either from the 

Perſon, or the Houſe of any other, or in any other Manner, and who by the 

Law ſhall be intitled to the Benefit of Clergy, and liable only to the Penal- 

ties off Burning in the Hand or vobipping, (except Perſons convicted for recei- 

ving or buying ſtolen Goods, knowing them to be ſtolen) it ſhall and may be lau- 

ful for the Court before whom they were convicted, or any Court held at the 

fame or any other Place with the like Authority, if they think fit, inflead of « vin. by 6 

ordering any ſuch Offenders to be burnt in the Hand, or ubipt, to order and di- Geo. 1. ch. 

rect that ſuch Offenders ſhall be ſent, as ſoon as conveniently may be, to ſome . 

of bis Majeſty's Colonies and Plantations in America, for the Space of ſeven 

Years : And that Court before whom they were convicted, or any ſubſequent 

Court, with lige Authority as the former, ſhall have Power to convey, transfer, 

and make over ſuch Offenders, by Order of Court, to the Uſe of any Perſon or 

Perſons who ſhall contract for the Performance of ſuch Tranſportation, to him, 

or them, and his and their Aſſigns, for ſuch Term of ſeven Years, And where 

any Perſons ſhall be convicted of any Crimes for which they are excluded their 

Clergy, and the King ſhall extend his Mercy to them upon Condition of Tranſ- 

portation to any Part of America, and ſuch Intention of Mercy be fignified by 

a Principal Secretary of State, it ſhall be lawful for any Court, having pro- 

per Authority to allow ſuch Offenders the Benefit of a Pardon, to order and di- 

rect the like Tranſportation, to any Perſon (who will contract for the Perfor- 

mance thereof) of any ſuch Offenders, as alſo of any Perſon convict of recei- 

ving or buying ſlolen Goods, knowing them to be ſtolen, for the Term of four- 

teen Years, in Caſe ſuch Condition of Tranſportation be general, or elſe for ſuch 

other Term as ſhall be made Part of ſuch Condition; and ſuch Perſon ſo con- 


Vor, II, 5 A tracting, 
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tracting, and his Aſſigns, ſhall have an Intereſt in the Service of the ſaid 
Offenders for ſuch Term of Years : And if any ſuch Offender return inte 
Great Britain or Ireland before the End of his Term, he ſhall he liable t be 
puniſhed as any Perſon attainted of Felony, without the Benefit of Clergy, &c. 
Provided, that the King may pardon and diſpenſe with any ſuch Tranſport - 
tion, and allow of the Return of ſuch Offender, paying his Owner at the 
Time, ſuch Sum as ſhall be adjudged reaſonable by any two Juſtices f the 
Peace where ſuch Owner dwells ; and where any ſuch Offenders ſhall be trans 
Feoyrted, and ſhall have ſerved their Terms, ſuch Services ſhall have the Effet 
5 | of a Pardon, as for the Crimes for which they were tranſported, ; Re. 

Sect. 136. And it is farther cnacted, That every fuch Perſon to aon 
any ſuch Court ſhall order any ſuch Offenders to be transferred or con veyed, 
ſhall, before ſuch Offenders ſhall be delivered to them, contract with uch Per. 
fon as ſhall be appointed by ſuch Court, and ſhall give ſufficient Security to 
the Satisfaction of ſuch Court, for the tranſporting ſuch Offenders 10 feme 
Plantation in America, to be ordered by ſuch Court, and the Procuring an 
authentick Certificate from the Governor or Chief Cuſtom- Houſe Officer of the 
Place, of the Landing of ſuch Offenders, &c. and their not returning by the 


wilful Default of ſuch Contractor. 2 
See. 137. And it is farther enacted by 6 Geo. 1. c. 23. That the Court 


may nominate two or more Juſtices of the Peace for the Place where ſuch Of. 
fenders fhall be convicted, who ſhall have Power to contract with any Perſon 
or Perſons for the Performance of the Tranſportation of ſuch Offenders, and 
to order ſuch and the like Security as the ſaid former AF diretts to be laben 
by Order of Court, and to cauſe ſuch Felons to be delivered to ſuch Contractors; 
which ſaid Contracis and Security ſhall be certified by the ſaid Fuſtices to the 


next Court beld with the Ike Authority, to be filed, &c. 
Sect. 138. And it is farther enacted, That all Charges, in or about fich 


Contracts, &c. ſhall be born by each County, &c. for which the Court «was 
held; and that the reſpective Treaſurers ſhall pay the ſame. And that ail Se- 
curities for Tranſportation ſhall be by Bond in the Name of the Clerks of the 
Peace, &c. and the Money recovered (hall be to the Dye of the reſpective 
Counties, &c. Th | | | 
Sect. 139. And it is farther enacted, That the Perſons ſo contracting, 
&c, may carry ſuch Offenders towards the Sea Port, &c. and that f any 
Perſons ſhall reſcue fuch Offenders, or aid them in making their Eſcape, &c. 
they ſhall be deemed guilty of Felony, ui thout Clergy. And that if any Þelon 
ordered for Tranſportation ſhall be afterwards at large within any Part of 
Great Britain, without ſome lawful Cauſe before the Expiration of his Term, 
and be lawfully convict thereof, he ſhall ſuffer Death without Clergy, And 
may be tried before Juſtices of Aſiſe, Oyer and Terminer, or Gaol» Delivery, 
for the County where he ſhall be apprehended, &c. or from whence he was or- 
dered to be tranſported, &c. and that the Clerk of Aſiſe, and Clerk of the 
Peace where ſuch Orders of Tranſportation ſhall be made, ſhall on Requeſt 
of the Profecutor, &c. certify briefly a Tranſcript containing the Tenor of 
every Indictment, Conviction and Order of Tranſportation to the Juſtices of 
Aſiſe, &c. which ſhall be a ſufficient Proof of ſuch Conviction and Order of 
Tranſportation, | 


C HAP. 
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HAP. XXXIV. 
Of Plaus in Abulement. 


ND now I come to Pleas in Abatement, which having already con- 
| ſidered ſo far as they particularly relate to Appeals, Indictments, 
and Informations, in the ſeveral Chapters concerning them, and ſhewn 
in Chap. 23. from Section 102, to Section 128. what Pleas are good in 
Abatement of an Appeal; and in Sections 128, and 137, That an Ap- 
pellee may plead as many of them as he pleaſes, unleſs they be repugnant 
to one another, and. after wards take the General Iſſue, and in Chap. 2 5. 
Sect. 12. That the ſame Matters may be pleaded to an Appeal on an Ar- 
raignment thereon at the Sdit of the King, as on an Arraignment at 
the Suit of the Party, and in the ſame Chapter, Sections 68, 69, 76, 
71, what Miſnoſmers, Sc. may be pleaded in Abatement of an Indict- 
ment; and in Chap. 26. Sections 63, 64, 65, What Pleas are good in 
Abatement of an Information; and having conſidered Demurrers in 
Abatement, Chap. 41; Sect, 5, 6, 7. I ſhall in this Place take Notice only 
of the following Particulars ; - * F 


Sect. 1. Firſt, That it hach been holden 2 that it is no good Plea a ; Jon. 199; 
in Abatement of an Indictment, as it is of an Appeal“, or Information Cro. Ca. 147. 
© that there is another Indictment againſt the Defendant for the ſame >: 23. ſect. 


Offence. But in ſuch * a Caſe the Court in Diſcretion Lau the firſt © Ch. 26. ſect. 
Sect. 2. Secondly, That where an Indictment of a Capital Crime is Ng _— 
abated for a Miſnoſmer of the Defendant's © Chriſtian Name, the Court 1 Jo. 199. 
will not diſmiſs Mm, but cauſe him to be Indicted de novo f by his true, Vide ch. 25. 
Name, and arraign him again on ſuch new Indictment. For I take it to HFC. 2 rk 
be ſettled © at this Day, That regularly a Defendant ſhall not be diſmiſſed Hi, H. f. C. 
for an Inſufficieney in an Indictment or Appeal for a Capital Crime, 46. & ry 
Sect. 3. Thirdly, That 4 Defendant appearing Gratis, and by Attor- 372. 
Dey to an Information; may“ plead a Miſnoſmer in Abatement, as well, ho ch. 23. 
as if he had appeared in proper Perſon; for if he be not the Perſon in- 9 H gn 
tended, the Attorney General may reje& the Plea and fign Judgment of 9% 10, 11% 
a Nihil dicit ; but if he accepts the Plea, he thereby admits him that pleads we 51 7 
it to be the Perſon concerned to make a Defence, and therefore hall not Fitz. TEAR 
afterwards ſay that it doth not appear but that the Plea might be put in PS. 
| | oro, 88. 
by a Stranger. | Bro, Miſnof. 


| b | | | 23. nd 
See the Books cited ch. 23. ſect. 11. Lett, a. Adhudged Trin. 4 Geo, 1. between the King and Weſtby. 
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GH A P. XXXV. 
Of the Plea of Autrefoits acquit. 


Pia, in Chief are . 


15 In Bar, or | 
2. The General Iſſue. 


As to the Pleas in Bar, having ſhewn N Chap. 2 z. Sect, 130. what 
Pleas of this Kind to an Appeal are good, which ſhew that the Plaintiff 
had never any Right to bring it; and in Sections 131, 132, 133. where 
a Retraxit, Nonſuit, Diſcontinuance, or Abatement, of one Appeal may 
be pleaded in Bar of another; and in Section 134. where the Bringing 
of an Appeal againſt one Perſon will be a Bar to a ſubſequent one 
againſt another Perſon not named in the Firſt ; and in Section 135. where 
a Releaſe will bar an Appeal; and in Section 136. where an Appellant may 
be barred as to one Appellee, and continue his Suit againſt the Reſt ; and 
in Section 137. what Pleas of this Kind are conſiſtent with the General 
Iſſue, and in Ch. 26. Sect. 64, 65. what is a good Flex] in N to an Informa- 
tion; I ſhall in this Place only conſider, | 


I. The Plea of Autrefoits acguit. BY | 
2. The Plea of Autrefoits attaint or Farid. 
3. The Plea of a Pardon. 


8. P. C:10 Sect. 1. And firſt "t the Plea of tur chitt-oquit, "which. is 3 
155 A. 5 on. this Maxim, * That a Man ſhall not be brought into Danger of his 
400. 40. a. Life for one and the ſame Offence, more than once. From wher ce it is 


45.5 +7. generally taken, by all the Books, * as an undoubted Conſequence, that 
ol 75 7. where a Man is once found Not guilty on an Indictment or Appeal free 


Fitz. Pard. 3. from Error, and * well commenced before any ?; Court which hath Juriſ- 


3 diction of the Cauſe, he may by the Common Law in all * Caſes -whaiſo: 
Coro. 11. ever plead ſuch Acquittal in Bar of any ſubſequent Indictment or Appeal 
! Joſt. for the ſame Crime, But for the more diſtinct Wasen ing hereof I 
boo Au. ſhall particularly conſider, 

thorities cited 
* * 1. How far he who pleads this Plea muſt be ready to produce the 
of this Chap- Record of his former Acquittal. 


ter, and 5 2. Where a Variance between the Record of the former Acquittal and 


id pl. 36- the Indictment or Appeal to which it is pleaded, may be helped. 

ſect. 8. 3. How far other Diſcharges of a former Proſecution have the ſame 
3 Effect as an Acquittal by Verdict. 

« Vide infra 


ſect. 10. f 25 E. 3. 44. pl. 16. Abridged Fitz, Coro. 136. 41 Aff, 9. Abridged Fitz. Coro. 220, Bro, 
Coro. 120 or 121. ; Leon, 161, Vide infra ſect. 14, 15. 47 E. 3.16, pl. 27. Abridged Fitz, Coro. 104. Bro. 


A » 14» 
* 2 4. How 
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4. How far it is neceſſary that the Indictment or Appeal in the R 
of. Acquittal be free from Error and well eee jy Oy 
5. Whether an Acquittal in any Court which has a Juriſdiction be ſuf- 
ficient for this Purpoſe. y £1 
- 6, How far an Acquittal of a Perſon as Principal will bar a ſubſequent 
Proſecution againſt him as Acceſſary; & e converſo, how far an Acquittal 
of a Man as Acceſſary will bar a Proſecution againſt him as Princi- 
7. How far the Law is altered in theſe Reſpects as to an Indictment of 
Death, by 3 H. 7. 1. - 


309 


Sec. 2. As to the firſt Particular, viz. How far he who pleads this 

Plea muſt be ready to produce the Record of his formal Acquittal: I take 
it to be ® agreed, that ſuch Plea being a Plea in Bar, and the Record —_ : OY 
not in the Cuſtody of nor the Property of him that pleads it, there is H. P. C. 245. 
no need to plead with a profert ſuo pede figilli ; but tile Defendant ſhall : H. H. P. C. 
have a © Day given him to bring it in. And there is in Brock a Note of Ms. rl 

a d Caſe in the Time of Edw. 3. wherein a Plea of Autrefoits acquit was Fitz.Coro.33. 
diſallowed, becauſe the Defendant ſhewed forth the Record when he plead- _ — 


ſtrans de 


ed it; and the Book gives this Reaſon, That ihe Record ought to come be- faits 33. 
fore the Court by Writ, Vide Raſt. 


| Seft. 3. As to the ſecond Particular, viz. Where a * Variance between =" Nad. 
the Record of the former Acquittal, and the Indictment or Appeal to contrary. 
which it is pleaded, may be helped: I take it to be clear, That if the ID _— 
Nature of the Crime be in f Subſtance the ſame, a Variance may general- See the Chap- 


_ Iy be helped by proper ? Averments. And therefore if a Man be named ter of Par- 
in the firſt Record Yeoman, and in the ſecond Gentleman, yet it ſeems CO Lit 
6 3 :  Litt, 

clear, That he may make good the Variance, with an Averment that 128. b. 
be only was meant under each Addition. Alſo if a Man be acquitted of TUE, Coro, | 
an Indictment of Murder or Robbery cujuſdam ignoti, and afterwards ar- -, 
raigned on an Indictment for the ſame Fact, deſcribing the Perſon killed 218. 


or robbed by his proper Name; yet it hath been holden, * That he may -— A. 


plead the Acquittal in Bar, averting that both the Indictments are for the Abridged 
very ſame Felony. Alſo it the Perſon kill'd be deſcribed by his pro- Fitz. Coro. 
per Name and Surname in the firſt Inditment, and by the ſame Chri- 91 40. 
ſian but by a different Surname in the ſecond, yet it hath been ' ad- pl. "R 5 
judged, That he. may plead an Acquittal on the firſt in Bar of the ſecond Abridged. 


Indictment, averring that the Perſon fo differently named was one and A 0p "gg 


the ſame Perſon. But it ſeems ® adviſeable in ſuch Caſe to add a farther faits, 228. 
Averment, That the Perfon killed was known as well by the Name in * 
the firſt, as by that in the ſecond Indictment; for if he were never known 1 4 F 


by the Name in the firſt Indictment, I much queſtion whether the De- Abridged, 


fendant could be found guilty upon it; and if he could not, it ſeems plain 30 


that his Life having never been in Danger by it, the Acquittal upon it contrary. 
" cannot be any Bar to a ſubſequent Indictment. But if there be no * Vide 2 Keb. 


* | pl. 71. 
other Variance between the firſt and ſecond Indictment but only as to 175 H. 4 1 


the * Times when the Crime is alledged to have been committed, or as pl. 8. 
to the ? Places being both in the fame County, there is no Doubt but - Sub 278 
8 8 8. P. . 105. 

H. P. C. 246. * Vide Keil. 58.2. i Vide ſupra ch. 25. ſet. 73. K Keil. 25. b. Dy. 285. pl. 38. Vide 
Fitz. Coro. 159. 126 Aff. pl. 15. Abridged Bro. Coro. 98. Fitz. Coro. 98. Crompt. Juſt. 112. pl. 12. 
8. P. C. 10g, Letter C. 2 H. H. P. C. 244. Vide 11 H. 4, 41. pl, 6. Abridged Fitz. Monſtrans de faits, 128. 

Bro Variance, 31. Coro. 29. 1 Rol. Rep. 368. pl. 22. ® Vide H. P. C. 246. S. P. C. 105, Letter C. Crompt. 
Juſt. 112. pl. 12. u Vide ſupra ſect. 1. & infra ſect. 8, 9, 10. o Dy. 285. pl. 31. H. P. C. 246. 2 H. H. P. C. 
244. Vide 22 Aſſ. pl. 55. Abridged Fitz. Coro 179. 8. P. C. 105. Letter C. 11 H. 4. 41, pl. 6. Abridged 

Bro. Coro. 20. Variance, 31. Fitz. Monſtrans de faits, 128. 25 Ed. 3. 44. pl. 16. Abridged Fitz. Coro. 136. 
3 Aſſ. pl. 15. Abridged Fitz, Coro. 166. Crompt. Juſt. 112, pl 13. H. P. C. 246, 2 H. H. P. C. 245, 
S. P. C. 105. Letter C. 106. Letter A. 


Vor. II. 5 B that 
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that regularly it may be helped by an Averment, that the Felony in both 

is one and the ſame, becauſe neither the Time nor Place laid in an In- 
dictment, Cc. are material upon Evidence, ſo that the Defendant be pro- 


H. P. C. 264. ved guilty at any other 2 Time before the Indictment, or at any other Place 
oa . d within the County, And it is holden by © Staundforde, That an Ac- 


d See the 


Chapter of quittal of Murder in one County may be pleaded in Bar of a ſubſequent 
Evidence; Indictment in another County for the ſame Murder. But this ſeems que- 
ad L720 | . 

264. ſtionable, becauſe all Indictments are local ; and therefore if the firſt were 
<3. F. C. 105. laid in an improper County, the Defendant could not be found guilty up- 


letter. on it, and conſequently was in no Danger of his Life, and therefore 4 


See Crompt. . 8 | . . 
Jult, 12. cannot plead an Acquittal upon it in Bar of a ſubſequent Indictment in 


* * the proper County: But if tbe firſt Indictment were in the proper Coun- 
= : 'o. ty, the ſecond cannot but be in an improper one, and conſequently the 
Defendant not being liable to be found guilty upon it, cannot be ſaid to be 
reduced by it to the Inconvenience of being twice brought into Danger of his 
Life for one and the ſame Offence, the Avoiding of which Inconveni- 
e Supra ſe&. ence *ſeems the chief Inducement for which the Law allows the . Plea of 
1; 8, 9. 10. Autrefoits acquit. : 
Seck. 4. But if a Man fteal Goods in one County, and then carry 
' Supra ch. them into another, in which Caſe it is certain * that he may be indict- 
4 3 ed and found guilty in either, it ſeems very reaſonable, that an Acquittal in 
38. and B. 1. the one County for ſuch Stealing may s be pleaded in Bar of a ſubſequnt 
ch. 33. ſect. 9. Proſecution for the ſame Stealing in another County, becauſe the Defen- 
Fits Col,“ dant may be altogether as well convicted in the one County, as in the 
420. But this Other; and therefore if he could not bar the ſecond Proſecution by the 
i lefe Per Aequittal on the firſt, his Life would be twice in Danger from that which 
10s. Lett. C. is in Truth but one and the ſame Offence, and only conſidered as a new 
106, Lett. A. one by a mere Fiction or Conſtruction of Law, which ſhall hardly“ 
Gr. take Place againſt a Maxim made in Favour of Life. And as to the i 
112.pl.g, Objection, that the Jurors of the one County can take no Manner of 
Bro, Coro. Conuſance of what is done in the other, and conſequently cannot try 
att TO whether the Felony whereof the Party is indicted in the ſecond County 
Fitz.Coro.62, be the very ſame with that of which he is acquitted in the firſt, it may 
* Vide ſupr2. be anſwered, That it appears from the old Books, that anciently the 


= = _ Judges often ſatisfied themſelves of the Truth of an Averment that the 


19. ſect. 25. Offences in both Indictments were the ſame, by * Witneſſes, or by an 
"= Wag ! Inqueſt of Office, without putting it to a Trial by Jury,.upon an Iflue 
4H. 7. 5. pl. 1. joined, on the Denial thereof by the Proſecutor, which ſeems ® to have 
Fitz. Cor. 62. been of later Years the uſual Method. But granting, that it is to be 


A tried by ſuch Jury, I do not ſee how it follows, That becauſe they can- 
Fitz. Coro. not convict a Defendant upon Evidence of a Fact done out of their own 
1 38 County, therefore they cannot collaterally inquire whether an Offence 
41 Aff. pl. 9. laid in their own County be in Subſtance the ſame with that done in an- 
Abridged other, ſince it cannot be denied but that in Abundance of Caſes a Jury 


7 Coro. of one County may receive Evidence of Facts done in another. To 


i; Aff. pl. 15, which may be added, That in the Year-Book of 4 H. 7. 5. pl. which is 
Abridged the Chief Authority for the contrary Opinion, it is admitted that an 


— 0 80 Acquittal of an Appeal of Larceny in the one County, may be pleaded 


See the ſixth in Bar of ſubſequent Appeal in the other; becauſe ſuch an Appeal in- 
_ titles the Plaintiff to a Reſtitution of the Goods, whereof being once 
pl. 14. 3 

Abridged Bro. Appeal, 8g. u Vide Bro. Coro. 139 or 140, Fitz. Coro. 62. S. P. C. 106, H. P. C. 246. 2 H. 


H. P. e. 245. 
2 — bar- 
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barred He is barred for ever. But granting this to be a good Reaſon, 
which yet it ſeems difficult to make out; the very ſame may be ſaid at 
this Day as to an Indictment, which ſince 21 H. 8. 11. intitles the Pro- « Vide fuprd 
ſecutor to a Reſtitution alſo: Beſides, taking the Law as it ſtood former- ® 23. ſect. 
ly, why may not a Jury.of one County try whether a Felony therein WY 
indicted, be the ſame whereon the Party was before acquitted in another 
County, in the Caſe of a ſecond Indiftment, as well as of a ſecond 
Appeal ? | | 5 3 | 
Sect. 5. Tt ſeems Þ that it is ho Flea to an Appeal of Larceny, That * zRic.3.14.4; 
the Defendant hath been found Not guilty in an Action of Treſpaſs Pro. Appeal, 
brought againſt him by the ſame Plaintiff for the ſame Goods; for Lar- Vide infra 
ceny and Treſpaſs are entirely different: Alſo it ſeems a general e Rule, ch 36. ſea. 7. 
That a Bar in an Action of an inferior Nature; will not bat another of "Bey Lit. 
ſuperior. Yet it ſeems, That an Acquittal in an Indictment of Mur- 281. 1 c 
der, will be a good Bar of an Indictment of Petit Treaſon, becauſe both 43 Tal 213. 
Offences are in Subſtance the ſame, But it is clear, that an Acquittal of, _ 5 
one Felony is no Manner of Bar to a Proſecution for another in Sub- 246. 
ſtance different, whether committed before or at the ſame Time with that Fe P. C. 105. 
of which he is acquitted; and therefore if a Man commit a Burglary, He 244 
and ſteal the Goods of A. and B. and be indicted for the Burglary and Bro. Coro. 11. 
ſtealing the Goods of A. and acquitted ; it hath been adjudged, * that he x 
cannot plead ſuch Acquittal to an Indictment for ſtealing the Goods of B. 
But it ſeems agreed, That he may plead it to a ſecond Indictment for the 
Burglary, | 
Sec. 6. As to the third Particular, viz. How fat other Diſcharges 
of a legal Proſecution have the ſame Effect as an Acquittal by Verdict: 
Having ſhewn already in the 5 Chapter of Appeals, how far the Diſcharge of s Ch. 23. ſe! 
one Appeal will Bar another, I ſhall only add in this Place, That not- 69714," 
withſtanding the Allowance of a Pardon, or any other Bar of one In- 41. pl. 6. 


dictment, ſeems to be pleadable in Bar of another, and by the like Rea- 3 | 
wed: itz; Mon- 


ſtrars de 


ed in Bar of another: Yet it ſeems that no other Diſcharge of an Indict- faits 128, 
ment will bar an Appeal, and no other Diſcharge of an Appeal will bar 33 © 8 
an Indictment, but only an Acquittal by Battel, or an Acquittal by Ver- 5 4 
dict on the general Iſſue, finding the Defendant's * Innocence; as where Vide S. P. C. 
it finds him Not guilty on ſuch an Iſſue, on an Indictment or Appeal of H. 1 2 
any Felony whatſoever ; or where it finds him guilty of Homicide /e de- 246. 
fendendo, or per infortunium, on an Indictment of Murder, But it hath Ses the next 
been adjudged, ® That where a Demurrer by an Appellant to a Tender of ig 3 
Battel to a Plea, hath been adjudged againſt him, yet the Appellee may * ; Inft. 213. 
be afterwards arraigned at the Suit of the King. LO 28 

Seck. 7. It is faid by Sir Matthew Hale in the * Chapter of Autręfoits , Co. 46. b. 
acquit, That an Acquittal by Battel in an Appeal is no Bar of an In- "Dy. 120. pl. 
dictment. But I find no other Authority to this Point but a Note in Fitz- +: ZN Juſt 
herbert * of a Caſe to this Purpoſe in the Time of King Eduard the Se- 112. pl. 18. 
cond. To which it may be anſwered, That this Matter is only ſpoken H. f. C. 245. 
of incidentally, and not adjudged. And that Staundforde in the ſame Place | 3 2 
P where he cites it, makes a Qære, whether it be Law or not. And it o Fitz. Coro. 
is expreſly holden by Bracton, That an Appellee who vanquiſhes the Ap- 375, C. 106 
pellant in Battel, ſhall go quit not only from all other Appeals, but alſo | eter 5. 
from the Suit of the King; becauſe by this he clears his Innocence againſt 4Lib. 3. ch. 
all, in the ſame Manner, as if be had put himſelf upon his Country, and his "9 ſect. 5. 
Country bad acquitted him, Alſo it is admitted by Sir Matthew Hale in the 

1 2 Chapter 


ely. 30, 52. 


ſon whatever hath been allowed a good Bar of one Appeal may be P 
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H P. C 200." Chapter of Indiftments, that if an Approver be ' vanquiſhed in Battel 
27 334.” joined on bis Appeal, be ſha!l be--hanged, and the Appellee diſcharged, 
Vide ſupra Without being arraigned at the Suit of the King. Alſo it hath been ad- 
ch. 25. ſed. judged, That upon ſuch a Vanquiſhment the Appellee is intitled to his 


2 2 Damages againſt the Appellant, as being legitimo modo acquietatus, which 


pl. 1. ſeems * neceſſarily to imply that he is finally acquitted as well againſt the 
44g 5 King as againſt the Party. 1 
b Fitz, Coro. Sec. 8. As to the fourth Particular, vig. How far it is neceſſary that 


98. 8 the Inditment br Appeal, in the Record of Acquittal be free from Error, 
3 1 and well commenced : I take it to be ſettled d at this Day, That 


Supra, ch. 23. Where-ever the Indictment, or Appeal, whereon a Man is acquitted, is 
foes £48. ſo far erroneous (cither for want of Subſtance in ſetting out the Crime, 
Supra ch. 2 or of Authority in the * Judge before whom it was taken, ) that no good 
ſect. 140. judgment could have been given upon it againſt the Defendant, the Ac- 
e. 48. *. quittal can be no Bar of a ſubſequent Indictment or Appeal, becauſe in 
H. b. e. 244, Judgment of Law the Defendant was never in Danger of his Liſe from 
245: the firſt ; for the Law will preſume prime facie that the Judges would not 
: 4 Fr * c. have given a Judgment, which would have been liable to have been re- 
3 Inſt, 214, verſed, But if there be no Error in the Indictment or Appeal, but: 


Ficz. Coro. only in the Proceſs, it ſeems agreed, that the Acquittal will be a good 


3 ch. 23. Bar of a ſubſequent Proſecution, notwithſtanding ſuch Error; the beſt 


ſect. 140. Reaſon whereof ſeems to be this, That ſuch Error is“ ſalved by the Ap- 
712. pl. 14, Pearance. ; 

15, 16,19, Sed. 9. It ſeems agreed, That an Acquittal on an Appeal brought 
20 H. 7. 11. by one who had no Right to bring it, as by any other Woman * except 
x "re 'p1.7. the Wife of the deceaſed, or by any other Man except the next Heir, 
Abridged is no more a Bar to an Appeal by another Appellant, or to an Indictment, 
We than an Acquittal on an inſufficient Appeal or Indictment would have been. 
22 Cor. 68 Seck. 10. As to the fifth Particular, viz, Whether an Acquittal in any 
e But Staund- Court which has a Juriſdiction, be ſufficient for this Purpoſe: Notwith- 
22 ſtanding the ® Opinion in the Book of Afiſes, That no Acquittal in any 
pinion, That other Court can be any Bar to a Proſecution in the Court of King's 
an Acquittal Bench, becauſe that is the Higheſt Court, I take it to be ſettled ® at this 
pawn ee Day, That an Acquittal in any Court whatſoever which has a Juriſ- 
js a good Bar diction of the Cauſe, is as good a Bar of any ſubſequent Proſecution for 
do an Indi- the ſame Crime as an Acquittal in the higheſt Court. And therefore it 


— 1 hath been adjudged, That an Acquittal of Murder at a Grand Seſſions 


Error. in Wales, may be pleaded to an Indictment for the ſame Murder in England. | 


Tens B. che For the! Rule is, That a Man's Life ſhall not be brought into Danger for 


in Crompt. the ſame Offence more than once, | 
Juſt. 112, | | 
I. 15. | | 

Bur this ſeems repugnant to all other Rooks, and to what is ſaid by Staundforde himſelf, in the very fame Page. Indeed 
in the ſecond Edition of Hale's Pleas of the Crown, there is a Note to the ſame Effect with what is ſaid in Staundforde ; 
but this is manifeſtly miſprinted, and the Word Acquit put for Attaint. Crompt. Juſt. 111. pl. 4, + Supra ch. 9. 
ſect. 15, 16. 4 Co. 46. 5 Fitz. Coro. 444. 9 F. 5. 2.pl. 7. Abridged Bro. Appeal, 39. Coro. 35. Fitz, 
. Coro. 68. S. P. C. 106. Letter B. 169. Letter A. Crompt. Juſt. 112. pl. 15. 2 H. H. P. C. 248. b Supra ch. 
27. ſet. 107, 120 H. 7. 11. b. 12. a 21 H. 6. 28. b. 29. a. Abridged Bro, Appeal, 4i. Crompt. Juſt. 112. 
pl. 14. S. P. C. 106. Letter B. H. P. C. 245. 2H.H.P.C. 249, K Supra ch. 23. ſect. 36, 37. 38. Supra 
ch. 23. ſect. 39, 40,41, 42. 9 Aſſ. pl. 17. 4 Co. 45. b. Raſt. Ent. 38s. pl. 4. 11 H. 4. 41. pl. 6. 
Abridged Fitz. Monſtrans de faits, 128. 25 E. 3. 44. pl. 16. Abridged Fitz. Coro. 136. 41 Aſſ pl. 9. Abridged 
Bro. Coro. 120 or 121. Crompt. Juſt, 112, pl. 8. Fitz. Coro. 220. o 1 Lev. 118. 1 Sid. 179. Supra ch, 25 
ſect. 41, 42. p Supra ſect. 1,8, 9. a 


Sec. 11. 


e 
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Chap. 33. Of the Pha of Autrefoits acquit, 


been the ancient Law,) that the Acquittal of a Man as Principal is a good oo. Caro: 


Bar of a ſubſequent Proſecution againſt him as Acceſſary before; for it is fog. 
amd. B. 2. 


ſary. And this ſeems reaſonable upon the Suppoſition that a Man may Lett. © OG. 
be found guilty of an Indictment againſt him as Principal, upon Evidence Lett. A. B. 


fore; for if ſo, he might fave himſelf by a mere Slip in the Indict- 244. 
ment, and bar all other Proſecutions : by an Acquittal on a Trial, which . 


to thoſe abovecited, that one who has been acquitted as Principal may be fig in de 


tried again as Acceſſary before, as well as after. 1 old Book is 2 


Set. 12. But it ſeems agreed, That an Acquittal of a Man as Acceſ- E 3. 20 pl. 
* * > 8 7 DT | GF SLE wins 14. Abridged 
ſary before, or after, is no Bar to a ſubſequent Proſecution againſt him as Pitz. Coro! 


Principal. | a e e 
Sect. 13. Alſo it hath been holden, that an Acquittal of a Man as Ac- inconbftent 


ceſſary to one Principal, will not fave him from being arraigned afterwards with itſelf ; 
as Acceſſary to another in the ſame Fact; but for this I_ſhall refer to Chap, for the Words 


are for an Ex- 

29. Sect, 46. | 5 : . ame, tha : 
SeF. 14. As to the ſeventh Particular, viz. How far the Law is al- a Man may 
tered in theſe Reſpects as to an Indictment by 3 H. 7. 1. It ſeems agreed, Ae 

k That by the Common Law an Acquittal on an Indictment might be to anſwer, 


leaded in Bar of an Appeal of Death, in the ſame Manner as an Acquit- We award 
tal of any other Felony might be pleaded in Bar of a ſubſequent Proſe- = 3 
cution, and therefore in Favonr of Appeals a general Practice was intro- Fitz. Coro. 


1 | : - 282. is con- 
duced, not to try any Perſon on an Indictment of Death, till after ed by 


| | all other 

Books ; for it ſays, That a Man acquitted as Principal, cannot be ſo much as arraigned as an Acceſſary after, And 

27 Aſſ. pl. 10. Abridged Bro. Coro. 105. and Fitz. Coro. 200. extend only to the Caſe of an Acceſſary after. And 

8 H. 5. 6. pl. 26. Abridged Fitz. Coro. 463. expreſly goes upon the Suppoſition, that a Man may be found guilty as — 
Principal, upon Evidence which only proves him Acceſſary. d S. P. C. 105. Lett. B. Fitz. Coro. 424. 2 H. H. P. C. 

244. Vide ſupra ch 29. ſect. 13, 14. f H. P. C. 266. Keilw. 107. Dalif. 14. # Vide ſupra ſections 1, 8, 9, 

10. b Keilw. 107. Daliſ. 14. Lamb. B. 2, ch. 7. i Crompton's Juſtice 43. pl. 30. Bro. Coro. 186. * Vide ſupra 
ch. 25. ſect. 15. 21 H. 6. 28, 29. Abridged Bro, Appeal 41. 44 E. 3. 25. pl. 36. Abridged Bro. App. 12. H. P. C. 

244, 245. 47 E. 3. 16. pl. 27. Atridged Fitz. Coro. 104. Bro. Appeal, 33, 35, 102. 2 Leon. 161. But this is 
made a Quzre, 17 Af. pl. 1. I Vide ſupra ch. 25. ſe&.15. Crompt. Juſtice 111. pl. 2, 3. Kely. 95, 96, 97, * 
98. 2 Leon, 161. H. P. C. 244, 245. S. P. C. 107. Lett. A. Bro. Appeal, 9. 32 Afl. pl. 8. Abridged Bro. 
Appeal, 119. 45 E. 3. 25. pl. 36. Abridged Bro. Appeal, 12. 11 H. 4. 94. pl. 56. Abridged Bro, Appeal, 36: 
41 Aſſ. pl. 14. Abridged fre, Appeal, 75. | 
| 5 C the 


Vo. II, 


S. P. C. 107. micide 
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Of the Plea of Autreſoits acquit. a Book II. 


the Year and Day had been "paſſed, by which Time it often happened 
that all was forgotten; and for Reformation thereof it 15 enatfed, That if 
any Man be flain or Murdered, and thereof the Slayers, Murderers, Abel- 
tors, Maintainers and Comforters of the ſame, be indicted, that the ſame 
Slayers: and Murderers, and all other Acceſſaries of the ſame, be arraigned 
and determined of the ſame Felony and Murder at any Time at the King's 
Suit, within the Year after the ſame Felony and Murder done, and not tarry 
the Near and Day for any Appeal to be taken for the ſame Felony or Murder. 
And if it happen any Perſon named as Principal or Acceſſary to be acquitted 
of any ſuch Murder at the King's Suit, within the Year and Day, that then 
the ſame Fuſtices afore whom he is acquitted, ſhall not ſuffer him zo go at large, 
« Vide fupra Gut * either to remit him again to the Priſon, or elſe to let him to Bail after 
ch. 33.8. 121. heir Diſcretion till that Year and Day be paſſed. And if it fortune the ſame 
1 * 25. Felons or Murderers, and Acceſſaries ſo arraigned, or. any of them to be acquit, 
np. Juſt. or the Principal of the ſaid Felony, or any of them to be attainted, the Wife or 


374 


| Cromp. Juſt. 


111. pl. 2, 3. next Heir to him ſo ſlain, as ſhall require, may take and have their Appeal of 
the ſame Death and Murder, within the Year and Day after the ſame Felony and 
Murder done, againſt the ſaid Perſons ſo arraigned and acquit, and all other 
their Acceſſaries, or againſt the Acceſſaries of the ſaid Principal, or any of 
them ſo attainted, or againſt the ſaid Principals ſo attainted, if they be on 
live, and the Benefit of his Clergy thereof before not bad; and that the Appel. 
lant ſhall have ſuch and like Advantage, as if the ſaid Acquittal or Attainder 
> Vide S. P. C. had not been, the ſaid Acquittal or Attainder notwithſlanding*, 
aud Raft. Sta. Seck. 1 5. It ſeems © agreed, That this Statute ſhall not be conſtrued 
tutes Title to extend to any other Appeal but of Death, nor to any other Acquittal 
N 2. but upon an Indictment; from whence it follows, That an Acquittal on an 
: io Indictment, or Appeal, for any other 4 Felony except Death, may ſtill be 
2H. fl. b. c. pleaded in Bar of an Appeal for the ſame Crime, and that an Acquittal on 
3 C. 105, an Appeal of Death * may ſtill be pleaded in Bar of an Inditment, in the 
P. C. 107. 
Lett. A. ſame Manner as by the Common Law, 55 
4 H. P. C. Sec. 16. How far a Perſon found guilty of Manſlaughter, or of Ho- 
II ſe defendendo, on an Indictment of Murder, is liable to be tried 
Lett, A, again upon an Appeal by Force of this Statute, ſhall be conſidered in the 
2 H F. C. next Chapter. 5 1 : 
44, 245 · 1 ey | 2 
S. P. C. 107. - | 
Lett. A, Crompton's Juſtice, 111. pl. 2, 3 
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CHA P. XXXVI. 
Of the Plea of Autrefoits attaint or convict; 


Sed. 1. JT ſeems to be generally agreed, That where-ever a Man . H. P. C. 24): 


is attainted of Felony, either by Judgment upon a Verdict, H. H. P. C. 
or by » Outlawry, or Abjuration, whether upon an Indi&tment or Ap- 85 p 5 
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peal, he may plead ſach Attainder to any ſubſequent Indictment or Ap- Letter B. 
peal, for the ſame or any other Felony. And two Reaſons are given for 8 


ſuch Plea to a ſecond Proſecution for the ſame Felony; Firſt, © Becaufe 3 Ing. zi 3s 


the Life of the Defendant was in Danger by the firſt; arid it is againſt 1 
a Maxim of Law to bring a Man into ſuch Danger more than once for » wry 234 
one and the ſame Offence : 2dly, * Becauſe generally the proceeding in b Yet this is 

ſuch ſecond Proſecution cannot be to any Purpoſe, becauſe the Party is _— Quare 
dead in Law by the firſt Attainder, and hath forfeited all that he can pi, 3. but no 
forfeit, and therefore it is ſaid, That it is equally abſurd to attaint him Notice is ta- 
a © ſecond Time, as to attempt to kill one who is already dead. And 8 
that is the only f Reaſon I find any where given for the Plea of Autre- Abridgment 
vits attaint of one Felony to a Proſecution for another. But where both 8 — 7 4 
of theſe Reaſons fail in the firſt Caſe, and the latter of them in the 136. 


ſecond; and alſo in ſome other Caſes, for ſpecial Reaſons, the Plea of Vide 18 H. 8. 
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Autrefoits attaint ſeems to be of little Effect, as in the following In- 3 8 
Sect. 2. Firſt, Where the firſt Attainder is reverſed for Error, after P| 14. 
Abridged 


which it can neither be pleaded to a Proſecution for the ſame or any other Bro. Appeal, 
Felony ; becauſe by ſuch Reverſal the Attainder is of no more Force 89. Coro, 11. 


than if it had never been: And if an Acquittal on an erroneous Indictment; 3 BS: K 


or Appeal will not bar a ſubſequent Proſecution, ſurely 2 fortiori an At- H. P. C. 247. ere. 


tainder reſetved will not do it. But it is agreed to be a good Bar while it 88 
El. 516. 


ſtands unreverſed, becauſe it is not void but voidable only. | Cromp. 113; 


Sed. 3. Secondly, Where the Attainder was at the Suit of the King pl. 1. 
and h pardoned, and after the Party is proſecuted upon an Appeal; for 5. App. 9. 
it is an allowed Maxim, that the King cannot bar the Suit of the Sub- > * 
ject, and if he cannot bar an Appeal by pardoning the Offender before it Abridged 


appear whether he be guilty or innocent, there cannot but be much leſs 61.6.5. 20. 


Reaſon that he ſhould bar it after the Guilt appears by a Judgment upon Abridged 


; Fitz, Coro, 
Record. ; | G 227. Bro, 

; In i | | k | Appeal, 10. 
Popham 107. 7 H. 4. 31. pl. 16. Fitz. Eſcheat, 14. Bro. Coro. 11. Fitz. Coro. 81, 95. Cont, 4 E. 4. 11. pl. 
18. Fitz. Coro. 27. See the Chapter of Judgment. f See the Books cited to the precedent Lett. 8 8. P. C. 106. 
Lett. B. 12 Co. 100. H. P. C. 247. 4 Co. 45. a. * Bro. Coro. 11. 28 E. 3. go. pl. 3. Abridged Fitz. Coro. 
139. 8. P. C. 107. Lett. B. 3 Inſt: 213. Crompton's Juſtice 113. pl. 3. 6 H. 4. 6. pl. 29. Abridged Fitz, Coro. 
227. Bro. Appeal, 10. cont, 12 Co. 100. 5 | | | 


Sed, 4. | 
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376 Of the Plea of Autrefoits attaint or convict. Book II. 


” dect. 4. Thirdly, Where a Perſon attainted of Felony, is afterwards 
«18.6 f. 22. indicted of High Treaſon, whether before or after his 4 Attainder ; for 
Abridged the Judgment of Death in High Treaſon is not only different from that 
1 in Felony, but the Forfeiture is alſo more general, (extending to Land in 
2. 3 Int. 213. Tail as well as to Land in Fee-fimple, ſince the Statutes of 26 H. 8. 13. 
73 36h and 33 H. 8. 20.) But if the Felony were firſt committed, it ſeems © agreed, 
21. That the Title of Eſcheat to the Felons Lands in Fee- ſimple, veſted in the 
2 H. H. P. c. Lords of whom they are holden from the Time of the Felony, ſhall not 
37 the Ob. be deveſted by the ſubſequent Attainder for the Treaſon, as it would be if 
ſervation to the Treaſon had been firſt committed, | 1 
the contrary Sect. 5. Pyurthly, Where an Appellee of Larceny hath a ſecond Ap- 


3 peal brought againſt him, hanging the firſt, and afterwards is attainted in 


100. Lett. B. the firſt, in which Caſe, according to ſome Opinions the Court may, in 
_ * order to entitle the ſecond Appellant to a Reſtitution, inquire by an Inqueſt 
the above ci. of Office, and according to others © by an Inqueſt taken at the Miſe of the 
ted Year-Book Parties, whether ſuch Appellee be guilty. of the Larceny or not. And the 
| gr dare Law ſeems to be the ſame in Relation to an Indictment 'of * Larceny ſince 
port of it the Statute 6f 21 H. 8. 11, which entitles the Proſecutor to a Reſtitution 
_ Repug- of his Goods, upon the Offender's being found guilty, Sc. in the ſame Man- 
b Co. Lit. 372, ner as upon an Appeal. Alſo it hath been * adjudged, That a Perſon at- 
392. tainted is as liable to anſwer 4 Perſonal Action, as if he had not been at- 
333 tainted, For otherwiſe his Attainder would give him a Privilege and Pro- 
ture. tection, which the Law is far from intending in allowing the Plea of Au- 
* 3 [nſt. 213. fręfoits attaint to a ſecond Proſecution for a new Crime, which is chiefly 


5 cis grounded on this Reaſon, that the Law will not ſuffer an abſurd and vain 
a7 \ 


Letter B. D 3 g 0 ag 
« Vide ſupra Thing in attainting one who is attainted already. 


2 25, 3 Se. 6. Fifthly, Where a Perſon attainted of one Felony, is afterwards 
: proſecuted as a Principal in another, and others are alſo proſecuted together 


ect. 7. 

2 H. H. P. C. with him as his Acceſſaries, in which Caſe it is ſaid, > That for the Bene- 
2 Coro. fit of Publick Juſtice he is compellable to plead, &c. to the ſecond Proſe- 
370. cution in the ſame Manner as if he had not been attainted, becauſe other- 
7 on 4.31. pl. yyiſe the Acceſſaries to ſuch ſecond Felonies could not i be brought to their 


Abridged Trials for want of a Conviction of their Principal. | 
Fitz, Coro.81. Se, 5, It ſeems * clear, That a Judgment againſt a Man on an 
Bro. Appeal, Indictment or Action of Treſpaſs, is no Bar to an Indictment or Ap- 


Vide 44 E. 3. peal of Larceny, for the ſame taking, becauſe Treſpaſs and Larceny. are 


44. pl-57- Offences of a different Nature, and the Judgment for the one entirely 


agg IR differs from that for the other. Alſo I take it to be in a great Meaſure 


11. | Agreed, That the Judgment of Pain forte & dure in one Felony is no 
Fitz, Coro. Rar to a Proſecution for another, becauſe ſuch Judgment neither corrupts 
= 4. 11, the Blood, nor forfeits the Lands, as an Attainder doth, But it ſeems 
pl. 18. queſtionable, whether it may not bar a ſecond Proſecution for the ſame 


4 6 4 80 Felony, becauſe the Life of the Party was brought into Danger by the 


H. P. C. 212, firſt, : Eg ; | 
248, Sect. 8. It is ® ſaid, That Autrefoits attaint or convict was no Plea for 


Ion App one who had broken the Priſon of the Ordinary; but for this I ſhall refer to 
Fic Coro. the Book cited, Ch. 33. Sed. 9, 10. e $1 er POET" 
2 | | | 7 


4. Abridged Bro. Coro. 147. f Vide ſuprach. 23. ſect. 55, 56. H. P. C. 212, 248 z Inſt. 213, 215. 
Ero. El. 516. cont, Cro. El. 213, h Poph. 167. i Vide ſupra ch. 29. from Sect. 36. to ſect. 45. l Vide ſupra 
ch. 35. Ba. 5. 7H. 4. 35+ pl. 4. Fita. Coro. 82, ! 3 Iuſt. 213, Crompt, Juſt, 113. pl. 4. Dy. 308. pl. 73. 
28. F. C. 31, 32. | | | | 

2 Sect. 9. 


Chap. 36. Of the Plea of Autrefoits attaint. 377 


Set. 9. It certain that an Attainder on an Indictment of Death is no 
Bar to an Appeal, by Reaſon of 3 H. 7. 1. ſet forth more at large in the 

recedent , Chapter, which gives an Appeal againſt Perſons attainted of 
Death, the Benefit of Clergy thereof being not had, as it is certain that 
it cannot at this Day. But it ſeems a agreed, that in all other Caſes the H. p. C. 245 


” 


Plea of Autreforts atraint is ſtill of the fame Force as it was by the Com- 2H. H. P. C. 
mon Law. N ä | | 250, 251, 
Sect. 10, The Plea of Autrefoits convict ſeems chiefly to depend on „, 
this Reaſon, * That the Party ought not to be brought twice into Danger fad t pra 
of his Life for the ſame Crime. Upon which Ground it ſeems * agreed, * Vide 4 Co. 
That a Conviction on an Appeal or Inditment of Burglary, or other. Fe- 39: 40. b. a. 
lony, may be pleaded to an Indictment or Appeal for the ſame Felony : 11. 83. 
And that a Conviction of Manſlaughter in an Appeal of Death may be 4 Co. 39. b. 
leaded in Bar of a ſubſequent Indictment or Appeal of the ſame Death; *%:% g. 
and that the Reaſon why ſuch a Conviction on an Indictment of Death 8 j. 
cannot be pleaded to an Appeal as well as to an Indictment (unleſs the 113. pl. 5. 
Perſon ſo convicted be admitted to his Clergy, or at leaſt have prayed it,) 7 5 28 
depends entirely on 3 H. 7. 1. which expreſly giving an Appeal againſt a Laa Gn, 63. 
Perſon attainted on an Indictment of Death, who hath not had his Clergy, Cre. Ca. 147. 
cannot but be thought to give it as well againſt a Perſon convicted, fince bs e 
every Attainder ineludes a Conviction and more; and it is wholly owing 4 Co. 46. 
to the Default of the Court, which ſhall not prejudice any one that a 3 Mol. 156, 
Perſon convicted is not attainted . But I do not find any Authority that 1% fett 17. 
a Conviction of one Felony may be pleaded in Bar of another; but on Vide S. P. C. 
the contrary it is plain, That it was anciently the uſual ® Practice, where a 23 
Clerk was indicted of ſeveral Felonies, and tried and convicted of one of 248. 
them, and demanded by the Ordinary, not to deliver him upon ſuch De- Compt. Juſt. 
mand, but to detain him in Priſon till he had been arraigned of all the: Hf. Coro. 
Felonies whereof he ſtood indicted. Alſo it ſeems “ agreed, that even 394, 461. 


after the Statute of 25 E. 3. 5. de clero, a Clerk convict of one Felony, 5. . ©: 108. 


a , . . Letter A. 
might immediately, while he ſtood at the Bar, be arraigned of any 3 33. 
other. ſed, 117. 


her. . = | a. 
Sect. 11. But it ſeems to be admitted as a general Rule, That after aubleof 5 


a Clerk convict was once delivered to the Ordinary, he could not after- E. z. 5. 
wards be impeached either for the ſame, or any other Felony committed 18 P 8825 
before ſuch Delivery to the Ordinary, whether it were within the Benefit of Dyes 210. 
Clergy or not: And tho' this be ſo far remedied * by 8 El. 4. and 18 pl. 49. 

El. 7. That a Perſon admitted to his Clergy for any Felony, ſhall not“ 48 214 
in Reſpect thereof bar a ſubſequent Preſecution for another Felony not H. p. c. 248, 
within the Benefit of Clergy; yet, as I take it, the Law generally 24. 
ſill continues as it was, as to the Felony whereof the Party who 13 ad- — 1 
mitted to his Clergy is convicted, and alſo as to other Felonies within 121. 

the Benefit of Clergy committed before ſuch Admittance, whereof it ſeems '3 H. 8. 2. 
agreed, That regularly one admitted to his Clergy ſhall not be afterwards | lag os: 


arraigned, Kely. 93.103, 


Sect. 12, It ſeems to have been long ſettled, That not only he who 5 25 
hath been admitted ' to his Clergy on a Conviction of Manſlaughter, 1s ' ® 


upon an Indictment of Murder, but alſo that he who being called to Fitz. Coro. 
Judgment on ſuch a Conviction, hath * prayed his Clergy, but hath not Wide faves 

| ch. 33. from 
ſect. 121 to 130. 14 Co. 40, Wetherel's Caſe, 45. b. 46. Crompt. Juſt. 102. pl. 10, Vide Cro. Ja. 282. Yetv. 
204, z05. 1 Bulſt. 241, See the Caſes cited to the next Letter. m 2 Leon. 160, 161. 1 And. 68. 4 Ce 45 b. 
46. a. Kely. 93, &. 3 Inſt, 161, Co. Ent, 55. b. Salk. 63. 2 H. H. P. C. 250. 390, This is left doubtful, 
2 Rol. Rep. 478. | | 


Vor. II. 5D oeen, 


— —— ——ꝛ — rings - 
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been actually admitted to it, may bar any ſubſequent Appeal for the fame 
Death, as he might by the Common Law. And fo to the Objection from 
the ſeeming Abſurdity, that if the Law be ſo, he that hath his Clergy on 
a Conviction of Manſlaughter will be in a better Cafe than if he had been 
wholly acquitted, it may be anſwered, That this doth not depend on any 
Reaſoning from the Nature of the Thing, but from the Statute of 3-4, 7. 
1. which expreſly takes away the Plea of Autrefoits acquit in this Cafe, but 
by ſuffering even Perſons attainted on an Indictment of Death, who have 
been admitted to their Clergy to plead ſuch Admiſſion in Bar of an Appeal, 
_ plainly ſeems to have intended to leave the Benefat of Clergy, as it ſtood 
«Salk. 63. Seck. 13. Alſo it hath been adjudged, * That is not material whether 
Kely. 91, 92, the Appeal, in Bar whereof ſuch Conviction and Clergy are pleaded, were 
94, 1%: 197» depending at the Time of ſuch Conviction or not; ſince the Judges may, 
Bat the con» if they think fit in their Diſcretion, proceed on an Indictment of Death, 
trary ſeews qotwitſtanding an Appeal thereof be depending; and therefore as on the 
rs A 1s „ one Side the Party is liable to be hanged, if found guilty of Murder on a 
b degra cb. Verdict agamaſt him on ſuch an Indictment, pending an Appeal, it cannot but 
25, fel. 15- de equitable, that on the other Side he ſhould have the full Benefit of the 


Notes 5 : f 8 
38 Verdict, it found in his Favour. 


ſect. 14. Seck. 14. But there have been many e Opinions, That unleſs the Court 
e bg call a Man to Judgment on a Conviction of Manflaughter on an Indict. 
27 Sd. 316. ment of Murder, he cannot demand the Privilege of his Clergy, and con- 


Carth. 17, fequently cannot plead ſuch Conviction and Clergy thereon had or prayed, 
Key. 106. in Bar of an Appeal, And accordingly it was folemnly reſoleved “ by 
Vide Dyer all the Judges, except one, in the latter End of the Reign of King 
N 1 45. James the ſecond, That the Court might delay the Calling a Convict 
— ol 82. to Judgment, to hinder him from praying his Clergy, (eſpecially if an 
* 3 Mod. 156, Appeal be depending,) in Order to make him liable to an Appeal. But 
1 15%: the contrary ſeems to be fully ſettled in the Caſe of Armſtrong and 
«Skin. 670, Lie, wherein it was adjudged upon great Deliberation, that a Con- 
671. viction of Manſlaughter on an Indictment of Murder, and the * Prayer 
79: of Clergy thereupon, may be pleaded in Bar of an Appeal of the ſame 
Kely. 93. Death, whether ſuch Prayer were made upon the Party's being called 
103, 144 to Judgment or not. For it ſeems to be * admitted, even by thoſe of - 
Salk. be 64. the contrary Opinion, That the Delay of the Court in not admitting a 
But Note, Man to his Clergy who prays it when called to Judgment, ſhall no Way 
e prejudice him, but that he may bar an Appeal by pleading a Conviction 
ty was actu and Prayer of Clergy as much as if he had been actually Admitted 
ally admitted to jt, And why ſhould it be more reaſonable that the Delay of the 
» 22 Court in not calling a Man to Judgment, ſhall put it in the Power of 
Bench. the Court to make ſo high a Privilege in Favour of Life, wholly preca- 
s Vide fupra rious and diſcretionary ? To which may be added, That a Demand of 
7 408. 68. Clergy by a Convict before he is called to Judgment, ſeems in Strict- 
4 Co. 45, 46. neſs to be as legal as a Demand after a Call to Judgment ; ſince when- 
wo * ever a Perſon appears to have a Right to his Clergy, as he ſeems plain- 
ly to do, when his Crime is found to be ſuch as is within the Benefit 

of it, it ſeems a neceſſary Conſequence that he has a Right to pray it. 

dSuprach. 33. And it ſeems b agreed, That by the ancient Common Law, Clergy might 
(ect. 119, 111. he demanded upon the Priſoner's firſt Arraignment. And tho' afterwards 
for ſpecial Reaſcns, the Judges made it a Rule not to admit any one to 

it till after he had pleaded ; yet I find it no where holden in the old 


Books 


cp. 38. Of the Pha of Niittefoits attaint. 350 


Books, That a Man could not legally demand it till called to Judgment. 
Neither doth the * Opinion to the contrary, in the Report of the Caſe of « 1 Salk. 63 


Armſtrong and Liſle, grounded upon the Authority of * Sears Caſe, ſeem 1 * 
to be at all made out by that Caſ e d Hob. 289. 


— 


Sec. 15, But it ſeems clearly ſettled, That whenever the Record o 
which a Man is convicted of Manſlaughter, and admitted to his Clergy, 
on an Indictment or Appeal of Murder, is erroneous, either in Reſpect 
of Inſufficieney © in the Indictment or Appeal, or for a * Miſ- trial, Sc. , Co. 39 b. 
fo that his Life was not in Danger at the Trial, &c, he cannot plead ſuch 40. a. 47.a. 


Conviction and Clergy thereon had, in Bar of a ſecond Indictment or Ap- TR 2 
peal. 46 Co 14. b; 


Sec. 16. It hath been adjudged, That the Concluſion of a Plea of *3 Inſt. 131. 
Autrefoits cenvict of Manſlaughter, and Clergy thereon, &c. may be ei- 
ther petit judicium fi prædict A. B. iterum de eadem morte, de qua ſemel con= 
vidtus oft, reſpondere compels debeat; or thus, petit judicium ſi prædict' r Core pow. 
A. B. appellum ſuum prædict verſus eum de morte pradictꝭ habere ſeu manu- 55. b. 
tenere debeat. | | Ove 3 — 131. 
Sect. 17. It is ſaid sto have been adjudged in Holcroft's Caſe, That IIs: 
a Verdict finding a Man guilty of Homicide /e defendendo on an Indict- Coke's Ent. 
ment of Murder may be pleaded to an Appeal of the fame Death; but 40 1 
this was certainly not the very Point “ in queſtion in that Caſe; neither 46. 
do I find it expreſly taken Notice of in any Report of it. However, 3 con. 160, 
ſince it ſeems clear, that ſuch a Conviction would be a good Bar of an 3 Init 135. 
Appeal at the Common Law ; and ſince it is not within the Letter of 1 And. 68. 


3 H. 7. 1. which mentions only Perſons acquitted or attainted, it ſhall Ay * 


not be eaſily conſtrued to be within the Meaning of it,“ being in this * Vide 3 Int. 


Reſpect a penal Statute, and derogatory from a Maxim of the Common 131. 
Law in Favour of Life. And tho it bein a great Meaſure l agreed, That f., 4 88. 
the Statute in giving an Appeal againſt a Perſon attainted of Murder ꝓco, 46. 
doth by neceſſary Conſequence give it as well againſt one convict of Mur- Supra ſect. 10, 
der, becauſe every Perſon attainted is convict and more; and if an Ap- 

peal ſhould not lie againſt a Perſon convicted until he were attainted, 

it would be wholly in the Power of the Court, by delaying to give Judg- 

ment on a Perſon convicted, to bar an Appeal. Yet fince theſe Reaſons 

hold not in the Caſe of one convict of Homicide ſe defendendo only, it may 


well be argued, That a Conviction thereof may till be a good Bar of an 
Appeal. | 


CHAP, 
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Of P ardon, 


CHAP. XXXVII. 
07 Perdas. | 


BE FORE I proceed to confider in what Manner a Pardon is to be 
taken Advantage of, it may not be improper to premiſe ſome Things 
concerning the Nature of Pardon in general, as, LEST aps 


1. By whom grantable. on. 
2. Where it is grantable of Right. 
3. What is the Nature of a Pardon of Grace: 


Seck. 1. As to the firſt Point, wi2. By whom a Pardon is grantable : 
It ſeems that anciently the Right of pardoning Offences within certain Di- 
\ See the Sta. ſtricts was claimed by the Lords Marchers and others, who bad Jura re- 
tuteof 27 galia, by ancient Grants from the Crown, or by Preſcription ; but it is 
H. 8. ch. 24. enacted by 27 H. 8. 24. Par. 1. That no Perſon or Perſons, of what Eſtate 
"4 ie Degree ſoever they be, ſhall have Power to pardon or remit any Treaſons or 
Crowpt. Juſt. Felontes whatſoever, nor any Acceſſaries to the ſame, nor any Outlawries for 
ae Hrg. ſuch Offences, whether committed in England or Wales, or the Marches of the 


bd 8 fame ; but that the King ſhall have the whole and ſole Power and Authority 
3 Inſt. 233. Zhereof united and knit to the Imperial Crown of this Realm, as of good K ght 


and Equity it appertaineth. 


As to the ſecond Point, viz. Where a Pardon is grantable of Right, I 
ſhall endeavour to ſhew where it is to be ſo granted. 


1. To Perſons found guilty of Excuſable Homicide. 
2. To an Approver who hath convicted an Appellee, 
3. To Robbers, Clippers, Burglars, &c. who ſhall diſcover two or 


more guilty of Robbery, c. 


Sect. 2. And firſt, as to Perſons found guilty of excuſable Homicide, 
it is enacted by the Statute of Glouceſter 9g. That in Caſe it be found 
by the Country, that a Perſon tried for the Death of a Man, did it in his 

For the Defence or by Misfortune, then by the Report of the Fuſlices to the King, the 
Form ofa King ſhall take bim to his Grace, if it pleaſe him. By which at firſt Sight it 
83 in ſeems to be implied, That it is left to the Diſcretion of the King, whe- 
and a Pardon ther he will grant a Pardon in ſuch a Caſe or not. And agreeably hereto 
therem, it is ſaid in four ſeveral Notes e in Fitzherbert's Abridgment of Caſes in 
5 the Time of Edward 3. That a Perſon found guilty of Homicide /e de- 
Fitz. Coro. fendendo is to be remitted to Priſon in Order to attend the King's Grace: 


284, 286, And yet in two other Notes of * Caſes in the very ſame Year, it is ſaid, 


287, 354- 
Alſo Fitz. Co- | 
ro, 305. and 44 Ed. 3. 44. pl. 55. Abr. Fitz, Coro. 94. and 2 H. 4. 18. pl. 5. Abr. Bro Forfeiture, 9. are to 


the ſame Purpole, d Fitz. Coro. 297, 361, 
4 That 


Chap. 37. : Of Pardm. 12 381 


That in ſuch a Caſe, if the Priſoner; cauſe the Record to come into the 
Chancery, the Chancellor will make him a Charter of Pardon, without 
ſpeaking co the King; and this ſcems to be? ſettled at this Day, and g. p © 
agreeable; to the ancient Common Law, which ſhall not without ex- Lett. C. ” 
preſs Words be reſtrained. by a Statute. which, ſeems to be made in Affirm- Letter P. 
ance of in. And therefore theſe; Words in the Statute, If it ſhall pleaſe the 315, 518. 
King, (hall be taken as ſpoken only out of Reverence to him, and not as H. P. C. 2 po. 
intended to make the Right of the Subject to. ſuch a Pardon precarious, 29% 4 ch. 
And the Caſes abovercited, which ſcem to be contrary, may be recon- Bro. Chart. de 
ciled with the others by intending them to mean only the Grant of the Pardon, 65. 
King's Pardon to «a Perſon repreſented to him as guilty of Homicide AA. 108. 
deſendendo only, without any Certificate gf the Verdict upon Record; Vide Kely. 
for none of thoſe Caſes make any Mention of ſuch Certificate, as the n 
others do; and. if there be no ſuch Centificate, it ſeems plain that the Grant ap. 7 
of a Pardon is a Mete Matter of, Favour. However it ſeems to have Book 1. ch. 
been always © agreed, That the Forfeiture of Goods by ſuch Homicide 7 
may be ſaved by a Pardon, (which in , this Particular Caſe ſeems to of the Chap- 
puge the Offence ab initio,) And it, hath. been adjudged, That ſuch 8. - | 
a Pardon is as neceſſary for one who is indicted only of Homicide |e cited 28 
deſendendo and confeſſes it, as for one who is found guilty of Homicide / other Parts of 
defendendo on; an Indictment of Murder. And if he were found guilty of 3 ＋ N 
having fled *, &c. I queſtion whether the Pardon will ſave the Forfei- 2. 1 "of 


ture of the Goods by Reaſon of the Flight ; for that is grounded not on orgy ad 
ItZ, Coro. 


the Homicide, but on the Contempt, of the Law in not ſtanding to it's 61. Bo. Co. 
Judgment. | - £26 5 ro. 138 r 
Sect. 3. Secondly, In what Manner an Approver who convicts the 139; . 
2 is intitled to a Pardon, hath been already ſhewn, Chap. 24. 2 H 3 
Sec. 4. Thirdly, As to Robbers, Clippers and Coiners, and B A br or 
lars, Sc. who ſhall diſcover two or more guilty of Robbery,” &c. 1 FP. 
enacted by 4 & 5 M. & M. 8. That if any Perſon or Perſons, being out of Bro. Forfeit. 
Priſon; Pall after the 2 5th Day of March 1691. commit any Robbery, and ire. 53. 
afterwards diſcover two or more, who then bad, or afterwards ſhall commit pl. 8. 
any Robbery, ſo as two or more of the Perſons diſcovered ſhall be convicted of ; To 2 * 
uch Robbery, any ſuch Diſcoverer ſhall himſelf have, and is hereby entitled to Fitz, = 
the gracious Pardon of their Majeſties, their Heirs and Succeſſors for all Rob- 61, _ 
beries which he or they ſhall have committed at any Time or Times. before ſuch 2 3 
Diſcovery made, which Pardon ſhall be likewiſe a good Bar to any Appeal 287. and ia. 
brought for any ſuch Robbery, © 5 OE. 
Sect. 5. Alfo it is enacted by 6 & 7 V. 3. 17. That if any Perſon or 9 
Perſons, being out of Priſon, ſhall after the firſt Day of May 169 55 be guilty Attainders. 
of clipping, coining, counterfeiting, waſhing, filing, or otherwiſe diminiſhing 
the Coin of this Realm, and afterwards diſcover two or more who then had, 


or afterwards ſhall commit any of the ſaid Crimes, ſo as two or more of the Per- 
ſons diſcovered ſball be convicted of tbe ſame, any ſuch Diſcoverer ſhall himſelf 
have, and is hereby intitled to the gracious Pardon of his Majeſly, his Heirs 
and Succeſſors for all fuch his Crimes, which be or they have committed at any 
Time or Times before. ſuch Diſcovery madulGmeC. 5 
Sect. 6. Alſo it is enacted by 10 & 11 V. 3. 23. (which ' exchudes , yigg ** 
all Perſons from their Clergy who ſhall by Night or Day, in any Shop, ch. 33. {e&. 
Ware-houſe, Coach- houſe or Stable, privately and feloniouſly ſteal any Goods, 64, 65: 
Wares or Merchandizes, being of the Value of 55. or more, altho' ſuch Shop, 
Ge. be not actually broken open, and altho' no Perſon be-thetein, or fhall 
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affiſt, hire, or command any Perſon to commit ſuch Offence,) That if any 
Perſon or Per ſons after the twentieth Day of May 1699. Hall commit any 
Burglary, Houſe-breaking, or Felony in ſteali 155 any Hor ſe, or Horſes, or 
any Money, Wares or Goods, from whom the of Clergy is by the ſaid 
A taken away, and being out of Priſon, ſhall e {wo or more, who 
then had or after ſhall commit any fuch Burglary, Horſe-flealing- or Felony, as 
i aforeſaid, and ſhall be convicted thereaf, or cauſe to be diſcovered and appre- 
' hended tuo or more, who ſhall be convicted, as ; aforeſaid, every ſuch Diſtiverer 
ſhall have, and is hereby intilled to his M 22 gracious Pardon for the 


*Burglaries, Houſe-Breakings, Hor ſe-flea lings, or elonies as aforeſaid, which 
be or ſhe or they ſhall have committed at any Time or Times before ſuch D/ 


ccvery made; which Pardon ſpall be An a a — to an e or * | 


ſucb Burglary, = 
SeF. 7. And it is farther enacted by 4 Arme, 317. Sec. 4. That every 


Perſon who ſhall be guilty g Burglary, or of the a  felonious breaking and en- 


Rd: ring any Houſe in the Day-time, and after ſhall diſcover” two who ſhall have 
committed fuch Burglary or Felony, ſo as they be convict, &c. ſhall have 40l. 
-&c. and be entitled to a Pardon of all lad and Felonies, except Mur- 


| i der an d Treaſon which hy a2 be a Bar to an Appeal, &c. (107) [108 


As to the third Point, viz, What 1 is ** Nature of a Pardon of Grace; 


21 ſhall conſider the following Particulars ; 13 1 


11 


Where fach Pardon is good i in Kurt 
4 What is the Effect of it. 
3. Whether it may be waived. 


As to the firſt Point, v. Where ach a , Pardon 3 is « good in ; Law; 1 
| Gal conſider, | 2100 


1. What is . to FN a 8250 P. Paidon of f Felooy i in nein. 

2. What is paricularly' required in a Pardon of Treaſon, Murder, 
or Ra 

T4 How lar the Pardon of one Man my diſcharge 3 | 
. How far it is neceſſary that the Pardon or Eper Ferſons oe TROY, 
be ſeveral. N 
. Whether the King's Grant of A Projedddn: or of a Place of 
"Froſt to a Traitor or Felon, carry with it an implisch Fardon of 


9 „ 


655 What is required to make a good Pardon of One not 
N ether any Offence can be nien before it is committed. 
8. Whether there be any Offence which cannot be pardoned after it 


is committed. 
. How far a Pardon may be of Force enn the private Intereſt 
of the Subject. | — 
10. Whether it may be bane) LY ; 
11. Where a Pardon 1 Is void in "Reſpect of a wrong Recital, 


Ln 


| $e8,8. As to the firſt Particular, viz. What is ours to make a 
ood Pardon of Felony in general : It ſeems to be laid down as a gene- 


fal Rule i in many Books. that — it _ be reaſonably — 
2 TE that 


| 4 4 


that the King, when he granted ſuch Pardon, was not fully a appriſed *3 H. 6. 20. a. 


both of the Heinouſneſs of the Crime, and alſo how far the Party ſtands 1 


convicted thereof upon Record, the Pardon is void, as being gained by of Pardon 19. 


Impoſition upon the King. And this is very agreeable to the Reaſon of 8 H. 6. 21. 
the Law, which ſeems to have intruſted the King with- this high Prero- 3 


gative, upon a ſpecial Confidence that he will ſpare thoſe only whoſc 15. 6 Co. 13. 
Caſe, could it have been foreſeen, the Law itſelf may be preſumed: wil- $4 OY 
ling 'to have excepted out of its general Rules, which' the Wit of Man But _ 
cannot poſſibly make ſo perfect as to ſuit every particular Caſe, And that Brook in 
upon this Ground it hath been holden, b that if one be indicted by theſe _ 45. my 
| Words, that he had ſlain a Man for having ſued him in the King's Court, Title of 
and the King make him a Charter of all Manner of Felonies; this Char- 467 1 
ter ſhall not be allowed, becauſe it ſhall be intended that the King was hr age Ba 
not acquainted with the Heinouſneſs of the Crime, but deceived in his Words, be- 
Grant. Allo where one outlawed in an Appeal of Felony prayed . 
Clergy, which was counterpleaded on the Account of Bigamy, &c. and King's Court, 


afterwards purchaſed a Pardon, and ſued a Scire facias againſt the Appellant, 4 On 


Fc. it is © ſaid, That the Pardon was not allowed, becauſe it made no 8. P. C. 102: 


mention of the Bigamy. Alto it ſeems agreed by all the 4 Books That Letter C. 

if a Man be attainted of any Felony, whether by Abjuration, or Out- e * 
lawry, or otherwiſe, and afterwards get a Pardon which doth not ex- . 
preſſy mention the Attainder, the Pardon will not avail him, * be- thority of the 


cauſe it ſhall be imtended that the King had not Conuſance of the At- pong "gage 


tainder, but was deceived in his Grant, which ſhall not grieve him when pl. 24. and 


he has true Notice of the Matter. And u pon the like Ground it hath been 48. Pl. 23. 
where on the 


holden * that the Pardon of one who is convicted by Verdict of a Felony Debate of 


is not good, unleſs it recite the Indictment and Conviction, Alſo on 3 
hath been * queſtioned, whether the Pardon of one who is barely in- 16d, chat the 


dicted of Felony be good, if it do not mention the Indictment. But Pardon was 
this hath been ® adjudged to be helped by the Words five Indictatus a- good be- 


cauſe it made 


five non. | ho | | 3 no Mention 
Sect. 9. It hath been holden, That anciently ' a Pardon of all Felo- of the Biga- 
my, and yet 


nies, included all Treaſons, as well as Felonies whatſoever, and might be d chat 
pleaded to an Indictment for them: And it ſeems to be taken for upon the 

granted, in many * Books, that a Pardon of all Felonies in general, Non-appear- 
without 'deſcribing any one particular Felony, may even at this Day, if era 
the Party be neither ! attainted nor indicted, be pleaded in Bar of any tain the Ap- 


Felony whatſoever, coming within the general Limitations of the Par- P*2}, the 
Pardon was 


don, except Murder or Rape, and that the only * Reaſon why it can- aſterwards al- 
not be alſo pleaded to Murder or Rape, is becauſe the Statute of 13 R. 2. lowed. Ergo 


Xre. 


ſet forth more at large under the next Point, requires an expreſs Men- 48 Hf 6. 21. 


tion of them. But I find this Point non where ſolemnly debated ; nei- Abridged 
ther doth it ſeem eaſy to reconcile it with the general Rules concerning Bro. Patents, 
| Pardons, agreed to be good in other Caſes ; for if a Felony cannot be 9 Bd. 4 28. 


Pl. Kk. 
| | Abridged 

Fitz. Charter, 23. Bro. Charter, 23. 6 Ed. 4.4. 1 Ed. 3, 13. pl. 8. 1 Aſſ. pl. 4. Abridged Fitz. Coro. 155. 
Same Point admitted, 36 H. 6. 25. a. b, 26. a. Abridged Bro. Charter, 5 6 Co. 13. b. Fitz. Coro, 124. Crompt. 
Juft. 115. pl. 1, 2. z Inſt. 238. H. P. C. 251. S. P. C. 102. Lett. C. 123. Lett. A. Dale. ch. 94. Kely. 282 
* Theſe are the very Words of 8 H. 6. 21. Abridged Bro. Patent, 15. f 1 Sid. 366. pl. 2. 430. pl. 18. 2 Keb. 
363. pl. 11. 3. Keb. 694. pl. 24. 2 Jon. 56. 3 Keb. 30. pl. 55. * 2 Jon. 56. 3 Keb. 30. pl. 53, 694. 
pl. 24. Crompt. Juſt. 115. pl. 11. i 10 Ed. 4. 10. pl. 14. Co. Litt. 391. a. 3 Inſt. 236. Vide 22 All. pl 49. 
S. P. C. 2. Lett. E. 102. Lett. Fo Fitz. Charter, 13. Dy. 124. pl. 39. March 214, &c. * Keilw. 91. b. 
Bro. Coro. 147. Co. Lit. 391. a. S. P. C. 2. Lett. E. 102. Lett. F. 3 Inſt. 236. 22 E. 4. 7. pl. 22. See the 
Books cited to the other Parts of this Section. ? 8 H. 6. 21. Abridged Bro. Patents, 15. Fitz. Coro. 24. 2 Keb. 
574. pl. 92. 10 Ed. 4. 10. pl. 14. 36 H. 6. 25. a. b. 26. 2. H. P. C. 251. 2 Jon. 56. 6 Ed. 4. 4. Bro. Chart. 
Pardon, 10. m Keilw. 91. b. 9 Ed, 4. 20. b. Crompton's Juſtice 115. Pl. 12. © Vide 2 Keb. 363. pl. 11. 
415. Pl. 45+ 574+ Pl. 92. 
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* Seethe pre- well * pardoned where it may be reaſonably intended that the King, 
cedentSeruone hen he granted the Pardon was not fully appriſed of the State of the 
Caſe, much leſs doth it ſeem reaſonable that it ſhould be pardoned where 
it may be well intended that he was not appriſed of it at all. And it a 
Felony whereof a Perſon be attainted cannot be well pardoned, even tho! it 
appear that the King was informed of all the Circumſtances of the Fact, 
unleſs it alſo appear that he. was informed of the Attainder ; much leſs doth 
it ſeem reaſonable that a Felony ſhould be well pardoned where it doth not 
appear that he knew any Thing of it : For by this Means, where the King 
in Truth intends only to pardon. one Felogy, which may be very proper 
for his Mercy, he may by Conſequence pardon the greateſt Number of the 
moſt: heinous Crimes, the leaſt of which, had he been appriſed of it, he 
would not have pardoned, And for theſe Reaſons, as I ſuppoſe, general 
Pardons are commonly made by Act of Parliament; and have been of 
> Vide 2 Keb. ]ate Years * very rarely granted by the Crown, without a particular De- 
HO ain ſcription of the Offence intended to be pardoned, As to the © Precedents 
455 pl 1, 2, 3. of ſuch general Pardons in Raftal's Entries, it may be anſwered, That 
459 + 17 their Authority ſeems to be of leſs weight when compared with thoſe man 
Ong! Precedents of Pardons in the Regiſter, every © one of which particularly 
Writs from deſcribes the Offence which is pardoned, and even thoſe which relate to 
fol. 3080 «< Homicide by Lunaticks, or Infants, or in Self- Defence, c. except only 
313- — | 
e Regiſter of one which pardons Eſcapes, but expreſly excepts all voluntary ones. And 
Original therefore where the Books ſpeak of Pardons of all Felonies in general as 
Wit 599 good, perhaps it may be reaſonable for the moſt part to intend that they 
f See Dyer either ſpeak of a Pardon by Parliament, or that they ſuppoſe * that the 
. *. 3 Crime is mentioned in the Pardon though they do not ex- 
5 reſs it. | 1 ee 
Abridged Sect. 10. It is enacted by 27 E. 3. 2. That in every Charter of Pardon 
92 ä of Felony, which ſhall be granted at any Man's Suggeſtion, the ſaid Suggeſtion 
and the Name of him that makes it ſhall be compriſed; and if after the ſame 
Suggeſtion be found untrue, the Charter ſhall be diſallowed. And the Fuſtices 
: Vide Raym. before whom ſuch Charters ſhall be alledged, ſhall enquire of the ſame * Sug- 
187 1 geftion, and if they find it untrue, ſhall diſallow the Charters ſo alledged. 
And it is enacted by 5 H. 4. 2. That if an Approver become a Felon again 
after a Pardon, he who procured the Pardon ſhall forfeit 100 J. | 
Seck. 11. It is certain that a general Pardon of Felonies extends not to 
b 8 H. 4. 21. Piracy, as bath been more fully ſhewoy, Book 1. Ch. 37. Sect. 6. 
Abele Sec. 12. It ſeems a ſettled Rule, That no Pardon of Felony ſhall be 
Fitz, Chart. Carried farther than the expreſs Purport of it.; and therefore where a 
26. Man was attainted on an Appeal of Robbery, and the King reciting the 
88 Attainder pardoned the Execution, it is ſaid, That becauſe the Pardon 
Pardon, 13, did not expreſly mention the Felony, it was diſallowed, . But it does 
Fe 47 b. not appear how it was pleaded, nor to what Purpoſe: it was attempted 
8. P. C. 102. to be made Uſe of, nor how far, or in what Reſpect it was diſal- 
Nees 5 lowed; and therefore tho' ſome Books ſeem to hold generally on the 
1Er . 


Leib C. Authority of this Caſe, that ſuch a Pardon is no way good, yet I do 


P. C. 251. not well ſee how any more can be proved from it than this, That it 
ky K * ſhall neither amount to a Pardon of the Felony itſelf, nor of any other 
Hbrideed Conſequence of the Attainder beſides the Execution. But it ſeems dif- 
SY — rode | 
Fitz. Coro. ficult to give a Reaſon why it ſhould not, well pardon the Execution, 
See the Chap. fince the King doth not appear to have been any way deceived ; and * it 
ter of Execu- hath been clearly adjudged, that the King may, if he think fit, pardon 
tion and Re. the Execution, and no more. 15 
prieve. 

State Trials, ; | . Seck. 13. 
Vol. 1. f. 261. | 


Chap. 37. Of Pardon. | 385 


Sect. 13. It ſeems à agreed, That where a general Act of Pardon ex- 6 Co. 13. 
cepts ſome particular Kinds of Felony, ſuch Exception extends as well n C5 
to thoſe whereof any Perſons are attainted as to others; for if _” 
whoſe Guilt appears not on Record are excepted, much greater Reaſon 
is there that thoſe whoſe Guilt appears in ſo high a Manner ſhould be ex- 
cepted; and therefore being within the Letter of the Exception, they can- 
not but be intended to be within the Meaning of it alſo. Neither doth it 
follow, That becauſe the Pardon of a Felony whereof a Perſon is attaint- 
ed is not b good without mentioning the Attainder, therefore ſuch a general“ Vide ſupra 
Exception of all Felonies ſhall not extend to thoſe whereon there hath **: 8, 9. 
been an Attainder; for the Caſe of ſuch a Pardon depends on this ſpe- 
cial Reaſon, That the King ought to be fully appriſed of the Proceed- 
ings againſt the Party before he pardons him, as hath been more fully 
ſhewn, Sed. 8. 7942 e bi wa $71 | 

Sect. 14, As to the ſecond. Particular, viz. What is particularly re- 
quired in a Pardon of Treaſon, Murder or Rape: I do not © find that « vide pra 
the Common Law required any Thing particular in the Form of Pardons ſet. 9 
of ſuch Crimes, which was not equally requiſite in the Pardon of any age fg 
Felony whatever. But it being enacted by the Statute of 2 Ed. 2. 2. 3 Mods 37, 88. 
which is confirmed by ſeveral d ſubſequent Statutes, That Charters en Charter, 
Pardon of Manſlaughters fhall not be granted, but only where the King may Coro. 2 5 
do it by his Oath, that is to ſay, where a Man ſlayeth another in his own De- Keilw. 91. 


fence, or by Misfortune. And there being no Precedent in the Regiſter 4 H. 3. 


3 x x : Ch. 13. 
of a Pardon of any other Homicide, but ſuch as is done either in Self- 10 Ed. 3. 2. 


defence or by Miſadventure, or by Infants or Madmen ; ſome have gone 14 E. 3. 14- 
ſo far as to hold that the King's Pardon of any other Homicide is not good * ve: 2825 
unleſs it be confirmed by Parliament, or at leaſt have a Non Obhſtante of Lett. A. 
theſe Statutes. But this ſeems contrary not only to the general Tenour 3 _ 236. 
of the Books, which clearly * admit the King's Power to pardon any nj 9 
Homicide in general, but alſo to the expreſs Purport of 13 R. 1 which March 217. 
by ſhewing in what Form the King ſhall make a Pardon of Murder, ee 2 
8040 7 allows that he has a Power to make it. Beſides the ſame Reaſons 283, 23. 
old as ſtrongly againſt the King's Power to pardon Manſlaughter as Mur- 1 Keb. 67. 


der, which yet I never knew diſputed. However it ſeems reaſonable that , 111. IS 


thus much at leaſt be allowed to follow from the Arguments aboye-men- pl. 24. 
tioned, that too great Caution cannot well be k taken in the Grant of Abr. Fitz. 


Pardons of any Homicide, that there be ſome ſuch favourable Circum- _ ' 


ſtances in Extenuation of it, as it may bring it ſome Way within the Equity pl. 14. 
of the Caſes in the Regiſter, and thoſe old Statutes, Abr. Fitz, 


Coro. 28. 


Se. 15. It is recited by the Statute of 13 Ric. 2. 1. That the Commons gH.7. Ms 15 
had grievouſly complained of the outragious Miſchiefs which had happened to tlie Abr. Fitz. 


Realm, for that Treaſons, Murders and Rapes had been commonly done, and the Scire fac. 56. 


. 
more becauſe Charters of Pardon bad been eaſily granted in ſuch Caſes, and that — "cool 


bereupon the Commons had requeſted the King that ſuch Charters might not be gdf. Fitze 
granted; to which the King had anſwered, That he would ſave his Liberty and 13 H. 4. / ; 
Regality, as his Progenitors had done; and thereupon is is enacted, Tat no pl. 14. 


0 Abr. Fitz. 

Charter of Pardon ſhall from bencęfortb be allowed before any Fultice for Mur- Coo. 266. 
HS | Dy. 34. pl. 20. 
in all which Books it is clearly admitted, That an Outlawry in an Appeal of Death may be pardoned by the King fo 


far as the Publick Juſtice is concerned in it. See alſo Show. Rep. 283, 284. 2 Jon. 56. Kely. 24. 25, 1 Sid. 366. 


pl. 2. Moor 752. pl. 1033. Raym. 13. 2 Keb. 363. pl. 11. 415. pl. 45. 574. Pl. 92. 3 Keb. 30. pl. 35. 
694. pl. 24. 3 Mod 37, See Bracton 133. a. | 
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deer, or for the Death of a Man ſlain by Await, Aſſault or Malice prepenſed, 
Tircaſen or Rape of a Woman, unleſs the ſame Murder, Death of a Man ſlain . 
by Await, Affault or Malice prepenſed, Treaſon, or Rape f a Woman, be ſpe- 
cified in the ſame Charter. And if tbe Charter of the Death of a Man be al- 
ledged-before any Juſtices, in which Charter it is not ſpecified, That be of 
whoſe Death any ſuch is arraigned, was murdered or ſlain by Await, Aſſault 
or: Malice prepenſed, the ſame Juſtices ſhall enquire Ly a good Inqueſt, of the 
Viſne obere the Dead was flain, if he were murdered or ſlain by Await, 
Aſault or Malice prepenſed ; and if they find that he was murdered, or ſlain 
by Await, Aſſault or Malice prepenſed, the Charter ſhall be. diſallowed, and 
further it ſhall be done as the Law alloweth, 
Se#. 16. Alſo the ſaid Statute required, That the Name of him who 
ſued for ſuch a Charter ſhould be endorſed upon the Bill under a great 
Penalty, &c. But to this, and all other Matters, except only what is con- 
tained in the precedent Section, it is repealed by 16 Rich. 2.6, | 
628. 17. It fo fully appears from the expreſs Words of 13 Rich. 2. 
' That the King's Pardon of Murder, Rape or Treaſon cannot be good, 
vide Bro. Without a Clauſe of Non ob/tante, unleſs the Crime be ' ſpecified in the 
Charterof Pardon, that I do not a know that it hath ever been diſputed. But it hath 
Pardon, 10. been often formerly b adjudged, that a Murder might be well par- 
ODS doned under the general Deſcription of a felonious Killing, if the Charter 
Keilw, 91. b. had the Clauſe of Non ob/tante of this Statute, Which Conſtruction ſeems 
88 in a great Meaſure to evacuate ſo excellent a Law, by barely changing 
214, Ke. the Form of the Charter. But it ſeems difficult to give a good Reaſon 
1 l. H. P. C. why this Statute ſhould ſo eaſily be evaded, which was made for the 
| n—_— Prevention of ſuch great Miſchiefs, and no Ways tends to aboliſh the 
Ent. 485. King's Prerogative, but only to put ſuch a Reſtraint upon the Abuſe 
there are Bre- of it, which every one muſt own to be reaſonable. | But if ſuch Opini- 
8 ons were founded on the King's Power of diſpenſing with Statutes, they 
all Murders ſeem to have been of © little Force ſince the Statute of 1 Will. & Mar. 
in general, e. 2. ch. 2. by which it is declared and enacted, That from and after that 


3 Seſſion, no Diſpenſation by Non obſtante of or to any Statute, or any Part 
and in Dyer thereof, ſhall be allowed, &c. 


2 RIS Sect. 18. But it ſeems plain, That Pardons of Manſlaughter, or any 
tion of a Par · other, Felony, except Murder or Rape, remain as they were at Common 
don of all Law, for which I ſhall refer to Section 8, , 10, 11, 12, 13. from whence 


5 it follows, that the Pardon of the d felonious Killing of J. S. may be 
well pleaded to an Indictment of Manſlaughter for Killing him. But 


that the par- 
ticular Ttea- where ſuch a Pardon hath been pleaded to an Indictment of Manſlaugh- 


woo ter by the Coroner's Inqueſt, the Court in Prudence hath refuſed e to al- 
doned ; for it Jow it till the Fact had been found Manſlaughter only, by a Jury directed 


appears that by a higher Court. 1 | CO 
for pro Se. 19. It hath been f adjudged, That where a general Act of 


preſly menti- Pardon expreſly pardons all Petit Treaſons, but excepts Murder, it can- 


* Keb. 363. not be avoided by indicting one for Murder only, without the Word 
pl. 11. 574 Proditorie, &c, who has been guilty of Petit Treaſon ; for the leſs Of- 


pl. 92 fence being included, and conſequently drowned in the greater, cannot 


8 but be pardoned by a Pardon of it; and therefore the Exception of Murder 
Skin. 157, in ſuch a Pardon muſt be conſtrued of ſuch Murder only as is ſpecially 


_ 366. ſo called, and doth not amount to Petit Treaſon. 

3Mod. 37, 38. 5 | 5 
Kely. 24, 25. Moor 752. pl. 1033. 12 Co. 18. 2 Jon, 56, Raſt. Ent. 455 pl. 3. the ſame Point is admitted 
and complained of, 8. P. C. 132. Letter A. H. P. C. 250. Vide 3 Inſt, 136. 2 H. 7. 6. 6. b. March 214. Sty. 
Rep. Rickabee's Caſe. © Show. Rep 283. 284. 2 Keb. 363. pl. 11. 574 pl. 92. Kely. 24, 25. 2 Jon. 56. 
*2 Keb. 415. pl. 45. Dy. 50. pl. 4, 5. 235. pl. 19. 6. Co 13. b. Crompt. 115. pl. 5, 6, 8. 


2 Sect. 20. 


Chap. 37. Of Pardm. 387 


Set. 20. Alſo it hath been * adjudged, That a general Act of Par- « 1 Lev. 8. 
don of all Felonies, Cc. except Murder, ſhall extend to a felo de ſe, for 855 
notwithſtanding his Offence may in Strictneſs be called Murder, and con- , Keb. 86, 
ſequently may ſeem naturally enough to come within the Exception, yet 548. 
fince the general Words of an Act of Parliament are to be expounded ac- 
cording to the Common Uſe of them, and the Offence of felp de ſe and 
Murder are generally underſtood as diſtin Offences, and ſuch as are di- 
ſtinctly treated by all Authors, who when they uſe the Word Murder 
as ſignifying a certain Species of Offences, always meant by it the 
Murder of another; and farther, ſince there is greater Reaſon to except 
the Murder of another out of a Pardon, than that of a Man's ſelf, be- 
cauſe both the Law of God and Nature ſeem generally to require Blood for 
Blood, which can be applied only to the Murder. of another, the Word 
Murder ſhall in ſuch an Exception be taken only to fignify the Murder of 
another, 

Sect. 21. Alſo it hath been * adjudged, that if a general Act of Par- , py Com? 
don extend to all Felonies, Offences, Injuries, Miſdemeanors, and other 40. 


Things done before ſuch a Day, it pardons a Homicide from a Wound H. H. P. C. 


given before the Day, whereof the Party died not till after the Day, becauſe 8 Juſt, 
the Stroke which is the Cauſe of the Death being pardoned, all the Effects 116. pl. 20. 
of it are conſequently pardoned, | | This is left a 
Sec. 22, As to the third Particular, viz, How far the Pardon of one Niue ol. 1 
Man may diſcharge another: It ſeems to be generally © agreed, That not- Vide ſupra 
withſtanding all Felonies are“ ſeveral, and conſequently a Pardon of one 3 
Man cannot be a direct Diſcharge of another, yet in ſome Caſes the Fe- 34 H. 6. 9. 
lony of one Man may be ſo far dependant upon that of another, that bl. 3 
the Pardon of the one will by a neceſſary Conſequence enure to the Be- he Cie 
nefit of the other. As where the Principal pleaded his e Pardon, and of Pardon, 33. 
was allowed it at the Common Law, * before his Attainder, or where xg TUM IE 
he pleads and is allowed it at this Day before his 5 Conviction, in which Fitz Charter, 


Caſe it ſeems that the Acceſſary may by a neceſſary Conſequence take 15. 


Benefit of it, becauſe he cannot be arraigned till after the Principal is ph ns | 
convicted. „ : | 22 Ed, 4. 7. 
See. 23. It is agreed, That if a Man be bound to the King as Sure- Br. 22: 
ee the next 


ty for another, for the Payment of a certain Fine or other Debt due to Section, Dy. 


the Crown, the Pardon of the Principal is a Diſcharge of the Surety 34. Pl. 21, 22: 
alſo. But it ſeems to have been holden as a general Rule, That where 22 * rs 


a Man is bound a Surety for another for the Performance of a future H. 4. 16. 
AR, the Diſcharge of the Principal before the Time of the Performance pl. 5: 3 
will not diſcharge the Surety, becauſe nothing was due to the King at . Les l 
the Time of ſuch Diſcharge : But this ſeems extremely nice; neither! Supra ch. 29. 
do the Caſes * brought for the Proof of it ſeem any Way to come _ 1,1 
up to it. For as to the firſt of them, viz, That of the King's Releaſe 29. 1 
of a Recognizance for the Peace to the Principal, before it is for- 1 H. 7. 10. 
feited, which ſhall not diſcharge the Sureties; it may be anſwered, | Hig WOW 
that it will! not ſo much as diſcharge the Principal. And as to the 4. f 


other Caſe ® cited for this Purpoſe, vix. That of the King's Pardoning 8 


J. N the Building of ſuch a Houſe, for his Building whereof J. S. Is i See the 


bound to the King, which ſhall be no Diſcharge to J. S. it may be Books next 
anſwered, that as this Caſe is put, J. N. doth, not ſeem to be bound _ = 


| Books next 
above cited. See B. 1, ch. 60. ſet, 17, 21 H. 7. ic. pl. 12, &c. 
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at all, but only J. S. who therefore doth not ſeem to come under the 


4 - 


* - 


Notion of. a Surety but of. a Principal. 


” 


Sect. 24. As to the fourth Particular, viz. How far it is neceſſary that 


or he? the Pardon of ſeveral Perſons for Felony be ſeveral: It. ſeems a agreed, 
Pl. 5 


Bro. Charter That the Pardon of A. B. and C. of all Felonies by them done, with. 
of Pardon, 51. out adding, or any of them, is void; becauſe it ſuppoſes them jointly 


1 34 pl. guilty, and extends to no other but joint Feionies, whereas all Felony is 


5. P. C. 102. ſeveral * in each Offender, and cannot be joint, And the Year-Book of 
Lett. D. 22 E. 4. goes ſo far as to hold, That the Addition of the Words, or any 


d See the pre- 


cedent Secii. Of them, will not help a Pardon beginning with ſuch joint Words. But 


on. this is d ſaid to be miſreported, and contrary to the Roll, and ſeems to be 
. _ 47+ agreed © not to be Law at this Day. 


1 Bro. Char- Sed. 25. As to the fifth Particular, viz. Whether the King's Grant 


ter of Far- of a Protection, or of a Place of Truſt to a Traitor or Felon, carry 
con, 5!- | with it an implied Pardon of his Crime: It is generally * agreed, That à 
Dyer 34. pl. . 

21, 22. Protection granted to a Felon ſhall be fo far from enuring as a Pardon, 
5. P. C. 102. that it ſhall not ſo much as privilege him from anſwering immediately to 
Letter D. F | . s 

e Dyer 34. an Indictment, in the ſame Manner as if he had no Protection at all. But 


pl. 21, 22. there is a ſhort ® Note of a Caſe in Fitzberbert's Abridgment, where one 


3 8 * being indicted and found guilty of Felony, produced a Charter where- 


Letter P. by it appeared that the King had hired him to go into Caſcoign, to the 


Co. Lit. 130.b. Army, whereupon the Court allowed the Charter. And Sir Edward Coke 


Anka 9. » ſuppoſes that the Offence was ſpecially recited in the Charter, and 


Abr. Fitz. that ſuch Recital varies this Caſe from that of a Protectiion, which muſt 


5100 75 be a formed Writ, and therefore can have no ſuch Recital. But how- 


240. ever ſuch a Charter may enure as a Suſpenſion of the Proceedings a- 


2 Rol. Abr. gainſt a Felon for a Time, I do not ſee how it can be collected from 


3 3 this Caſe, that it ſhall enure as a Pardon of the Felony by Implication, 


But Fitz. Co- Which ſeems contrary to the Rule © of Law in other Caſes, which will 


ro. 122. ſeems not ſuffer a Pardon of Felony to be carried beyond the expreſs Pur- 
«Fire Coro. Port of it. However it was ſolemnly adjudged ! in Sir Walter Ralkeigh's 


239. cited. Caſe, That the King's Grant of a military Command to a Perſon attaint- 
dag 239 ed of High Treaſon, wherein he called him his true and loyal Subject, 
8. P. C. 140. and gave him judicial Power over the Lives of others, did not pardon 
Letter D. the High Treaſon, becauſe every Pardon of high Treaſon requires an ex- 
1 _ preſs Mention of it, if not by the Common Law, yet at leaſt by the Sta- 
h 3 Inſt. 240. tute of 13 ® R. 2. Beſides, if the Offence had been but Felony, yet after 
i Vide S. . C. an Attainder it could not have been pardoned without an expreſs Mention 


_ both of the Felony, and alſo of the Attainder, 


240. Sect. 26. As to the fixth Particular, viz. What is required to make a 


" 8 Kol, Rap, good Pardon of Offences not Capital : It hath been adjudged, That a 


2 Vide ſuprs. Pardon of all Miſpriſions, Treſpaſſes, Offences and Contempts, will par- 
ſet. 12, Kc. don a Contempt in making a falſe Return, Cc. and a * Striking in 


10. an 1 g 
hon Rage? Maſiminſter-Hall, and * Barratry, and even a Præmunire: And it hath 


50. been laid down as a * general Rule, That it will pardon any Crime which 


State f. is not Capital, But it is faid © to have been hoMen, That ſuch a Par- 


13 „188, 8 s | | : 
= Sopra ſe 8 5. a Vide ſupra ſect. 8, 9. © Vide ſupra ſect. 8, 9. 7 36 H. 6. 24. pl. 21. 37 H. 6. 21, 22. 
Abr. Fitz, Charter, 22. Bro. Charter of Pardon, 25. 41 Lev. 106. 1 Sid. 211. 1 Keb. 852. pl. 56. 
Mod. 102. Cro. Jac. 336. 2 Bulſt. 299. t1 Mod. 102. Vide Keilw, 159, 198. pl. 2. Fitz. Coro. 
122. ® Watſon's Clergy-Man's Law, ch. 5. 1 Sid. 170, 222. the ſame Caſe is in Keble 780. but this Point is not 
taken Notice of. And the contrary ſeems to be admitted, Cro. El. 685, pl. 21. Moor 916. pl. 1292. And a- 
greed 2 Mod. 5 2. | 


don 
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don will not extend to Simony, becauſe it is nalum in ſe; but this ſeemg 
to be no good Reaſon? for Barratry, and the injurious Striking of another, 
and generally all Offences at Common Law are alſo mala in ſe ; and yet 
it ona clear, that unleſs they be Capital, they may be pardoned by ſuch 
a Pardon, | 

Sef. 27. It hath been queſtioned whether a general Pardon of all. 5. H. 4. 9. 
Treſpaſſes extends to Champerty or Confederacy, Ke” 

SefF. 23, As to the ſeventh Particular, viz. Whether any Offence 
can be pardoned before it is committed: It ſeems agreed“, That the King, pjach of 
can by no previous Licence, Pardon, or Diſpenſation whatſoever, make Law 234, 
an Offence diſpuniſhable which is © malum in ſe, i. e. unlawful in it- 735: 1 
ſelf, as being againſt the Law of Nature, or ſo far againſt the Pub- 358, 8. 72 
lick Good, as to be indictable at Common Law. For a Grant of this 5. 2. 
Kind tending to encourage the Doing of Evil, which it is the Chief * Rag, 
End of Government to prevent, is plainly - againſt Reaſon, and the Bro. Chaner, 
Common Good, and therefore void, Yet it ſeems to have been $9 Own, 
judged d, That the King's Grant to the Biſhop of Saliſbury, and his Daves Rep. 
Succeſſors, having the Cuſtody of a Priſon, that they ſhall be quit 75: 
from all Eſcapes, &c. having been allowed in Eyre, ſhall be a good 3 . 
Diſcharge from any Fine for a negligent Eſcape out of ſuch Priſon. e But Cher 
And yet it is admitted that ſuch a Grant is no Diſcharge of a voluntary Juſtice 
Eſcape; but it is ſaid, that it ſhall diſcharge a negligent one, becauſe Man, gels 
it is puniſhable only by a pecuniary Penalty; and it is a general Rule, fol. 332, Kc. 
That the King may diſcharge a © Poſſibility, of an Intereſt before it 33 
happens; as where the Tenants of his Manor are to be amerced for a the Ditinc. 
Default in Reſpect of their Tenures, which the King may pardon be- tion between 
forehand. But if it be a good Rule, that the King cannot pardon an 23 9 
Offence which is malum in ſè before it happens, and the negligent keep- tum, as not 3 
ing of a Priſon be ſuch an Offence, which I think cannot be denied; u anſwer- 
and farther if it be alſo a good Rule, That where the King's Grant is Cages -_ 
plainly againſt the Common Good, as a Grant of this Kind ſeems to be, cerning Dic- 
as tending to make a Gaoler leſs diligent in his Duty, by taking off the N | 
legal Puniſhment of his Negligence, I do not well ſee how this, Caſe can i, "> 
be maintained. For it ſeems by no Means to follow, that becauſe the Abridged 
King can diſcharge his Right to an Amercement before it happens, for Hong 2 
Default of his Tenants in a Matter relating barely to the Revenue of the Bro. Patents, 
Crown, which it is admitted that in the like Caſe any other Lord may * | 
do as well; therefore he can diſcharge a pecuniary Penalty for an Offence ay ST - 
of a publick Nature before it happens. Neither doth it ſeem that a negli- « Dy. 52. pl.z. 
gent Eſcape is only puniſhable by a pecuniary Penalty; for in ſome * {3 * 
Books it is ſaid to be fineable, by which it is implied that the Offender Abridged 
may be impriſoned, Beſides it ſeems ® agreed, That many negligent Bro. Patents, 
Eſcapes will forfeit the Office of keeping a Gaol, and therefore it is plain t Vide 3 
that a pecuniary Penalty cannot be ſaid to be their only Puniſhment. How- 19. ſect. 31. 
ever this is the only Caſe I ® meet with which looks like an Exception ogg ch. 
out of the General Rule, that the King cannot pardon an Offence that is 1 5 Chae” 


: — 
malum in ſe before it happens. ha -- IH 


Se#. 29. But where a Thing, which is Jawful in its own Nature, . "8.7 
is made unlawful by the Prohibition of an Act of Parliament only, as 335, 336. 


the Carrying “ Bell-metal or! Beer, &c, out of the Realm, Importing ſeems to ar- 
Js gue to the 


m certain Merchandiſes in Foreign Ships, &c. Selling“ Wines beyond a e 

n 1 Dav. Rep. 
76, 76. Finch 234, 235. Dyer 52. pl. 1, 2. 1 Dyer 92. pl. 18. = Dyer 54. pl. 17, 18. Dyer 
270. pl. 22. | 
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- certain Price, Exporting Wool to an other Place than Calais, Selling 
22 6. Wines without a Licence, Moltiplying © Gold or Silver,“ Coining 
11 H. ER Money of a baſe Alloy, and other Matters of the like Nature, it 
been formerly taken for granted, that generally the 


Ales: ' ſeems to have 18 1 jcular Ti Pl 
23 K a ight diſpenſe with it as to a * particular Time, or Place, or 
b. King mig * Sc. ſo far as the Publick 


2 MH, 7 ag | | 

Bro. Charter Perfon, or even a * Corporation aggregate, | 

de * was concerned in it. Vet where fuch Diſpenſation could not but be 

3 attended with a | ary Inconvenience, as the Introducing a Monopoly, 
nd for which the Law was made, as the Licenſing 


98. or Fruſtratiug the ; 
13 H. 2. 8. b. 1 particular Perſon to import Foreign Cards or Wines prohibited 


Fitz. Charter, b bs rliament, and * 4 fortiori, if it tended to ſuſpend the whole Sta- 


21. | 
Grant, 33. tute in general, it was commonly agreed to be void. Allo where ever 


OO an Act of Parliament gives a particular Intereſt, or Right of Action, 
i Lev 217. to the Party ! grieved by the Breach of it, as the Statutes of * Mort- 
15% G7. main, which give an Entry to the next immediate Lord for an Alie- 
344. sa nation to a Corporation, the Statutes. againſt Maintenance, Forcible 
« 11 Hl. 7. 11. Entries, Carrying Diſtreſſes out of the Hundred, * Suffering one in Ex- 
3 vo] 344. ecution to eſcape, &c, which give an Action to the Party grieved by the 
2 3. Offence prohibited; it ſeems to have been always agreed, That no Char- 
ter by the King can be of any Force to bar the Right of the Party 


12. a. 


220 2 grounded upon ſuch Statute, becauſe it is à ſetiled Rule, that the King 
by Martyn. cannot Prejudice the Intereſt of the Party. Alſo where a Statute is ex- 


11 * preſs, that the King's Charter againſt the Purport of it, whether with 

455 8 pl. or without a Clauſe of Non ob/tante, ſhall be void; it is ſaid by Sir r 
79. Eduard Coke, and no Clauſe of Non ohſfante can diſpenſe with it, un- 
 f SeetheBooks jeſs it tend to reſtrain ſome Prerogative, ſolely and inſeparably inci. 


b ited . ; 
os os dent to the Perſon of the Kirg; as the Right of pardoning, or of com- 


Parts of this manding the Service of the Subject, for the publick Weal, which be- 


Sectios, and | : | 
State Trials, ing, * as he ſeems to argue, founded on the Law. of Nature, are fo far 


Vol. 3.f. inſeparable from the King, that by a Clauſe of Non obſtante he may 
799 to 810, diſpenſe with any Statute whatſoever, which tends to deprive him of 


f. 845. | | 
t 5 Co 88 a. them. And on this Ground the Reſolution of the Judges in the- Nar- 


7 Co. 36. b. Book of H. hy is ſaid to be maintainable, whereby it was adjudged, 


RS without any Difhculty, That where the Statute of 23 H. 6. ch. 8. ex- 


2. preſly enacts, That Patents to Sheriffs to continue longer than a Year 
Vide 3 IV. {hall be void, and the Party diſabled to bear the Office of Sheriff 


d + Tn notwithſtanding any Clauſe of Non cb/tante, yet the King by the Clauſe 


i Lev. 217. of Non obftante might make a good Patent of ſuch Office for Life. 


1 Which is in Effect to ſay that let there be never ſo good Reaſons for 
See the Books the making a new Law for the Reſtraint of the Prerogative in any Par- 


above-cited- ticular relating to the Service of the Subject, yet it is not in the 


* State Trials, . : 
Vol. 3. fol. Power of the Legiſlature to make ſuch a Law ; and yet no one will 
193-796,808, deny that where-ever the Law of Nature leaves a Matter indifferent, 
* there the Law of Man ought to prevail. Neither is there any Pretence 


Supra ch. 
26. ſeat. 64. to ſay, that the King has a Right by the Law of Nature to appoint 


37 H.6.4 ab. Sheriffs, ſince it is plain that before the * Statute of 9 Ed. 2. the Free- 


2 Rick. holders choſe them, unleſs they had a Fee in their Office. And what 


Vaugh. 342, Reaſon can there be, that the Statute-Law, which gives the Crown the 
1 34. Power of making Sheriffs, may not alſo qualify that Power as ſhal! 
= 1x Co. 98, be thought convenient? But it is obſervable that the Reſolution above- 


99. ion rticular Reaſ i- 
Vie Ketw, mentioned does not go upon any particula on which may di 
134. pl. 15. 

—— 5 7 & 8. W. z. 37. ſuch Licence may be granted by the King alone. Vaugh. 342, 343. o Dyer 
162. pl. 50. 297. pl. 24. P 12 Co. 18, 19. 4 7 Co. Calvin's Cafe, 14. a. 2 H. 7. 6. b. Abridged Fitz. Grant, 


33. Bro. Patents, 102, Vide Finch of Law 234, 235. 13 H. 7. 8. b. Plow, Com. 502. b. 2 Inſt. 558, 559. 
5 ſtinguiſh 
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ſtinguiſh the Caſe of 'a Sheriff from any other Caſe, but only on the 

King's. Power by Non ob/tante to diſpenſe with the Statutes concerning 

the Tranſporting Wool, the Pardoning of Murder, and the Expreſſing the 

Quantities of the Land granted by the King's Patents, and ſuch like, which 

becauſe they may be diſpenſed with by Clauſes of Non ob/ſtante, it is taken 

for granted, that the Statute of 23 H. 6. might as well be diſpenſed with 

by them; as if it were a plain Conſequence, that becauſe Statutes which 

ſay nothing concerning the Clauſe of Non obftante, may be diſpenſed with 

by it; therefore the Statute which expreſly provides againſt it, may alſo as 

well be diſpenſed with by it. > e a 
Set. 30. It is ſaid, That the King may diſpenſe with the Statutes of Pond G 

Mortmain, without any Clauſe of Non ob/tante ; and this ſeems very rea- 59z- b. 

ſonable, becauſe thereby he only gives up that Right of Entry which ws 4 ge wa. pl. 

thoſe Statutes give him for the Forfeirure, which every meſne Lord Gas þ _ 

might alſo do as well ſo far as he had a Right by thoſe Statutes. Alſo made ex certa 

it ſeems to be holden * by ſome Books, That the Clauſe of Nor obtante ay N 2 

was only requiſite in Reſpect of ſuch Statutes which expreſſy ſaid it ſhould Plow. Com. 


02. 


be void. But the far greater Number of © Authorities ſeem to be to the 75 
ide Raſt. 
CON trar y. g : Ent. 302, 2c 
Se. 31. But the diſpenſing Power was carried fo very high in a late Fitz. Grant, 
Reign, and found to be of ſuch dangerous Conſequence as to make the {6 RY 
Execution of the moſt neceſſary Laws in Effect precarious, and merely de- able, 28. 
endent on the Pleaſure of the Prince. And it ſeeming highly incon-* © 


gruous that the King ſhould have a Kind of abſolate and unlimited Power in > Finch 234; WW 
diſpenſing with Laws wherein the Church and State have the higheſt 235. 1 
Intereſt, when at the ſame Time he has no Power at all to diſpenſe with any 4 _ Com. * N 
Law which veſts the leaſt Right or Intereſt in a Private Subject, it was é 2 H. 5. 6. be 1 


found by Experience neceſſary to declare and enact by 1 Will. & Mar. Seſſ. my I 
wrU. Tatents, 


a. ch. 2. That no Diſpenſation by Non obſtante of or to any Statute, or any 109. Fitz 
Part thereof, be allowed, but that the ſame ſhall be held void and of none Charter, 33. 
Effect, except a Diſpenſation be allowed in ſuch Statute, But it is provided? Rich. 3. 124 
that no Charter, Grant, or Pardon, granted before 23 October 1689. ſhall 43 ag pl. 19. 
be any way impeached or invalidated by that Adt, but that the ſame ſhall be Vide Dyer 52. 
and remain of the ſame Force and Effect in Law, and ns other, as if the ſaid p 54 pl. 
AF had never been made. is 18. — 4 1 
Sect. 32. It hath been always © agreed, That the King never could diſ- 22. 303. pl. 
penſe with a Statute before it was made. | ARE 
Sect. 33. As to the eighth Particular, Whether there be any Offence 1 Sid. 6. 
which cannot be pardoned after it is committed: I take it to be a ſettled 3 2 
Rule, That the King may pardon any Offence whatever, whether cited to the 


againſt the Common or Statute Law, ſo far as the Publick is concerned —_ Pans of 
| is and the 


in it, after it is over, and conſequently may prevent any popular * 
Action on a penal Statute by a Pardon of the Offence before any Suit * Vide ſupra 


commenced by an Informer, But while a Publiek Nuſance continues 2 26. left. 
unreformed, it ſeems ® agreed, That the King cannot wholly pardon it, 1 


becauſe ſuch Pardon would take away the only Means of compelling a loving Sac 
n. 5 


Redreſs of it. But it hath been ® holden by ſome, That a Pardon of ſuch 5% inf. FA 


Offence will ſave the Party from any Fine for the Time precedent to the Vaugh. 333. 
| 37 H. 6. 4. be 


Pardon. | Plow. Com. 
487. Vide 
Fitz. Aſſiſe, 445. Keilw. 134. pl. 15. 22 Co, 29, 30. State Trials, Vol. 1. fol. 578. l 12 Co. 30. 


Sekt. 34. 


* 
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3 ff. 6. 1% be of Force againſt the private Intereſt of the Subject: I take it to be 
Abridged a ſettled Rule, That the King cannot by any Diſpenſation, Releaſe, 


Fitz. Grant, f. P 
Rs | 6.4. b. Pardon or Grant whatſoever, bar any Right, whether of Entry, or Ac- 


Abridged tion, or any legal Intereſt, Benefit or Advantage whatſoever befcre veſted 
= Charter in the Subject; and upon this Ground it ſeems clear, That the King can 
45 adn, no way bar any Action on a Statute by the Party b grieved; nor even a po 
2 Rich. z. 12. pular © Action by a Common Informer, if commenced before his Pardon 
or Releaſe ; and that he cannot diſcharge a Recognizance * for the Peace 


a, : 
Pl. Com. 487. EOS _ ; 
2, b. 4907 before it is forfeited. 


Fitz Aſſiſ, Sec. 35, And upon the ſame Ground, it ſeems to be' clearly agreed, 
G5” C. 199, That as the Releaſe of a Perſon. robbed, or of the Wife or Heir of a 


— 


2 Roll. Abf. Perſon killed, will not © bar an Indictment, or a Demand of Execution 


= Fon at the Suit of the King ; ſo neither will a Pardon * by the King be any 


Cro. Ja. 259. Bar to an Appeal, except only where it is carried on at the Suit of the 
b Sopra ch. King, after a Nonſuit of the Party, in which Cafe it may be barred by 


28 5 Pardon in the ſame Manner as an Indictment. But if one who ap- 


pears to be attainted of Felony, whether by Outlawry, or otherwiſe, on 


a. - + horns 
Vide Keilw. an Appeal carried on at the Suit of the Party, get a Pardon from the King, 


Fi 2 he * muſt ſue a Scire facias againſt the Appellant before the Pardon ſhall 


21, be allowed, unleſs the Appellant appear * gratis, and confeſs that he will 
3 ſue no farther, &c. „C Wong, =O; . | 
37 H. 6. 4. a. Se. 36. If the Appellant appear on the Scire facias, it is ! certain 
Sy that he may pray Execution notwithſtanding ' the Pardon: but if the 
; wag ut Sheriff have returned a * Scrie facias, or two Nihils, and the Appellant 
21, appear not upon Demand, the Appellee ſhall be diſcharged, Vet if 


= Coons the Appeal be of Death, and the Sheriff return the Appellant dead, 
= ingo there are ſome » Authorities that a Scire facias ought to go againſt the 


2 Rich. 3. 12. next Heir to the deceaſed, but the greater Number of * Authorities. ſeem 

«Ed 4. 3 pl. to be to the contrary. 1 DTS . 
„ Sef. 37. There is ſaid to be no Need of any Scire facias on ſuch a 
: 37 H.6. 4. Pardon againſt the Lords mediate, or immediate, becauſe the Pardon no 

Fitz. Charter, Way tends to reverſe the Attainder, and conſequently: can do no Hurt 
21. to their Title of Eſcheat, &c. grounded on the Attainder, but rather 

Pardon, 4, 5. . | | 

Bro. Charter, affirms it. 75 f | | 

de Pard. 24. | VVV! | | | 

Recogniſ. 22. 11H. 7. 12. pl. 35. 12 Co. 29, 30. Book 1. ch. 60. ſect. 17. e8H. 4. 22. pl. 17. Abridged Fitz. 
Charter, 26. Bro. Charter de Pardon, 13, Appeal, 27, 33, 41, 128. 11H. 4. 16. pl. 36. f See the Authorities 
cited to the other Parts of this Section, and Bro, Appeal, 150. 3 Inſt 237. 8 Supra ch, 25. ſe. 13. Bro. Appeal, 
33. > Dy. 34. pl. 20. S. P. C. 104. Lett. B. H. P. C. 251. 11 H. 4. 11. pl. 24. 11 H. 4. 48. pl. 23. 9 H. 7.5. 
pl. 1. 2 Rich. 3. 8. pl. 17. 9 H. 4. 1. pl. 2. 13 H. 4. 6. pl. 14. 38H. 13. pl. 26, and the Authorities cited to 
the other Parts of this Section. 1! That the Appellee may have ſuch a Scire facias of Courſe on ſuch a Pardon, without 
producing a Releaſe or other Deed from the Appellant. 9 H. 7. 5. pl. 1. Abridged, Fitz. Scire facias, 56. Bro. 
Scire Facias, 166. 2 Rich. 3. 8. pl. 17. S. P. C. 104. Lett. B. cont. 11 H. 4. 16. pl. 36. Abridged Bro. Scire fa 
7.3. That there was no Need of any Scire facias where an Appeal was abated by the King's Death, and the Year 
and Day were paſſed. ' 2 H. 7. 10. pl. 5. Bro. Charter of Pardon, 6g. 11 H. 4. 16. pl. 36. Fitz, Coro, 87. 
Same Caſe Bro. Confeſſion, 12. and Jour. in Court, 21. But it is made a Wonder that a Scire facias was not awarded. 
18. P. C. 104. Lett. B. H. P. C. 251. 11 H. 4. 1. pl. 2. * 8. P. C. 104. Lett B. H. P. C. 251. *® Finch 477. 
Vide Dy. 168. pl. 17. 172. pl. 10, 11. o 2 Rich. 3. 8. pl. 17. 9 H. 4. 1. pl. 2. Abridged Fitz. Scire facias, 63. 
Bro. Charter de Pardon, 14. P11 H. 4. 11. pl. 24. 11 H. 4. 48. pl. 23. 19 H. 4. 6. pl. 14. Abridged Fitz. 
Coro. 266, Vide Fitz Coro. 85. Supra ch. 23. ſet. 38 & 41. 19 Hl. 7. f. pl. 1. Abridged Fitz. Scire fac 56. Bro. 
Seire facias, 166. Appeal, 88, 144. 38 H. 6. 13. pl. 26. Bro. Appeal, 141, Charter de Pardon, 28. Supra ch. 23. 
ſect. 38,41, Dyer 34. pl. 20. | | 


Sect. 38. 
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Sebi. 38. If ſgveral Perſons be outlawed in an 
them be pardoned, and get his Pardon allowed on $I : 
the Appellant on a Sczre facias, &c. and afterwwards another of them get 
his Pardon; it ſeems, That he ſhall take no * Advantage of the A ans p <2 "i 
Default on the firſt Scire facias, but muſt ſue out his Scire facies & in facias, 63, 
the ſame Manner as if there had been no ſuch Default, EM” 2 _ 

i Sekt. 39. It is holden by great * Authorities, That if a Perſon be con- . 
victed of Manſlaughter upon an Appeal of Death, the King may pardon ee 
the Burning in the Hand; for which this Reaſon is given by Sir Edward iq * 
Coke, That it is no Part of the Judgment at the Suit of the Party, but a col- Cate holds 
lateral and -xemplary © Puniſhment inflicted by the Satute of 4 „ 
But this made a Quære by others, and the principal Caſe i it | lt - 
ſaid to to have been reſolved, is very differently © reported, and was able Hob. . 
adjudged : And the Ground laid down that the King may pardon it becauſe Tim Je 
it is no Part of the Judgment at the Suit of the Party, by which it ſeems TE -- "ay 
admitted, That if it were Part of the Judgment, the Law would be other « But my Lord 
wiſe, ſeems rather to make againſt it than for it; for there are * Proce- wo That de 
dents of expreſs Judgments, quod cautariſetur in manu ſua læva. Alſo it is 0 Part of 
is ® admitted, that where a Defendant is to have a certain Impriſonment no? gp. 
Ge. at the Suit of the Party upon a Statute, the King cannot diſpenſe muck as in 
with it, except in ſome ſpecial i Caſes, wherein it may be Ar. Wee or 
tended that ſuch Impriſonment was given by the Statute, by Wa f Sa 1 
tisfaction to the publick Juſtice only, in which Caſe it ſeems £ reed ily a Mark © 
That the King may diſpenſe with it, as it is ſaid that he may with deck rung A 
of Sureties by one convict on the Statute againſt Treſpaſſes in Parks. But on 3 his 
it ſeems doubtful, whether the Statute of 4 H. 7. 13. which a la the Clergy bar 
Burning of the Hand, can well admit of ſuch a Conſtruction ; Pt Words“ Re | 
are, whereas upon Truſt of the Privilege of the Church, diverſe Have been S. 2 ha 


more bold to commit Murder, &c. becauſe they have been admitted to their = TT 1 
261. pl. 26. 


Clergy as oft as they have offended ; for avoidin 
as ; of ſuch preſumptuous Bold- Cro. 
neſs, It is enacted, That every Perſon not being in Den — 225 * * chef, of » 


admitted to his Clergy be not again admitted thereto, and that ev © Biggings's 
ſon convict, &c. ſhall be marked, &c. from whence it n Tin —_ 
the Statute expreſly intends ſuch Marking as a Diſcouragement of the Of. 632-pl. 27. 
ſence ; and it ſeems difficult to give a Reaſon why it ſhould be conſtrued pat, lt 
to mean it only as a collateral and not as a direct Puniſhment. Neither . 5 
doth it ſeem a plain Reaſon, That becauſe the Statute intended it an exem- Raum. 371, 
plary Puniſhment, the King may diſpenſe with it; for ſurely the Execution FR wag a 
of an Appellee attainted of Murder, and the perpetual Impriſonment of a a. 95 fog 
Clerk delivered to the Ordinary upon a Conviction on an Appeal, who could 1 
not make his Purgation, were alſo exemplary Puniſhments; and yet it is 5 Of 3 


generally agreed, That the King never could diſpenſe with them. And Dy. 261, pl. 


393 


therefore upon the whole this ſeems to be a Point that deſerves to be far- = th 
ther conſidered. | | g 70 
Seck. 40. But granting that the King may pardon the Burning the a £ 

2 INIT, 200. 


Hand in an Appeal, it ſeems a very reaſonable * Conſequen 

; 1 8 | ce that the 439. 
Party ſhall immediately be delivered by Force of the Fae. of 18 Eliz. 7. 157.236. pl. 
which ſays, That after Burning he ſhall be delivered, which ought to have 47 


this Conſtrudtion, That he ſhall be delivered after Burning, where he is to 7 i. — 
be burned. i Vide ſupra 
5 ſect. 3 5. 
5 Co. 50. b. 


Dy. 261. pl. 26. Vet 'tis made a Quzre, Dy. 200. pl. 68. whether the Ki f 
m 5 Co. 50. b. Vide ch. 33. ſect. 131. Pal er- js LED —_ . King could not pardon ſuch Impriſonment, 


8 Vor. . 5 H | See. 47. 


394 Of Pardon. a Book If, 


a5 Co. F. Sect. 41, It ſeems to have been always agreed, 2 That the King's Par- 
2 "rk don will diſcharge any Suit in the Spiritual Court ex officio : Alſo it ſeems 
Cro, Ca. 113, to be * ſettled at this Day, That it will diſcharge any Suit in ſuch Court 
1 ad inſtantiam partis pro reformatione morum, or ſalute anime, as for Defi- 
Wh 3 5. mation, or laying violent Hands on a Clerk, and ſuch like; for ſuch Suits, 
Cro. Ja. 335. like thoſe in the Star-Chamber, are in Truth the Suits of the King, tho? 
daun. C gl. Proſecuted by the Party. Alſo it ſeems to be © agreed, That if the Time 
684. pl. 18. to which ſuch Pardon hath Relation, be prior to the Award of Coſts, to 
Cro. Ja. 335. the Party, it ſhall diſcharge them: And it ſeems to be the general 4 Te. 
8 nour of the Books, that tho' it be ſubſequent to the Award of the Coſts 
657, 666. yet if it be prior to the Taxation of them. it ſhall diſcharge them; be. 
2 Roll. Abr. cauſe nothing appears in certain to be due for Coſts before they are taxed. 
99 Pl 3 *Alfo if a Perſon be impriſoned on a Writ of Excommunicato capiendo 
5 Co. 51. for his Contumacy in not paying Coſts, and afterwards the King pardon 
3 all Contempts, it ſeems, that he ſhall be diſcharged of ſuch Impriſon- 
| Cre. GG *« ment without any Scire facias againſt the Party, becauſe it is grounded on 
— the Contempt which is wholly pardoned ; and the Party muſt begin anew 
9 80 compel a Payment of the Coſts. | 8 
9 wherein it 7 . 
is holden that Se. 42. But it ſeems agreed, That a Pardon ſhall not diſcharge a 
an Award Suit in the Spiritual Court, any more than a Temporal, for a Matter 
pos of Intereſt or Property in the Plaintiff, as for Tithes, Legacies, Matrimo- 
have not nial Contracts and ſuch like. Alſo it is s agreed, That after Coſts are tax- 


been taxed, ed in a Suit in ſuch Court at the Proſecution of the Party, whether for a 


ſhall not be i 
avoided by Matter of private Intereſt, or pro refor matione morum, or pro ſalute anime, 


Pardon, but as for Defamation, &c, they ſhall not be diſcharged by a ſubſequent Par- 


the other | | 
Books ſeem don. | 
contrary. Sect. 43. If the Offence be pardoned after Coſts are taxed, and then 


* 1 Jon. 227- the Defendant appeal to a Superior Court, which gives new Coſts, whether 


1 upon the Affirmance or Reverſal of the firſt Sentence, they ſhall “ not be 


Cont. adjudg- avoided by reaſon of the Pardon, becauſe they are not given in Reſpect of 
ed. Cro. Jac. the Offence, but of the Award of the former Coſts, which being taxed be- 


a 5 3 fore the Pardon, are not avoided by it, and therefore the Appeal was pro- 


reCro Ja. 212. per for determining whether they were well given ar not. But if the Of- 


22 unt. fence for which the Suit was in the Spiritual Court be pardoned, hang- 


cation can be ing an Appeal, and ſuch Pardon relate to a Time precedent to the Award 
diſcharged of the Coſts, and after ſuch Pardon the Appellant deſert his Appeal, and 
vy he King's the Spiritual Court award Coſts againſt him in Reſpect of ſuch Deſertion, 

8 Co. 68, 69. it ſeems, * That he may have a Prohibition, becauſe the Pardon having 
"5 Co. 51. diſcharged the Coſts of the firſt Suit as well as the Offence, made the Ap- 


r Latch 190. 


5 Co. zi, peal to be to no Purpoſe, It is *ſald, That Coſts taxed to the Party griev- 
Cr. Ca.46. 47. ed for a Contempt in a Court of Equity are not diſcharged by a general 
_ Pardon of all Contempts, becauſe it is the Common Courſe of a Court 
ted to the pre- Of Equity to award ſuch Coſts at the Pleaſure of the Judge. But it bath 
22 _ been queſtioned whether Coſts taxed by the Prothonotary upon an At- 
Þ gg tachment to the Party grieved be not diſcharged by a general Pardon of all 
Winch 125. Contempts. pe 
i2 Rol Ab. Seck. 44. It was inſiſted | by the Houſe of Commons in the Earl of 
Ney be Danby's Caſe, and it is enacted by 12 C 13 W. 3. ch. 2. That no Pardon 
_ * ler the Great Seal be pleaded to an Impeachment by the Commons in Par- 
EXE 35 ag lament. | 
<.. = 45. As to the tenth Particular, vi. Whether a Pardon may be 
4 128 conditional: It ſeems agreed, That the King may extend his Mercy on 
5 460. what Terms he pleaſes, and conſequently may annex to his Pardon any 
Co. Li. 274. b. Condition that he thinks fit, whether precedent or ſubſequent, on the Per- 
' formance whereof the Validity of the Pardon will depend. : 
Sef. 46. 


I 


Chap. 37. Of Pardm. 1 


Sec. 46. As to the eleventh Particular, viz, Where a Pardon is void * Yelv. 43. 
in Reſpect of a wrong Recital: Tt being a general Rule, * That where- ever &, * * 


the King appears to have been deceived, his Grant is void, I take it to be 34. my 
agreed, That if it appears from the Recital of a Pardon, that the King 2 Rol. Abr. 

was mifinformed either as to the Nature of the Caſe, or the Proceedings N. A* 2 
thereupon, the Pardon is void; as where the © King pardons a Man for Fe- 55 2 . plz6. 
lony whereof he ſtands indicted, or indicted 0 attainted, and in Truth Cro. a. 548. 


d Ray 
he never was indicted, &c. : = "hat 


Sect. 47. How a Pardon of Felony ſhall be avoided by Statute in Re-<3 Int. 238. 
of a wrong Suggeſtion, hath been already ſhewn, Secf. 10. * 
Sef. 48. As to the ſecond general Point, vi. What is the Effet of 
A Pardon : I take it to be ſettled at this Da y, that the Pardon of a Trea- 
ſon or ham even after a Conviction or Ather, does ſo far clear the 
Party from the Infamy and all other * Conſequences of his Ctime, that « vide! Keb. 
he may not only have an Action for a Scandal in calling him Traitor 940. pl. 59. 
or Felon after the Time of the Pardon, but may alſo be a good Wit. 77, Coro. 


neſs notwithſtanding the Attainder or Conviction; becauſe the Pardon 2 


makes * him as it were a new Man, and gives him a new Capacity and * Ca. 55. 
Credit. = 222, 
Sect. 49. And it hath been * admitted, That the King's Pardon of thee Hob. . 


Burning of the Hand on a Conviction of Manſlaughter hath the ſame Ef- 8 _ . 
fect as to this Purpoſe, as the Burning would have had, which is agreed : hy, 954 * 


to reſtore the Party to bis Credit. pl. 1213. 


Sec. 50. But it hath been adjudged, * That a Pardon is of no Man- 67 c. 


ner of Force, as to this Purpoſe, till it have paſſed the Great Seal. Owen 1 50. 


Seck. 51. Alſo it is ſaid, that the Pardon of a Felony will not make ! Brownl. 10. 
an Arreſt for it, by one who did not know of the Pardon, unlawful, be- 0,013" Ja. 


cauſe ſuch Arreſts being for the Publick Good are to be favoured ; and there- 622. pl. 14. 


fore ſhall not be actionable by Reaſon of ſuch a Pardon, as ſcandalous 54.2 l 265 


Words ſhall be, becauſe they deſerve no Favour. Vol 3. f. 562, 
Sec. 52. I do not & find it clearly ſettled, Whether the Pardon of a 553. 585, 
Conviction of Perjury make the Party a good Witneſs. 590, ons 


Sect. 53. If a man be convicted, or deprived, or otherwiſe puniſhed Mod. tv) 


for an Offence during a Seſſion of Parliament, and at the ſame Seſſion an * 309, 
Act paſſeth which pardons the Offence : It ſeems agreed, That the Con- 2 H. H. P. C. 
viction or Deprivation, &c. are ipſo facto avoided, becauſe the Act taking 7 | 


Effect from the firſt Day of the Seſſion, it now appears that the Offence andy err 


was pardoned at the Time of the Conviction, &c. Alſo it hath been ad- pull. 154. 
judged, That where an Act of Parliament expreſly pardons ſuch and ſuch and State 


Crimes from a certain Day before the Seſſion, it thereby avoids all Con- 47 — x 


victions and Deprivations, and * Awards of Coſts and Amerciaments, Raym. 379, 
Se. for ſuch Crimes, whether ſuch Convictions, &c. were before or after 15 4 
the Seſſions, becauſe it appears to be the Intent of the Parliament that ſuch 7 57 
Crimes ſhall no Way be puniſhed, which cannot take Effect if ſuch Con- State Trials, 
victions, &c. continue in Force. | 8 "KATA 


Supra ch. 33. ſect. 129. K By the Lords in the Earl of Warwick's Trial, State Trials, Vol. 4 379 to 386. Hob. 

67, 82. * Vide State Trials, Vol, 2 520 to 524, 1 Keb. 780. pl. 24. 5 Mod. 15, 16. Ray. 369, 370, 379. 

380. Kely 37, 38. 1 Sid. 52, 221. 222. 3 Lev, 426. n Cro. Eliz. 41. pl. 4. Vide Latch 22, 06 Co. ＋ 

a. Cro. Ca. 67, 68, 114, 115. Vide Latch 22, 141. 8 H. 5. 2. pl. 6. 36 H. 6. 1. 2. Fitz. Fines, 21. Pardon, 6. 
P Burton's Caſe, 6 Co. 13. b. 14. a. But this Caſe has often N Law. 1 Keb 780. pl. 24. 1 Sid. 164. 
222. J Lateh 190. Noy gr. Cro Ca. 47. 36 H. 6. 24, 25. 37 H. 6. 21. Fitz. Charter 22. 5 Co. 

49. Co. Litt, 126. b. Cro. Ja. 64. Moor 394 pl. 511. Cro. Eliz, 768, 778. Whether an Excommunication 
be pardoned by a general Pardon of all Contempts, &c. Supra ſect 41. 

Sef, 54. 
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396 Of Pardon. ma 77 
1 Lev. 3. Sec. 54, But it ſeems to be a ſettled Rule, That po Purdon by 


120. 


2 Mod. 33. the King, without expreſs Words of Reſtitution, ſhall deveſt, either from 
1 Keb. 695. the King or b Subject, an Intereſt either in Lands or Goods, veſted in 


= 48 them, by an Attainder or Conviction preceed. Vet it ſeems e agreed, 
3 Mod 101, That a Pardon prior to a Confuctigns ſhall. [Prevent any F orfeiture either 
241, 242. of Lands or Goods. 2 

8 362, Sec. 55, It hath been atudeed, 4 That a Clauſe of Releaſe of all 
1 Sid. 163, Judgments and Executions in a general Pardon, extends as well to Debts 


168, 264. due to the King by Aſſignment or Forfeiture, as to thoſe originally due to 


3 2 him, and that it doth not, reſtore them to the Perſon who afligned or ſor- 


bDy.34-pl. 20. feited them, but extinguiſhes them in the Hands of the Debtor. 


Tn 5. Seck. 56. It ſeems agreed, That notwithſtanding. the King's Pardon to 
Theloal i lib. 1, a Simoniſt coming into Church contrary to the Purport-of.31 El. 6. or to 


ch 15. ſect. 3. an Officer coming into his Office by a corrupt Bargain, contrary to the 


9 47.5 b. Purport of 5 & 6 Ed. 6. 16. may fave * ſuch Clerk or Officer from any 


State Trials, Criminal Proſecution in Reſpect. of the corrupt Bargain; yet fhall it not 
Vol. 4. 119. f enable the Clerk to hold the Church, nor the ? Officer to retain the Office, 5 
4 e 53- becauſe they are abſolutely diſabled by Statute. 


1 © __ So 57. Alſo it ſeems * agreed, That the King's Pardon cannot ſalve 
1 Keb. 695. the Corruption of Blood by Attainder of - Treaſon or Felony. 

18 Kr See. 58. As to the third general Point, vis. Whether a Pardon may 
1 Saund, 362, be waived: I take it to be agreed, that a general Pardon by Parliament 
303. cannot be waived, becauſe no one by his Admittance can give a Court a 
168, 264 Power to proceed againſt him, when it appear e is no Law to puniſh | 


© Supra ſea. him. | 
re 88. Sed. 59. But it is k certain, That a Man may waive the Benefit of 
f Hetl. 104. a Pardon under the Great Seal ; as where one who has fuch a Pardon 


Joo. Lit. 120.2. doth not plead it, but takes the General due, after which he ſhall not 
Watſon's 
Clergy-man's reſort to the Pardon. 


Law, ch. 5. 


1 And now I am to ſhew in what des, a | Pardon i is to be taken Ad- 


See B. 1. ch. vantage of, which I ſhall conſider, 
67. ſet. 5. | 


1 Keb, 781, 


pl. 24. I. In Relation to a general Pardob by Parliament. 


2 yoni yr 8. 2. In Relation to a particular Pardon under the Great Seal. 


3 Inſt. 233, 
240, 24% Sect. 60. And firſt, as to the Pleading of a general Pardon by Par- 


1H. H. P. C. Hament: It ſeems 1 agreed, That if any Perſons are excepted out of it, 
fer B. 1. ch. the Court is not bound, and ſome * have holden that it hath no Power 
64. ſe. 63. in Diſcretion to give any Perſon the Benefit of it unleſs it be pleaded. 
TER 165, Alſo it ſeems generally agreed, That if the Body of fuch a Pardon 

103. Lett. A. either excepts divers particular Perſons by Name, or excepts all thoſe 
Bro. 12A who come under a general Deſcription, as all thoſe who adhered to . 
pl. 3 &c. no one can demand the Benefit of it, without expreſly ſhewing in 
ir Hl, 4-41. the © firſt Caſe that he is not one of the Perſons excepted ; and in the 


Nos 50, latter Caſe, that he is not included in ſuch Deſcription. And if he 


200. Indict- 


ment, 2. Fitz. Coro. 89. Crompt. Juſt. 115. pl. 13. ren Letter A. 169. N. Bro. Coro. 200. 


Kely 24, 25, H. P. C. 252. 8 E. 4. 7. pl. 1. Cro. Ca, 32. Crompt. Juſt. 115. pl. 13, 14. Cro. El. 768. 
pl. 9. 778. pl. 11. 6 Co. 79. b. Moor 770. pl. 664. Raym. 23. 2 Inſt. 234. 2 Rol. Rep. 307. Cro El. 4- 
pl. 2. Moor 619. pl. 845. 1 Leon, 300. Cro. El. 125. pl. 4. Cont. Lane 71. Moor 394, Vide 5 Co. 40. 
Cro. Ca. 32. Vel. 126. 8 E. 4. 7. pl. 1. S. P. C. 103. Letter A, Fitz. Pardon, 3. Bro. Pleadings, 124. 
Contra 2 Leon, 26. o 8 E. 4. 7. pl. 1. S. P. C. 103. Letter A. Fitz. Pardon, 3. Plowd, Com. 103 a. 448. b. 
Bro. Chart. 66. 4 H. 7. 8. pl. 9. Dy. 27. pl. 180. State Trials, Vol. 2. f. 5. 1 
ap- 


Chap. 37. Of Pardoj. 397 
happen to be of the ſame Name with one of the Perſons excepted by 

Name, it is faid that it will not * be ſufficient for him to aver that he. s E. 4.5. pl. 

was none of the Perſons excepted, without adding that he is a different !. | 


Perſon from ſuch other of the fame Name. Which, how it can be tried, Per < 195 


unleſs it appear by ſome Additions to the Name in the Statute, may de- Fitz. Pardon, 
ſerve to be conſidered. But if the Body of a Statute be general as to all“ 
Perſons whatſoever, and afterwards ſome are excepted in the Proviſoes, 
b perhaps it may be ſufficient to plead ſuch a Pardon, without any Aver- » Vide i Lev. 
ment, That he who pleads it is none of the Perſons ſo excepted ; it be- - $ a 
ing a © general Rule, that where a Man is within the general Words of RAS 
the Body of a Record or Deed, which is qualified by ſubſequent Provi- Rays. 23, 
ſoes, it is ſufficient for him to bring his Caſe within ſuch general Words Fe. W 
and that the Exceptions in ſuch Proviſoes ought to be ſhewn of the other Raym. 65. 
ide. „ ie rc Shad a Cro. Ca (515 
Seck. 61. But it ſeems agreed, Trat the Court is fo far bound to take , H. f. c 
Notice ex Officio of a general Pardon by Parliament, which extends to all 25324. 
Perſons in general without Exception, That it cannot proceed againſt any Plow. Com. 
Perſon whatſoever as to any of the Offences pardoned, though he be fo far 1 8. 7; 
from pleading it, or praying the Benefit of it, that he does all he can to pl. 34. 
e walve it. | | ; LED Bro. Notice 1., 
Sect. 62. Alſo where a general Act of Pardon excepts certain Kinds _—_ * 
of Crimes, there is * no Need to aver that the Crime whereof a Perſon is 5 Co. 40. 
indicted is not one of ſuch excepted Crimes; but the Court ought judi- Ke Ss 
cially to take Notice whether it be excepted or not. ” 4 Shad 
Sec. 63. Alſo where ſuch a Statute excepts only one Particular Per- Bro. Coro. zo. 


ſon, it hath been s ſaid, that there is no need of an Averment that a Per- 


| gol Noll. Rep. 
ſon indicted is not ſuch Perſon; but that the Court is to take Notice 307. F 
whether he be or not. | | CEOs ſupra 
| , 04 | | | ect. 58. 
| | 1 | 1 3 5 f Noy 100. 
| Secondly, As to the Taking Advantage of a particular Pardon under 2 verſus 
h 2 "ts Tis 1.1 £43414 1 
the Great Seal, I ſhall obſerve only the following Particulars, + 3 Cro 8. 8 
0 | „ 4 1 I aaa? es gore 020. 
Se, 64. Firſt, That it will be Error to allow a Man the Benefit of 8 
ſuch a Pardon unleſs it be pleaded. V „„ 


Sect. 65. Secondly, That he who pleads ſuch a Pardon ought to Carth, 132, 
k produce it /ub pede fgilh, though it be a Plea in Bar, becauſe it is pre- Crempe Juſt. 
ſumed to be in his Cuſtody, and the Property of it belongs to him. 41 
Yet if a Man plead ſuch Pardon without producing it, it ſeems ® that 3 Init. 234. 
the Court may in Diſcretion indulge him a farther Day to put ia a 8 B 
better Plea; and at ſuch a Day he may perfect his Plea by producing . 
the Charter. Alſo. it ſeems agreed, that there is no Need in a Plea of 26. _ 
Autrefoits acquit, &c. to produce the Record immediately, becauſe it is 111 
pleaded in Bar, and he that pleads it hath neither the Cuſtody nor Pro- is good unleſs 
perty of it, | es ET F & 8. 


and conſe- 


quently that Articles of Surrender cannot be pleaded as amounting to a Pardon, State Trials, Vol. 1. fol. 578, &c? 


i Cro. Elia. 153, Pl. 33. , H. P. C. 252. S. F. C. 103. Letter B. 11 H. 4. 41. 7% M 

above cited, and Cro. Ja. 70, 317. Cro. Ca. 441, 442. 1 Jon. 377. 1 Sid. 311. Cro. El. 217. pl. 3. 547. pl. 

21. 716. pl. 42. 2 11 H. 4. 4. H. 6. S. F. C. 103. Letter B. 2 Vide ſapra ch. 35. ſect. .. 
E FI . 'S a . | ' i, 4 © f mY E } it 2097 


| 


Vor, II. | gp 


a 
— — — — och, 


ndictment, 2. 


* 
— — 
— — — = 
* — 
r 


— — — 


— 


— 
3 0 
— = = - 


— — — —_— I 
Wn = Sp 
- 4 Co —— — 


L FL $ 
3:51.34 


— 


„H. P C. 253. Sec. 66, Thirdly, That if there be a Variance * between the Record 
1 35- on which a Man is convicted or attainted, and his Charter of Pardon; yet 
3 Inſt. 240. if there be no Repugnancy, to intend. that the ſame Perſon or Thing are 
5 Le 8 104. meant in both, it may be ſupplied by proper Averments: And therefore 
Crompt. Juſt, if one be indicted by the Name of J. S. * Yeoman, and pardoned by the 
r16.pl is. Name of J. S. Gentleman, or indicted by the Name of B. the Taſker, 
b Keilw, 58.8. 9 pardoned by the Name of B., the Son of W. he may make good the 


Dy. 34. pl. 20. 5 1 r XII | . . 7 | 
I al. Rep. Variance by,averring that he is the ſame Perſon intended in ſuch Indict- 


363 ment and Pardon: Or if, in an, Indictment © of the Death of J. S. the 
Fiz. cntog Stroke being ſuppoſed; to have been given on the firſt of Auguſt, and in the 


294. but 18 -. þ | | ** 
E. 243 Pl.. Pardon on the third, the Party may aver that the Death of one and the 


Abel ged fame J. §. arc intended in bo 1. And if ſuch a variant Pardon be pleaded 
ſeems con- „Without any ſuch Averment, it ſeems that the Court may in Diſcretion 
rrary, 364. gie the Party a farther Day either to“ perfect his Plea, or to © purchaſe 
l. 4. 4. a better Pardon. And. there are ſome *. Inſtances in old Books, where 


Abridged upon ſuch Variance the Court took an Inquiry of Office, whether the ſame 


Fitz. Mon- Perſon were meant in both Records, © 
ſirans Seck. 67, Fourthly, 57 no ſuch Pardon can be pleaded together 
al Iſſu 


faits 128. 4* t! iini > , X 
Bro. Variance with, or after the Gener e, unleſs it be of a Date ſubſequent to the 


Senn Tie of the pleading ſuch Iſſue, becauſe otherwiſe it is waived by it; as 
Charter te hath been more fully ſhewn, Sed. 59. Ok 


* = 


Pardon, 15. Sec. 68, Fifthly, * That the Party ſhall not be obliged to lay the Streſs 


But Note, - of his Caſe on any particular Words or Clauſe in ſuch Pardon, but may 


theſe Books take advantage of the Whole. 


make men- Seck. 69. Sixthly, That after an * Amerciament in the King's Bench 
non or ny « hath been eſtreated into the Exchequer, and the Party being taken upon 


 Averment, but 


ſcem to imply Proceſs from thence hath inſiſted upon a Pardon, and been denied any 
on the _ Benefit from it, yet he may be brought by a Habeas Corpus cum cauſa ta 
” 3 the King's Bench, becauſe the Record remains there, and the Tranſcript is 


lowed 
| wittiout it, only ſent int he Exchequer, and may plead the ſame Pardon in the King's 


t 
notwith- 88 EA A . 15 69695 . * , ' | 
ſtanding the _ Bench, and if it be adjudged ſufficient, may have a Superſedeas to the 
Variance, '- Barons, Cc. 5 


oe the Party b Harettes, to. chat Statute, unte 
Firs, Office ere diſpenſe 1 y.2 | ſpecial abſiente,: c. But the 


, 13, which, bath. repealed 
the. Tultices befare whom 


1 25 n for Felezy ſhould bs. c ak. ther Dijeretign, remund or 
, % / 7 they ſhall enter 1 ita 4 

1 Recognizance with two ſufficient Surettes for the good Behaviour for any Tyme, 
A 1 5 * not exceeding ſeven Years. Provided that if ſuch perſon be an Infant or Feme 


Sa > r 2 / Dre cis fe - i xt 1 
orgs ſee Bop te eee frye 


de Court, 34. : 5 CG 5 
Bro: Charter ceſfity-heregf, is. 


REIT, ky vie % 117 tt Sri KJ 0"; 8 Rs 0 . | 

191. ; A i. aca ab; 6 A 7438 da 4.010 i418 Ci 15 
Vase, 63. But Bib: fa bridging his Vale vod We Bite of Charter of PAdon 29, makes this Remark, quod 
mirum mihi. #837 H. 5. 4. a. Fitz. Chart. 21. h 36 H. 6. 24, 25. Fitz. Chart. 22. Bro. Charter, 25. 
18. P. C. 103, Letter C. Crompt. Juſt. 115. pl. 15. 3 H. 7. pl. 5. Plow. Com. 502. b 1 Keb. g. pl. 11. 


1 Sid. 41. Raym. 13. 3 Inſt. 234, 235. Carth 121, But there never was any Neceſſity for ſuch Writ upon a 
Pardon of Treaſon. Cro. El. 8 14. pl. 2. Noy 31. * That a Breach of the Recognizance avoided the Pardon, 


3 H. 7. 7. pl. 5 S. E, C, 103. Letter C. Crompt. Juſtice up 5. pl. 16. : Ix 
de AS 7 | 3 17 Lip 71. 


Chap. 38. Of the General Iſſue: =» 400 


Seck. 71. Eighthly, That the Judges may inſiſt on the uſual Fee of 


Gloves * to themſelves and Officers, before they allow a Pardon. | : 8 Coros 
; 5 : | 4 E. . 10. b. 
2 Jon. 56. 1 Sid. 452. pl. 18. Kely, 25. Pulton de pace 88, a, te * 88. a; 


CHAP. XXXVIIL 
Of the General Tue. 


Sect. I. „ 2s ſhewn already, Ch, 23. Set. 128 and 137, that 
the General Iſſue is pleadable in capital Caſes, together 

with any other Plea in Bar or Abatement, which is not repugnant to it; 
and that it may alſo be pleaded even after ſuch Plea found againſt a Defen- 
dant ; and having alſo ſhewn, Ch. 37. Sect. 59. That the Plea of the Ge- 
neral Iſſue amounts to a Waiver of a Pardon; and Ch, 26. SeF. 66, &c, 
what is a good General Iflue to an Information on a penal Statute ; and 
in the ſame Chapter, S2&, 73, 74. In what Manner the Iſſue is to be 
joined on ſuch an Information, and where it is to be tried, I ſhall in this 
Place take Notice only of the following Particulars ; 

SeF. 2. Firſt, That in a Criminal Information or Indictment in the 7 
b King's Bench, for a Miſdemeanour, and alſo in an Indictment before © > 1 Sid. 230, 
Juſtices of the Peace, the Iſſue is well joined for the King by the Words rn 
A. B. qui pro Rege ſeguitur fimiliter, &c. without any Addition, ſhewing 3 80 
that A. B. is the proper Officer for this Purpoſe ; for it ſhall be intended *Cro.Ca, 315. 
that he was ſufficiently known to be fuch by the Court. But in all Pre- 1 Co. 17. . 
cedents I meet with of Informations of Intruſion, the Iſſue for the King Cake's Ente. 


is joined by the Attorney General, naming himſelf ſuch, 32772. 4.379. 
SeF. 3. Secondly, That in indictments of capital Crimes, after the 7K 9 b. 


Defendant hath pleaded quad ipſeè in nullo e inde eulpabilis, & inde de bono Raſt. Ent. 
& mals ponit fe ſuper patriam, (which is the general Form of pleading the n 
General Iflue in capital Cafes, both in * Indiftments- and 5 Appeals,) the 3 
Uſage ſeems to have been immediately to award Proceſs againſt the Jury, 354. b. 355. K 
without any expreſs Joining of Iſſue on the Part of the King. But in the 38:38 
Precedents of Appeals of Felony, whether by an * Appellant of Appro- „ a 
ver, generally the Iflue is expreſly joined by the Appellant and Approver 588. pl. 5.92 
2s well as the Appelle. | ee the Pre- 
Sec. 4. Thirdly, That it feems * the better Opinion, that if an Iſſue cited, 
be joined in Proceſs on a Recognizance for the Peace, whether the De- e 
fendant killed J. S. and ſuch Iſſue to be found for the King, yet ſhall it not £74. Kut 47. 
eſtop the Defendant to plead Not guilty to an Indictment or Appeal for the a. b. 48. 2. 40 
Death of the ſame F. S. 1 885 a. dn $0: 2.47. 
h See the Precedents cited to the precedent Letter. But in Raſt, Ent. 43. b. after the General Iſſue 2 — an 
Proceſs is immediately awarded againſt the Jury, I Raſt, Ent, 42. b. k 7 H. 4. 35. b. Bro. Appeal, 19, | 


HAF. 


— r 4 K 
= VO rr 


— — 
— " 8 


cedents above 


. 52.1 5 


n = * 
FP 


—— 


— are nr VERT IPEID OE 


gen 
ww _—_—_— 


nic An - i WA eee ner 2 oe 
prac oe te page 


400 Where a Priſontr ſhall be allowed Counſel, Book II. 


C HAP. XXXIX. 


Mere a Priſoner ſhall be allnued C ounſel, and a C. 07 by of 
| | the Indiftment, &c. | | 


A Perſon having pleaded Not guilty is to be tried either, 


1. By his Country, or 
2, By his Peers, or 
3. By Battle. 


| But before I conſider what is proper to each of theſe in their Order, 
I ſhall endeaver to ſhew, Ee 


1. In what Caſes a Priſoner may have Counſel to aſſiſt him in his 
Defence. | 
2. Where he may have a Copy of the Indictment. 


Sect. 1. As to the firſt of theſe Particulars, I take it to be a ſettled 

*3 Inſt. 29. * Rule at Common Law, that no Counſel ſhall be allowed a Priſoner, 
1 4. 35.b, Whether he be a b Peer or Commoner, upon the General Iſſue, on an 
Finch 386. Indictment of Treaſon or Felony, unleſs ſome Point of Law ariſe, proper 
dey ay to be debated. „ 
Fitz. Coro f. Sect. 2. This indeed many have complained of as very unreaſonable, 
Oro. Ca. 147. yet if it be conſidered, that generally every one of Common Underſtand- 
ot C. 151. ing may as properly ſpeak to a Matter of Fact, as if he were the belt 
9E. 4. 2: p:4 Lawyer - and that it requires no manner of Skill- to make a plain and 
1 honeſt Defence, which Caſes of this Kind is always the beſt; the Sim- 
B. 2. ch. 48. Plicity and Innocence, artleſs and ingenuous Behaviour of one whoſe Con- 
State Trials, ſcience acquits him, having ſomething in it more moving and convincing 
Ver 1:40:79: than the higheſt Eloquence of Perſons ſpeaking in a Cauſe not their own. 
Sue the Books And if it be farther conſidered that it is the © Duty of the Court to be 
cited to the indifferent between the King and Priſoner, and to fee that the Indictment 
_—_— 1 be good in Law, and the Proceedings regular, and the Evidence legal, and 
State Tri- ſuch as fully proves the Point in Iſſue, there ſeems no great Reaſon to fear 
* TOE. but that, generally ſpeaking, the Innocent, for whoſe Safety alone the Law 
' Gra. Vel 4. is concerned, haye rather an Advantage than Prejudice in having the Court 
f. 355 their only Counſel, | Whereas on the other Side, the very Speech, Geſture 
Inf 29: 1, and Countenance, and Manner of Defence of thoſe who are guilty, when 
Part 2. Vol, they ſpeak for themſelves, may often help to diſcloſe the Truth, which 
1.4.94 probably would not fo well be diſcovered from the artificial Defence of 


3 others ſpeaking for them. | 


Seck. 3. 


Se. 3. But the Law allows E Defendant the ſame Benefit of Counſel . 
in an ® Appeal, whether Capital or not Capital, as in any other Action. 5. . 
Perhaps for this Reaſon among b others, beeauſe Appeals are preſumed to Pr. & Stad. 
be generally carried on with greater Heat and Spleen than Indiaments, R. 2. eh. 48. 
and yet are not ſo much to be favouted as being for the moſt part rather = 296. pl. 

rounded on a Deſire of private Revenge than of ee Juſtice ; and Keilw. 176.b. 


therefore the Defendant ſhall have at leaſt the ſame dvantage in them as + -'q of Law 


in Common Actions. 5 | 2 I Bulſt. 85. 
Se. 4. Alſo upon Indictments, the Court will never refuſe to aſſign 9 E.. 2. pla. 
a Priſoner: Counſel to argue a doubtful Point of Law, happening to pig; Cute“. 
ariſe at or after his Trial; as where it ſhall appear queſtionable whether the 31. 
Facts proved, if true, fully e amount to the Crime charged againſt him; 5 2 
or whether the Perſons offered to be Evidence againſt him be 4 legal Wit- ez KS. 
neſſes in Reſpe to ſuch or ſuch Exceptions againſt them; or whether cet- State Trials, | 
tain Perſons returned* of his Jury can be lawful Jurors, in Reſpect of cei- x Andod (4. 
tain Objections againſt them; or whether the Indictment or * Proceſs, Sc. Stafford 671. 


be ſtrictly legal: In all which Caſes the Priſoner muſt “ propoſe the Point, 9 State Trial, 
and if the Court think it will bear a Debate, they will aſſign him Cotinſel « State Trials, 
to argue it. | $1 | | BE 5 1 5 = vol 135. 
Sect. 5, Alſo where-ever a Priſoner hath a * Pardon or other! Special CRE IN 
Matter to plead to an Indictment, or. an ® Error to aſſign in Order. to re- Ero. Ca. 147. 
verſe an Outlawry, the Court will of Courſe aſſign him Counſel. And it 2H. H P. C. 
is » faid, That for ſuch collateral Matters any one may be of Counſel for: 1 Inſt. 29. 
a Priſoner without any Aſſignment. „ 137. 
Se, 6. But if a Queſtion ariſe on the Trial of a Peer concerning the ? 8 
Courſe of Parliamentary Proceedings, the Lords will not * ſuffer it to be 3 Trial 


argued by Counſel, but will debate it among themſelves. Vol. 2. f. 762. 


a” 5 : ; , 8 5 18 - j . 
Sef. 7. There is a Caſe in the.-Year-Book of ? H. 4. Where a Serjeant Vat . 


at Law, as amicus Curie, offered his Opinion to the Court, concerning 701,709,763, 
the Trial of an Indictment of Death, That it was not proper to proceed 367. Vol. 3. 
py 


in it till the Year and Day were paſſed, nor doth he appear to have been « , tag. 29, 
any Way reprehended for it, * But it is not ſafe for any one to be 137. 
either Counſel or Solicitor to one in Priſon for a Capital Crime, in Or- N * 
der to prepare him for his Trial, without an Aſſignment from the Court. Pitz Office 
But by Leave of the Court Priſoners have ſometimes been indulged the * * 34 
Aſſiſtance of Counſel, not only to * adviſe them in Priſon, but alfo to B Cr 
ſtand by them at the Bar: But it is ſaid, © That in Strictneſs they ought 128, 129. 
not to be prompted by them as to Matters of Fact, nor to have the 12 
Aſſiſtance of any Papers drawn up by Counſel to prepare them for their, = ,, ſo. > 
Trial. X - CCC git Fs | ED e Cro. Ca. 365. 
Seck. 8. After a Priſoner hath had Counſel aſſigned him, the Court will Jen Bot of 
not * diſcharge them without his Conſent, though they defire it, but will 1 H. 7. 13. 
- ſometimes add others to them. . | oe £44 pig 


Seck. 9. It is v ſaid, That the Court cannot aſſign an Appellee any of cauſe the 


the King's Counſel; but that if they will they may be eithet for or againſt Pay was of 
him „ 1 . 5 very ba 
: | Fame: 


n 2 Jo 180. 


o State Trials, Vol. 2.694, 699. ? 7 H. 4. 36. a. S. P. C. 151. B. 3 Inſt. 29, 137. 4 State Trials, Vol. 2. 
f. 272, 273, 712, 743, 763, 768. * State Trials, Vol. 3. f. 133. State Trials, Vol. 2 f 614. t State Trials, 
Vol. 2 f. 614. State Trials, Vol. 1. f. 732. Vol. 2. f. 743, 762, 763, 770. * State Trials, Vol. 2. f. 711, 712: 


11 Bulſt. 8 5. 


vor. II. 1 Self. 10. 


„ Where Projoters may hove Cual, C. Fock II. 


$28. to. It Having been found by Experience that Ptiſoners bave been 
often under great Diſadvantages from the w Want of Counſel, in Proſecu- 
tions of High Treaſon againſt the King's Perſon, which are generally ma- 
'naged for te 1775 7 greater Skill and Zeal than ordinary Proſecutions, 
it 1s enactec . That all and every Perſon and Perſons whatſe. 
| ever, that ** 790 au indicted for High Treafon, whereby any Car- 
ruption of 250% may or ſpull be made io any ſuch Offender er Offenders, or 
to any the Heir or Heirs of any ſuch Offender or Offenders, or for Miſpri- 
fron of ſuch Treaſon, ſpall be received and admitted to make his and their full 
Defence. by Counſel learned in the Law : And in Caſe any Perſon or Perſons ſo 
accuſed or indicted ſhall dehre Counſel, the Court, before Ars uch Perſon er 
Perſons ſhall he tried, or fome Fudge of that” Court is authorijed and required, 
immediately upon his or their Requeſt, to aſſign to ſuch. Per fon or Per ſons, ſuch 
and fo many Couhſel, not exceeding tio, as the Perſon or Perſons ſhall defire, 
to whom ſuch Counſel ſhall have free Acceſs at all ſeaſonnuble Hours; any Lato 


or Uſage to the Contrary notwithſtanding. 

Sef?. 11. But it is provided, S. 3. That any Perſon bring indicted of ſuch 
Treaſon may be outlawed, &c, and where by the Law, after Juch Outlawyy 
he may come in and be tried, he foal upon fuch Trial have the Benefit of the 


faid Act. 
Sea. 12. And it is farther provided, S. 12, 13. That nothing in the 


ſaid Att ſha! II extend, or be conſtrued to extend to any Impeachment or other 
Proceedings in Parliament whatſoever. And alſo that it ſhall not any Ways 

extend to any Indiftment of High Treaſon, nor to any Proceedings thereupon, 
for counterfeitin £ bis Majeſty 1 Cin, brs Great or Privy Seal, his Sign Ma- 


nual, or Privy Signet. [110] >: 
$:2. 1 3. As to the cone Particular, vix. Where a Prifoner may have 


e 68. a Copy of the Indictment againſt him : It is faid, * That by the Common 
State Trials, Law it is always denied in Caſes of Treaſon or Felony. Yet if a Priſoner 
Vol. 1. f. 644. take à legal Exception to an Indictmeirt, it is ſuid, » That the Court will 
Vol. 2. 25. fit him a Copy of fo much as concerns his Exception. Alſo if he have 


13 6, uch Matter to piead which cannot well be put into Form without Know- 
863, 864. ledge of the Charge againſt him as laid in the Indictmnent, as Autrefoits 
184.35. acguit, &c. it is ſaid, That the Court will give him the Heads of the 
H. H. P. C. Indictment, to enable bim to have his Plea ſo drawn as to ſuit the Charęe 
236- 4. Sainſt him. 5 | 
1 808 85. Seck. 14. But it is adde by 7 W. z. that Hay [Perſon and Perſons 
© State Trials, indicted for High Treafon, except for Counter feifing the Coin, or the Great 
vel. 5. fr 711. „ Privy Seal, or Sign Manual or Privy Signet, ſhall have a tnue Copy of the 
wwhole Indichment, . but not the Names of of the itieſſs, fue Days at the leaſt 
. Trial, to adviſe with Counſel thereupon, to plead and mate their De- 
fence, bis or their Attorney ur Agent, Tequiring'the ſame, and paying the 
oY * 5 Fic enable Fees for writing thereof, not exceedirig Joe Sbillings for 


[111] 2 


g fuch Indicment. 
3 15. What Exceptions may be taken to ſueh Indictment, and hen, 
hath been bean, Cb. 2 5 See. Ws 147, . 149. 


CHAP. 


: Cha p. 40. Fun what County the Fury, &c: 403 


C HAP. XL. 


From what County the Fury is to be returned, &c: 


OR the better Underſtanding what more particularly relates to a Trial 
IL by the Country in Capital Caſes, having ſhewn, Ch. 5. Sef. 18. That 
by Virtue of a ſpecial Commiſſion, Juſtices of Oyer and Terminer may fit 
in one County, for the Trial of a Fact in another by the proper Jurors. 
And having alſo ſhewn, Ch, 23. Sect. 9a, 93. what is a proper Place from 
whence a Viſne may come, I hall in this Place only conſider, 


1. From what County the Jury is to be returned. 
2. By Virtue of what Proceſs, 

3. Before what Court, 

4. How they may be challenged. 


As to the firſt of theſe Particulars, viz, From what County the Jury is 
to be returned : I ſhall endeavour to ſhew, 


1. From what County they are to be returned for the Trial of the Ge- 


neral Iſſue. 
2, From what County for the Trial of a Foreign Plea. 


Se. 1. As to the firſt Point, viz. From what County a Jury is to be 

returned for the Trial of the General Ifſue: I take it to be ® agreed, That,s,p c. 5, 
d regularly by the Common Law they muſt be returned in all Caſes, for the Dy. 132. pl. 
Trial of the General Iſſue from the ſame County wherein the Fact was com- a 5 a 
mitted, And it is ſaid, That in an Appeal of Death, where the Wound 194. 
was given in one County, and the Party died in another, the Jury © ought * 27. 
to be returned from each County before the Statute of 2 & 3 Ed. 6. 24. Vide un 
ſince which the whole may be tried either upon an 4 Indictment or Appeal, ch. 5. ſect. 19. 
in the County wherein the Death happens. . infra 

Set. 2, But it is enacted by 33 H. 8. 23. That if any Perſon being ex- . 
amined by the King's Council, or three of them, upon any Manner of Treaſons, du. * 
Miſpriſions of Treaſons or Murders, do confeſs any ſuch Offences, or that fed. c. 
the ſaid Council, or three of them upon ſuch Examination, (hall think any Fitz. Coro. 
Perſon ſo examined, to be vebemently ſuſpected of any Treaſon, Mijprifions of 5% 8% 

'Treaſons or Murder, that then in every ſuch Caſe by the King's Command eh. a - fol. 35. 

ment bis Majeſty's Commiſſion of Oyer and Terminer under the Great Seal, A... H. P. C. 
ſhall be made by the Chancellor of England ro ſuch Perſons and into ſuch Vills . 

and Places as ſball be named and appointed by the King, for the ſpeedy Trial, 
Conviction or Delivery of ſuch Offenders ; which Commiſſioners ſhall have 
Power to enquire, hear and determine all ſuch Treaſons, Miſpriſions of Trea- 
ſons and Murders, within the Places limited by their Commiſſion, by ſuch 
good and lawful Perſons as ſhall be returned before them by the Sheriff, or 


his Miniſter, or any other having Power to return Writs and Proceſs for 
I that 


404 From what County the Fury, &&.- Bock II. 


that Purpoſe, in whatſoever other Shire or Place within the K ing Dominions, 

or without, ſuch Offences were done or committed, and that in ſuch Caſes, ng 

Challenge for the Shire or Hundred fhall be allowed. . : 
i And. 104, Set. 3. It hath been * adjudged, That this Statute as far as it relates to 
105. Treaſon done within the Realm, is repealed by 1& 2 P. & M. 10. which 
£4 d. 194, enacts, That all Trials for Treafon ſhall be according to the Common Law. 
« Vide ſopte But as to b Murder and © Miſpriſion of Treaſon, it ſtill ſeems to continue in 
ch. 25. ſet. Force. And as to High d Treaſon done without the Realm, it doth not 
1 Coro. ſeem material whether jt be in Force or not, becauſe that is fully provided 


220. for by 35 H. 8. 2. as hath been more fully ſhewn Ch. 25. See. 49, co, 
1 13 | Re 

1 | : 545. of It hath been: adjudged, That the Word Murder in this Statute 
© 1 And. 194, ſhall have the ſame ſtrict Conſtruction as in the * Statutes which take away 
e322" ah: the Benefit of Clergy from Murder, and conſequently ſhall not extend to 

upra ch: | LI 

33. ſe. 26. one examined before the Council as Acceſſary only, and not as Principal ; 
B. 1. ch. 31. for Murder is one Offence, and the being Acceſſary to it is another. 

TY 1 Sect. 5. Having ſhewn already that he, who ſteals * Goods in one 
33-ſet.9- County, and carries them into another, or does a Fact in one County 
Supra ct: *3* which proves a Nuſance to another, may be indicted or appealed in ei- 
2; fe. 38. ther; from whence it follows, That he may be alſo tried in either: Ha- 
_ Þ Supra ch. ving alſo | ſhewn, That he who marries two Wives, the firſt in a Foreign 
; B, 1 County, and the ſecond in England, may be indicted and tried in Eng- 
ſect. 7. land; and that he who takes a Woman by Force out of one County, 


N "5* and carries her into another and there marries her, * may be indicted 
ects . 


x B. 1. ch. 42. and tried in the ſecond County: And that Felonies in *. Wales may by 


ſed. 1 Force of 26 H. 8. 6. be indicted and tried in the next adjoining Engli/h 
* fa County : And that Treaſons upon the Seas, ® or in any Foreign * Country, 


1 B. 1. ch. 31. and Felonies » and Piracies upon the Sea, may be indicted and tried in any 
edt. 8. County in England; and that an? Acceſſary in one County to Murder in 
i ping _ another, may be appealed and tried in the County wherein the Stroke was 
mSupra ch. 25. given; and that an Acceſſary to Murder, or any other Felony in one Coun- 
ſect. 43, 44 ty, may be indicted 1 and tried in the County wherein he was Acceſlary ; I 
2 Supra * {hall refer to the Places cited in the Margin for the farther Conſideration of 
25. ect: 48 theſe Matters. 5 | 

„g 1. ch. Se#.6. As to the ſecond Point, viz. From what County the Jury is 
37. ſe. 12, to be returned for the Trial of a Foreign Plea, That is, the Plea of iſſu- 
ene able Matter alledged in a different County from that wherein the Pariy 
led. 43 to 48. is indicted or appealed; as where a Man indicted in the County of A. 
r Supra ch. r pleads, That he was taken out of a Sanctuary in the County of B. Or 
1 74 where one appealed by a Woman for the Death of her Huſband in one 
25. ſet. 54. County, * pleads, That ſince the Death of her Huſband ſhe | hath mar- 
* * „ ried FJ. S. in another County; it is * agreed, That by the Common Law 
4e. * ſuch Pleas can only be tried by Juries returned from the Counties wherein 
* Reilw. 175. they are alledged : And therefore if Iflue be joined on ſuch Matters before 
1 296, a Court which has no Juriſdiction out of the County wherein it ſits, there 
pl. 20. ſeems to be no Remedy by the Common Law, but to remove the Pro- 
23 ceedings by Certiorari into the King's Bench, which having a Juriſ- 
Keilw. 175. dichon throughout the whole Kingdom, will award proper Proceſs for 
pl. 10. the Trial. | 

Dyer 296. pl. 


9. C. 255. Vide 23 H. 8. 14. ſet, 5, * Keilw. 175. pl. 19, Dy. 296. pl. 20. Vide Dy, 286. pl. 5. 


Sect. 7. 
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Seck. 7. But for the more ſpeedy Trials of Murders and Felomes, it is en- 
nated by 23 H. 8. 14: Par. 5. That all Manner of Foreign Pleas triable by 
the Country, upon an Indictment for any Petit Treaſon, Murder or Felony, 
ſhall be \ forthwith tried before the ſame Juſtices afore whom the Party ſhall 
be arraigned, and by the Furors of the ſame County that ſhall try the Petit 
Treaſon, Murder or Felony, whereof he ſhall be ſo arraigned, without any 
farther Reſpite or Delay, in whatſoever County or Counties, Place or Places 
of this Realm, the Matter of the Pleas be ſuppoſed or alledged. 
Sec. 8. But this Statute extending neither to Indictments of High 
Treaſon, nor to Appeals, it * is ſaid, that a Foreign Iſſue therein muſt ſtil) 3 Tift. 25: 
be tried by the Jury of the County wherein ti is alledged: S. P. C. 154. 


H. P. C. 2554 
Vide Dyer 
296. pl. 20. 


/ Proceſs again Furors. 
F O R the better Underſtanding the Nature of Proceſs againſt Jurors in 


Criminal Caſes, I ſhall endeavour to ſhew, 


1, Where a Panel may be returned without any Preeept by a bare 
Award. | 

2. In what Manner the Proceſs is to be returnable, 

3. Where a Venire may be joint or ſeveral. 

4. Where Proceſs may be awarded by Proviſo. 

5, In what Caſes, and in what Manner a Tales is grantable. 

6. Where it is neceſſary to return a Panel into Court, before an In- 
queſt can be taken upon it, and where the Priſoner may have a, Pitz. Ia 


Copy of = queſt, 55. 
4 Inſt. 168. 


Sect. 1. As to the firſt Point, vis. Where a Panel may be returned ff Cs 58. 


without any Precept by a bare Award, it is * agreed, that Juſtices of 256. | 
* Goal-Delivery, may have a Panel fo returned by the Sheriff without 6 5 P. Ce 
any Precept or Writ; and the Reaſon given for it is, That before their . | 
Coming, they always made a general © Precept to the Sheriff in Parchment 128. 
under their Seals, to bring before them at the Day of their Seſſions twenty-four mY a * 155. 
out of every Hundred, &c. to do thoſe Things which ſhall be enjoined them on « Vet ts ſaid 


the Part of the King, &c. And therefore it is ſaid that they need not make that the Law 


any other Precept for the Return of a Jury, for the Trial of any Iſſue join- ; . 
ed before them, But that their bare * Award that the Jury ſhall come is Special Com- 
ſufficient, becauſe there are enow for that Purpoſe ſuppoſed to be preſent in puter 
h Sh 11 . adi . | 'h h 8 ItZ. nq. 5954 
Court, whom the Sheriff may return immediately whenever the Court , Inſt. 168. 
ſhall require their Service. Alſo it is ſaid, © that a Jury may be ſo re- Coape. Je: 
turned before Juſtices of Peace at their Seſſions, becauſe the Precept p in £ 


55. 
Crompt. Jur. 128. 4 Toft. 168. 2 Inſt. 568. 2 H. H. P. C. 34, 261. Vide Raſt. Ent. 384. b. 385. a. pl. 1. 
Cro. Ca. 448. *f For the Form of ſuch an Award, ſee Raſt. Ent. 385. pl. 5. 6. State Trials, Vol. 4. fol. 182. 
E 2 Inſt. 568, Adjudged 1 Sid. 364. pl. 11. See Lambard's Juſt, B. 4. Ch. 2, and Crompt. Juſtice. 232, 


Vol. II. 5 L for 


Crompt. Juſt, 
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for the Summons of the Seſſions hath a Clauſe to the ſame Effect for the 
Summons of twenty-four out of every Hundred, &c. Yet I much queſtion 
vide 4 Ing, Whether this Matter doth not rather depend on Practice and the conſtant 
i 64. Courſe of Precedents, than any Argument from the Reaſon of the Thing, 
. 125 H. P. C. For the b Precept to the Sheriff from Juſtices of Oyer and Terminer, in 
1 364. pl. order for the holding of their Seſſions, hath in Effect the very fame Clauſe 
11. for the Bringing of twenty-four before them, out of each Hundred, at the 
2 N Day of their Seſſions, Cc. And yet it ſeems © agreed, that they cannot 
Toy . Jury returned for the Trial of an Iſſue joined before them, by 


2 
H. P. O Force of a bare Award, but ought to make a particular Precept to the She. 


162.18. riff for that Purpoſe under their Seals. 


464. 1 i 
420 -68 Sect. 2. It ſeems d agreed, that by the Courſe of the King's Bench no 


18. F. C. 154. Jury can be returned into it from a Foreign County, without proper Pro- 


Vigo H. 6. ceſs, under the Seal of the Chief Juſtice, &c. But * Qyzre it it may not 
10. pl. 4. be returned for the Trial of an Indictment, &c. in the ſame County where- 


— Suprach. in it ſits, by a bare præceptum eft, &c. 


. ct. 6. * © . 
: . 1 Se. 3. As to the ſecond Point, viz. In what Manner the Proceſs 
27 ſet. 8. againſt Jurors is to be returnable, it ſeems agreed, that it may be returnable 


rg as" immediately into the Court of King's Bench for the Trial of an Indictment 
855 in the ſame County wherein it ſits, whether for a Crime committed in 


1 Vide ch. 25. ſuch County, or for a ® Treaſon, Cc. beyond the Sea. But that for the 
N 4 Trial of Indictments removed thither by Certicrari from other Counties, 
626. pl. 4. 5. there ought to be fifteen Days between the 7% and Return of every 


2 H. H. F. e. Proceſs. 
_ Se. 4. Alſo it is agreed, that Juſtices in Eyre, or of Gaol-Deli. 


Supra ch. 3. : : 8 
. 12. and very, may Order a Jury to be returned immediately for the 'Trial of a 


ch. 27. ſeit. Priſoner arraigned before them. Alſo it is clearly * holden by Sir E4- 


= -68. ward Coke, and hath been often | adjudged, That Juſtices of Oyer and 
State Trials Terminer, for the Trial of any Iſſue joined before them, might award a Ve- 


0 70 1 fol. ire returnable the ſame Day on which the Party is arraigned. Alſo it is 
7 holden by Sir ® Edward Coke, and hath been * adjudged, that Juſtices of 


i Keilw. 159. 
b the Peace may do the like; but there are very * ſtrong Authorities to the 


H.F. ©. 259. contrary, unleſs the Crime amount ? to Felony, or the Party * conſent to 


1 


152. 4. be tried immediately. | 
Cro. Ca. 315. Seck. 5: Quære how far the Law is altered as to theſe Points by 4 & 5 


20044 335. P.. . & M. 24. and 7 & 8 W. z. 32. which by requiring that Jurors ſhall 


20. . 
Fitz, Inq. 55. be ſummoned fix Days before they are to appear, ſeem to make it neceſſary 


CTY whenever a © Venire or particular Precept is required for the Return of a 
4 Toft. 9 Jury, that there be fix Days between its Teffe and Return, 

Cro. Ca. Sec. 6, It hath been * adjudged, That a Venire before Juſtices of Oyer 
340 $3: and Terminer returnable at a Day certain is erroneous, unleſs the Seſſions 
96. pl. 1. appear to have been adjourned to the ſame Day; becauſe otherwiſe it ſhall 
H. P. C. 161: not be intended that their Commiſſion continued till ſuch Day; and if it 


H. H. P. C. 1.15 . . . 3 , 
: did not, their Authority to try the Iſſue was determined, But it is admitted 


261. a 
Admitted 2 * that ſuch Venire may be made returnable at the next Aſſiſes, and then 


Keb. 212. Pl. tried by Virtue of ” 1 E. 6. - 


49. 292, pl. 


718. pl. | 
1 2 Keb. 433. pl. 13. 1 Sid. 334. pl. 20. 1 Roll. Abr 95. pl. 1. Cro Ca. 340, 583. Cont. Keilw. 159 b. 
Trial per pais 26. 2 Rol. Ab. 62 5. pl. 2. H. P. C. 266 2 Inſt 568. 4 Inſt, 164, = Cro. Ja. 404, pl. 2. And 
in this Book it is ſaid that Common Experience is ſo, o Fitz Coro. 44. Keilw. 159. b. 1 Jon. 379. pl. 10. S. P. 
C. 156. 2a. 1 Keb. 433. pl. 3. Trial per pais 25, 26, 2 Keb. 212, pl. 49. Crompt. Juſtice 152. a. 1 Sid 99. 
pl. 2. 335. pl 20. Cro. Ca. 438, 448. 2 Roll. Abr. 625. L. 1. 3. H. P. C. 256. P Sid 335. pl. 20. In- 
Crompt. Juſtice 150. b. *tis ſaid that the Seſſions for the Peace may award Proceſs for the Trial of an Indictment of 
Feloney, the next Day after it is traverſed. Quere if the Party's being in Gaol make no Difference? Cro. Ca. 340. 
2 Roll. Abr. 96. pl. 1. 1 Sid. 335. pl. 20. 4 1 Keb. 433. pl. 3. 1 Sid. 99. pl. 2. 334. pl. 20. * Vide ſupra ſect. 1. 
State Trials, Vol, 4. fol. gg, 100. * 1 Sid. 348, pl. 15. 2 Keb. 284. pl. 53. 292 pl 75. 718. pl. 109. 854. pl. 
b. And in theſe Books ſuch Error is ſaid not to be helped by the next Aſſiſes happening to fall on the ſame Day. * Vide 
ſapra ch. 5. ſect. 7, 14. * 1 Sid. 348. pl. 15. 2 Keb. 284. Pl. 53, 718. pl. 109, 954, Pl. 6. Cro. Ca. 340. 


Vide ch. 5. ſect. 12. 
1 Sed. 7. 


Chap. 4t. Of Proceſs againſt Jurors. 407 


3:8. 7. It hath been à adjudged, That the Award of a Venire return- 29 £4. ;. 
able at a certain Day before Juſtices of Oyer, &c. needs not expreſly men- 1, 3": 4: 


a 445% 2 \4 ö p In Dy. 315, 
tion before what Juſtices it ſhall he returnable; for it cannot but be intended pl. 4 The 
that it ought to be before the ſame Court which awards it. . ſameCaſeis 


Se, 8. As to the third Point, vis. Where a Yenire may be joint or N prog 


ſeveral : it ſeems agreed, that where ſeveral Perſons are arraigned upon the there ſaid, 


fame * Indictment or © Appeal, and ſeverally plead Not guilty, it is in the 1 bf eni- 


Election of the Proſecutor, &c. either to take out * joint Venires againſt needs not 


them all, or * ſeveral againſt each of them. But in an Appeal, if one plead ſhew before 


Not guilty, and the other plead a Releaſe made at A. it ſeems s that there IG Ws 


> it is feturna.. 
muſt be ſeveral Venires. able ; but this 


Secß. 9. It ſeems generally“ agreed, that where the ſame Jury is re- rape Kean 
turned on ſuch a joint Proceſs againſt ſeveral Defendants, if a Juror be © 


challenged by any one Defendant, and the Challenge allowed, and the Ju- at large. 
ror thereupon i drawn, he is by neceſſary Conſequence drawn as to all the Je 2 Keb. 


other Defendants alſo, becauſe there being but one Panel, the ſame Perſon : 15. Te 


cannot at the ſame Time be taken from it, and yet continue in it, But 256: 


where one Jury is jointly returned for the Trial of ſeveral Defendants before _ H. P. c. 


Juſtices of Gaol- Delivery, it is © certain that they may afterwards ſever the State Tri- 
Panel, if they find it expedient, for the Prevention of this Inconvenience. * Vol. 4. 


But I do not find ' that this can be done in any other Caſe. And it ſeems 3 256. 


agreed, That after an Appellant hath taken out a joint Venire againſt all S. P. C. 155. a. 


| m 2 1 Jo. 425, 
the Appellees, he cannot“ afterwards take out ſeveral ones, tho? the firſt be g he Elz. 


never returned; and the Reaſon ſeems to be becauſe it would amount to 541. pl. 4. it 


Sect. 10. As to the fourth Point, vz. Where Proceſs may be taken I 


out by the Defendant in Criminal Cafes by Proviſo, (i. e. with a » Clauſe fendants in 


that if two writs come to the Sherift he ſhall execute one of them only) : _"_ 
* 


I take it to be agreed ? That it may be fo awarded in any Appeal, whe- 8. p. C. 155. a. 
ther Capital or not Capital, in the ſame Manner as in other Actions after It is ſaid, 


the Appellant hath made Default in 4 Relation to the very ſame Kind Ps ang 


of Proceſs. And therefore if the Appellant, after Iſſue joined, either three Defen- 
neglects to take out any Venire the ſame Term, &c. or takes one out dans the 


be * HE Pl . . 
but doth not * get it returned, it ſeems that the Defendant may take one 2 


out by Proviſo, &c, And in like Manner if the Appellant make the like them in one 


Default in ſuing out an Habeas Corpora, or other ſubſequent Proceſs, the Venire, and 
take out ano- 


Defendant may ſue out the like Proceſs by Proviſo. But where the Defen- ther againſt 


dant hath ſued out any Proceſs by Proviſo, there are Authorities that 1 * 
| See the 


| a 5 | Books above 
cited, and 1 Jon. 425. and Fitz. Quare Impedit, 199. 21 H. 6. 22. pl. 46. * See the Book above cited. Alſo 
the ſame is adjudged 1 Jon 425. Where one Appellee was charged with doing the Fact proditorie, the others Fe- 
lonice. See Fitz. Quare impedit, 199. Viſne, 11, 14. Keilw 106. b. Dy. 120. pl. 10, 131. pl. 72. Cro. 
Eliz. 541. pl. 4. s 50 E. 3. 1. pl. 1. Bro. Viſne, 27. Vide 11 H. 7. 5. pl. 9. Bro. Diſc, de Proceſs, 62. Fitz, 
Execut. i 14. Niſi prius, 7, 8. 18. P. C. 15 5. a H. P. C. 256. 2 H. H. P. C. 263. 9 Ed. 4. 7. pl. 40. Moor 
13. pl. 48. Co Litt. 156. b. Dyer 246. pl. 70. Plowd. Com. 100, Bro. Challenge, 84. Parallel Caſe. Co. Litt. 130. b. 
4H. 4. 4. a Dyer 246. pl. 70 50 Ed. 3. 1. pl. 1. Fitz. Protection, 21, 126. 3 H. 4. F. pl. bs Crompt, Juſt. 113. 
b. pl. 1. But this is made a Quære Dyer 152. pl. 8. And denied in the ſame Caſe in Daliſ. 25. pl. 11. I But 
if no Judgment be given that the Juror who is challenged by one ſhall be drawn, but only that he ſhall ſtand aſide 
for a Time, it is ſaid that he may try thoſe who do not actually challenge him. Dyer 120. pl. 8. Cont. Bendloe 
e8. bl. as. *Kely7. HP. C. 256. 2H. i. P. C. 264. Plowd. Com. 100, 9g Ed. 4. 27. pl. 40. Crompt 
Juſt. 113. b. pl. 2. Plow. Com. 100. 2 H. H. P. C. 263, 264. * 8 Co. 66. a. S. P. C. 155. Lett. A. 27 l. 
6. 4. pl 28. Fitz. Proceſs, 94. S. P. C. 155. Letter A. Bro. Venire facias, 32. 9 Ed. 4. 27. pl. 40. Fitz. Chal- 
lenge, 56. Vide Fitz. Inqueſt, 59. Executors, 114, * Supra ch. 27. ſe. 96. o 8 H. 6. 6. pl. 14. Fitz. Proceſs, 
79. Vide 2 Rol. Ab. 666. B. 1. 2. Raſt. Ent. 625. pl. 7. P H. P. C. 257. S. P. C. 155. Lett. B. Fitz. Proceſs, 
211. 15 H. 7. 9. pl. 10. Keil. 176. pl. 10. 4 See the Books cited to the other Part of this ſection. 33 H. 6. 13. 
a. * Dy. 215. pl. 51, 52. Cro. Ca. 484. Vide Dyer 284 pl. 34, 319. pl. 13. 2 Roll, Ab 666. B. 1. 2. 2 Jon. 
34. Keilw. 176. pl. 11. *$ H. 6.6. pl. 14. Fitz, Proceſs, 79. Bro. Niſi prius, 13, t 15 H. 7. 9. pl. 10, 14 l. 
7. 7. pl. 16. Fitz. Proceſs, 2 11. Dyer. 318. pl. 10. H. P. C. 257. Cro. Ca. 484. 2 Roll Ab. 666. pl. 1, 2, 3, 4. 
Bro. Odo Tales, 8. S. P. C. 71. Lett. A. 155. Lett. G. Dyer 284. pl. 34. 193. pl. 28. Cont, Fitz. Proceſs 
63. Dyer 215. pl. 51, 52, 217. pl. 51, 5 
the 
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the Plaintiff is to ſue out the ptoper ſubſequent Proceſs upon it in the ſame 

Manner as if he had ſued out the firſt; and that it is irregulat for a De- 

0 fendant to take out any ſuch ſubſequent Proceſs till the Plaintiff has made 

a Dyer 215. a* Default in Reſpect of the ſame Kind of Proceſs, except only in ſuch 


J. 7 . . . | . [1 - 
Bro- Nit pris Actions wherein the Defendant is an Actor as well as the Plaintiff; as 
. in b Replevin, or e Error, or 4 Quare impedit againſt the Patron only, or 


4 oe ae? * Prohibition, &c. in which Actions the Defendant may either take out 
28. Proceſs by Proviſo, without any Default in the Plaintiff, or may, if he 
21 H. 6.22. think fit, take it out in the ſame Manner as the Plaintiff, without any 
16 Li.. 14. Clauſe of Provo. But it ſeems agreed, That neither in Actions wherein 
pl. 10 the King is ſole * Party, nor in * Indictments, there can be be any Pro- 


LEE Nin ceſs.taken out by Proviſe, becauſe no Laches is imputable to the King. 
Bro. Ni Alſo it hath been i queſtioned, whether there can be any ſuch Proceſs in 


privs. 40. „ Informations qu tam, becauſe the King is in ſome Sort a Party, 
e 2 Lev. 5. 6 | | ke” 

2 Staund. 330. | 3 | 5 | ; 
« 6 Mod. 246. As to to the fifth Point, viz. In what Caſes, and in what Manner a Tales 
l = ag is grantable; I ſhall obſerve the following Particulars. | 

e Par. Caſe, 2. 


Roll. Abr. Sect. 11. I. That if a full Jury appear not in an Appeal whether by 


666. 71 R. Reaſon of the * Death of ſome of the Perſons returned, or for any other 


prius, 3, Cauſe, or if ſo many be challenged and drawn that there do not remain 
er. 5, 6. enow to make a Jury; or if after the Jury is charged, one * or more of them 


1 4 die, the Appellant " may pray a Tales, in the ſame Manner as a Plaintiff in 


Bro, Nii other Actions. And ſo alſo may the Appellee, if the Appellant neglect to 
prick op: pray one the ſame * Term, &c, But it ſeems that a Defendant cannot regu- 
* 5 larly pray it till there has been a Default in the Plaintiff. 


Bro, Oo Sec. 12. II. That in Capital Caſes, a Tales may be granted for a 


2% 78 larger Number than the firſt Proceſs, as for ? ſixty or forty, or any 


2 Leon. 110, Other even 4 Number that the Court thinks proper, in order to prevent 
h 6 Mod. 246, the Delay, which: may be occaſioned by the Defendant's peremptory 
1 Keb. 195. Challenges. And in this Reſpect the Law in Reſpect of a Tales in Capi- 
pl. 184. tal Caſes is different from what it is in any other Caſe; it being an allowed 


250 Sid. Rule, tliat in all- other Caſes the Tales muſt be for a leſs Number than the 


12 Leon, 110. firſt Procels, x | F ; 
kS$,P.C.155, Sect. 13. III. That every ſubſequent Tales, in Capital as well as in 


1 8 4.b, all other Caſes, muſt be for a * leſs Number than the former, except 


H. P. C. 257. the former were quaſhed, in which * Caſe the next may be for the ſame 


20 Ed. 3. Il, Number. 
PL 13. | 
State Trials, : - 
Vol. 1. f. 502. and the Books next above cited. m S. P. C. 155. Lett. F. 12 H. 4. 10. a, S. 10 Co. 104. b. Quere 
2 Roll. Abr. 67 1. pl. 2. * H. P. C. 257. S. P. C. 155. Lett. C. 14 f. 7. 7. pl. 16. o Cro. Ca, 484. 14 H. 
7. 7. pl. 16. 10 Co. 104, b. See the Books cited to the precedent Section, under the Letter *, Vet 'tis ſaid in Dyer 
359 pl. 2. That if a full Jury doth not appear, and the Plaintiff pray a Diſtringas without pray ing any Tales, the Court 
ought to grant it at the Prayer of the Nefendant. Vide 2 Roll. Abr. 671. N. ? 14 H. 7. 7. pl. 16. H. P. C. 257. 
2 H. H. P. C. 266. S. P. C. 155. Lett. C. Finch 415. Bro. Octo Tales, 6, 8, 19. Keilw. 176. pl. 10. Dyer 
213. pl. 43. 1 Bulſt, 121, 15 Ed. 4. 33. pl. 19. 16 Ed. 4. 5. pl. 3. 10 Co. 104. b. 205. a. 410 Co. 105. a. 
Pinch. of Law, 414. But a Tales de circumſtantibus may be of any uncertain Number, 10 Co. 105. a. 14 H. . 7. 
1. 16. Finch of Law 414. 10 Co. 104. b. 105, a. 2 Roll. Abr. 672. Letter Q, 37 H. 6. 12. pl. 1. Bro. Odo 
ales, 11. 16. Fitz. Inqueſt, 20, 40. 18 Ed. 4. 6. pl. 31. Finch of Law 414. 2 Roll. Abr. 672. Letters 
Q S. Bro. Octo Tales, 15, 16. Bro. Attaint, 7. 10 Co. 105. 47 Aſſ. pl. 10. 14 H. 7. 2. pl. 6. 8. P. C. 155. 
Lett. C“ H. P. C. 257. 2 H. H. P. C. 266. Keilw 176. pl. 10. 10 Co. 105. a. Fitz. Inqueſt, 40. It is 
faid that there may be 12 Tales; but this is contrary to all the- other Books, 8. P. C. 155. Lett. C. H. P. C. 257 
Fitz, Challenge 36: 20 H. 6. 38. pl. 2. | 


Set, I 4 


Chap. 41. / Proceſs againſt Jurors. 409 
Sect. 14. IV. That the Quaſhing the Array of the principal Panel doth 
a not quaſh that of the Tales, but the Inqueſt ſhall be taken of thoſe re- 
turned on the Tales if there be enow, and if not, others ſhall be added to N la- 
them by a new Tales. Yet it ſeems agreed, That if all the Perſons re- 2 
turned on a Habeas Corpora, be challenged and drawn, there ſhall not be Lett. G. 
a Tales awarded, but a new Venire facias; for the Word Tales plainly re- v7 545 
fers to ſome others, to whom the Perſons returned are to be like. Alſo it 10 Co. 104. 
ſeems agreed, That if the firſt Habeas Corpora be quaſhed, the Habeas 74 23 
Corpora with a Tales cannot but be quaſhed with it, and the Party muſt 155. Leu. E. 
go on in the ſame Manner, as if the Venire had been only returned, and Finch 414. 
nothing done upon it; for where a Proceſs is quaſhed, all that follows it 535 Hl. 6. 20. 
and depends upon it, ſeems of Courſe to fall with it. Fitz. Inqueſt, 
Sect. 15. V. That it ſeems the ſtronger Opinion, That a Tales is not *: _ 
grantable upon the Return of a Venire, but only upon the Return of a eg 
Habeas Corpora or Diſtringas becauſe it appears not before ſuch Return, 27 H. 6. 16; 
but that a full Jury may appear. LY 8 .; : 
Sect. 16. VI. That the © Diftringas or * Habeas Corpora, with a Com- us, 1. and 
mand to add ſo many more to thoſe ſummoned on the Venire, is the firſt Octo Tales, 13 
Proceſs againſt the Tales; but it is * ſaid not to be grantable with a Nz/ 2 v0 8. 21. 
Prius, without having been firſt returned into the Court. A Rell Abr. 
Sec. 17. VII. That if a juror be withdrawn after a Trial is com- 571. O. pl. z. 
menced whereon a Tales de Circumſtantibus was awarded, and afterwards — 4 ord 
a new Habeas Corpora be taken out with a Jales, it ſhall appoint ſuch 10. ; 
Tales to be added to the Jurors returned on the firſt Venire, and alſo to 22. A . 
thoſe returned on the Tales de Circumſlantibus; becauſe the Court above 98. pl“ 
will take judicial Notice of what is done at N/ Prius being entered on Fog 6. 10, 
Record. | 3 
Sect. 18. VIII. That the Statutes which authoriſe Juſtices of N/ ks TO” 
Prius to award a Tales de Circumſtantibus, extend * as well to all Capital 33% 089 
Cafes, whether of Treaſon or Felony,. as to others. But it ſeems, That 127 f 3 : 
ſuch a Tales cannot be prayed for the King upon an Indictment, or Crimi- pl. 4. : 
nal Information, without a Warrant from the Attorney General, or an 3 
expreſs w Aſſignment from the Court before which the Inqueſt is taken. Odo Tales, 1. 
But for the fuller Underſtanding of theſe Matters, not being ſo proper for H. 5. 11. 
this Treatiſe, I ſhall refer to the Statutes in the Margin, 2 1 
Seck. 19. IX. That it hath been * queſtioned whether any Tales be grant- * Cro.Ja. 677. 
able by Juſtices of Oyer and Terminer; and it hath been holden, That it ED = Os 
2 not grantable by Juſtices of Gaol- Delivery: [112] And therefore if a made = 
Trial before ſuch Juſtices be put off for Want of a ſufficient Number of wal byz & 3 
Jurors, it ſeems the uſual Practice for the Court not to order «Tales, but a 1 of Al 
? larger Panel, whereon the former Jurors ſhall be returned in the ſame Or- Ma. 7. 
der as before, and called to be ſworn as they ſtand, without any more Re- 14 Fl. 9. 


I 6 k R | a 
gard to thoſe who were ſworn before than to the others. Which is the n 507 


: : ; - 1 Lev. 223. 
Method likewiſe to be obſerved in the like Caſe, 1as to the Swearing of a! Keb. 490. 
Jury returned with a Tales. b . = 


| m Sec the Sta - 
tute of 14 El. 9. u State Trials, Vol. 4. f. 179 to 182. o State Trials, Vol. 4. f. 179 to 182. Yet there is an In- 


ſtance-in Keilw. 176. pl. 10. of the Tales awarded in an Appeal before ſuch Juſtices. And the like was done Plow, 
Com 100, upon an Indictment of Murder. * State Trials, Vol. 4. f. 179 to 182. 3 Yelv. 23. 


Vor. II, F M Lees. 20. 
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2 - Of Proceſs againſ} Ares. Book II. 


Seck. 20. As to the fixth Point, viz. Where it is neceflary to return 

a Panel into Court, before an Inqueſt can be taken upon it, and where the 

Priſoner may demand a Copy of it, It is recited by 42 Ed. 3. 11. Wat 

divers Miſchiefs had happened, becauſe that the Panels of Inqueſis which bad 
been taken before Fuſtices by Writ of Scire facias, and other Writs, had not 
been returned before the Seſſions of the Juſtices at the Nifi Prius, and other 
wiſe, fo that the Parties could nat have Knowledge of the Names of the Per 
| ſons which ſhould paſs in the Inqueſt, whereby divers of the People had been 
« Note, That diſherited and oppreſſed, and thereupon it is ordained that na Inqueſt a but 45 
6H 6. ch. 2. ſiſes and Deliverances of Gaols, be taken by Writ of Niſi Prius, nor in any 
pr gr wha other Manner, at the Suit of Great or Small, before the Names of all them 
3 Inſt. 175. 7har ſhall paſs in the Inqueſt be returned in the Court. — 
b S. P. C. 156. Seck. 21, It ſeems agreed, that this Statute extends as well to Writs 
Hp C. 278. Of N Prius in Criminal Caſes as in C'vil, and to Jurors returned upon a 
Quere, If the Tales as well as to thoſe returned upon a Principal Panel. 1 | 
Statute ex- Sec. 22, But it ſeems, © That in Trials before the Juſtices of Gaol- 
23 Delivery the Priſoner has no Right to a Copy of the Panel before the Time 
and Termi- of his Trial, except only in Caſes within the Purview of 7 & 8 NV. 3. 3. 
ner for it's which enacts, That every Perſon indicted and tried for High Treaſon, or 


— NA as Miſprifion thereof (except it be for counterfeiting the Coin, &c.) ſhall have 


Trials before a * of the Panel of the Jurors, who are to try bim, duly returned ” 


_ 2 to 7he Sberiſf, and delivered unto bim two Days at leafs before he ſhall be 


be on the Ve- Tried. | 8 | | . 
nire, uod bot Ses. 23. It hath been adjudged to be ſufficient within the Intent of 
Habeas Cor. this Act to deliver to a Priſoner a Copy of a Panel arrayed by the Sheriff 

ra. State before it is returned into Court, if the very ſame Panel be afterwards 


rials, Vol. 
bay 4 returned. 


< State Tri- | | | 88 
als, Vol. 2 f. 762 3. Vol. 3. f. 4. 866, 867, Vol 4. f. 6, State Trials, Vol. 4. f. 101 to 104. 


C HAP. 


Chap. 42. Before what Court the Fury is to be returned. 411 
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C HAP. XLII. 
Before what Court the Fury #s to be returned. 


Self. 1. AND now I am to conſider before what Court the Proceſs 

II againſt Jerors in Criminal Caſes is returnable : As to which 

there can be no Doubt but that by the Common Law it is returnable only = vide 4 Inſt. 

into the Court wherein the Proſecution was depending. 1 59. - 
Sect. 2. But the Statute of b Vm. 2. Ch. 30. having ordaihed that » 2 1g. 421, 

all Pleas in either Bench, which require = an eaſy Examination, . ſhall 423, 424. 


be determined in tlie Country before the Juſtices of Aſlife, 8 Virtue of *. C. 349. 


the writ preſcribed by that Statute, commonly called the Writ of N 

Prius It ſeems to have been univerſally agreed, e That an Iſſue joined in. , fat. 424. 
the King's Bench upon an © Indictment or Appeal, whether for Treaſon 4 laſt. 160. 
or. * Felony, or a Crime of an inferior * Nature, committed in a dif- Ses the Books! 


+ Ry Fes ited to th 
ferent. County from that wherein the Court ſits, may be tried in the pro- ne Ps 


per County by Writ of Ny Prius by Virtue of the ſaid Statute. of this Secti- 


Sect. 3. Vet inaſmuch as the King is not expreſly named in this Sta- 4 Bro. Coro. 
tute, and it is a general Rule, That he ſhall not be bound by a Statute 231. 
which doth not expreſly name him; it ſeems to have been generally holden, * no 
That where-ever the King is a Party it is irregular to grant a Trial by Nif E lad. PE 
Prius without his“ ſpecial Warrant, or the Aſſent of his Attorney, But Dy. 46. pl. 8. 
I do not find it denied, * but that regularly the Court may grant it in an a 4p : 
Appeal in the ſame Manner as in any other Action. pl; 3. 

Sect. 4. Having ſhewn already, Ch. 7. Sect. 17, 18. and Ch, 23. Seck. Raſt, Ent. 47. 
146. That Juſtices of Nif Prius have Power by 14 H. 6. 1. to give Judg- Vids gore 
ment in Felony and Treaſon, and how far they have Power to give Da- ch. 7. ſee. 
mages in an Appeal, and having alſo ſhewn Ch. 25 from Se, 7 to 14. 1 3 
in what Caſes they may arraign an Appellee at the Suit of the King, after gro. - 
a Nonfuit of the Party, I ſhall refer to what is there faid concerning theſe 231. 
Matters | 4 Inſt. 160. 
| , Raym. 367. 
| | | E Cro. Ca. 
348, 349. 6 Mod. 246, 247, Fitz. Niſi prius, 16. 2 Leon, 110. 2 Inſt. 424, F. N. B. 241. Lett. A. Bro. 

iſi prius, 16. 1 2 Iuſt. 424. F. N. B. 241. Lett. A, Crompt. Juriſdict. 211. b. 6. Mod. 246, 247. S. P. C. 
156. Lett. A. H. P. C. 258. In Cro Ca. 348, 349. In an Indictment of Barratry, which ſeemed to require 
great Examination, the Court refaſed to grant a Trial by Nifi prius at the Motion of the Attorney General, till the 


King by his Letters had ſignified his Pleaſure, that it ſhould be ſo tried, Vide 6 Mod 123. & But not Where the 
Jury is to be from two Counties, Dy. 46. pl. 6. i Se the Books cited to the precedent Section under Leiter e. 
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CHAP. XLIIL 


Of Challenges: 


ND now I am to ſhew in what Manner the Jurors returned for the 
Trial of a Criminal may be challenged ; which 1 ſhall . 
a So far as it relates to all Perſons i in general. | 
„With Regard to Aliens only, 


Seis. 1. As to the Learning of this Kind, ſo 85 as it relates to all Per- 
Hob. 235. ſons in general, having premiſed, [113] That no Challenge ® can be taken, 
d Yelv. 23. either to the Array or to the Polls, till a full Jury have appeared ; and that 
Mag oy 138. no Juror can be * challenged either by the King or Priſoner, without Con- 
ts fo: +5: - Jonk, after he hath .been Torn, whether on the ſame Day, or (according to 


22 Ed. 3.8. the greater Number of * Authorities,):on a former, ont he ſame Trial, un- 


E Roll. Abr. leſs it be for ſome Cauſe which Ln * he was ſworn; I ſhall en- 
658. pl. 3 5 deavour to ſhew, 


7. 8, 9. | | 
2 5 0 ö 1. How 4 855 may be 8 on _ Part *. the King. 
12H.4. 10.4, 2. How on the Part of the Priſoner. 
1 
14 H.7.6 Sec. 2. And firſt, As to th Challenges on the Part of the King: 
B., bel. It ſeems * agreed, That by the Common Law the King might challenge 
lege, 73. peremptorily as many as he thought fit, of any Jury returned to try any 


* 5. 7. pl. Cauſe in which he was a Party. But this is remedied by 33 Ed. 1. com- 
Abridged monly called an Ordinance for Inqueſts, which is enacted as followeth. Of 
Fitz Chal- Inqueſt to be taken before any of the Juſtices, and wherein our Lord the King, 
2 eq is Party, howſoever it be: It is agreed and ordained by the King and all his 

3 daun that From henceforth, notwith/tanding it be alledged by them that ſue 


lenge, 50, - 


14 H. 7. 19. for the King, that the Jurors of thoſe Inqueſts, or ſome of them, be not in- 
ST different for the King, yet ſuch Inqueſts ſhall not remain untaken for that 
Bro. . Cauſe; but if they that ſue for the King will challenge any ef thoſe Jurors, 
lenge, 75- they ſhall aſſign 7 their Challenge a Cauſe certain, and the Truth of the ſame 


—_ 3 85 Challenge ſhall be enquired of according to the Cuſtom of the Court. 
379. | 
Neither can a Challenge be taken to the Array after any of the Jurors are ſworn, Hob. 235. © Cro, Ca. 291. State 
Trials, Vol. 3. f. 379. 22 Ed. 3. 8. pl. 20. 2 Rol Abr. 658. pl. 5, 6, 7, 8. 659. pl. 4.5. 661. Lett. Q. 
12 Hl. 4. 10. a. 14 H. 7. 6. pl. 14. Bro Challenge, 50, 53, 130. Fitz. Challenge, 143. 28 Aſſ. pl. 44. 
Yelv. 23. Yet adjudged, That a Juror after he is ſu ann may be peremptorily challenged another Day, tho' not on 
the ſame wherein he is ſworn, 32 H. 6. 26, pl. 14. Abridged Bro. Challenge, 193. 14 H. 7. 19. pl. 8. Abr. 
Bro. Challenge, 75. 8. p. Ce. ics. 2 Rich, z. 19 Pl. 4 Abr. Bro. Challenge, 194. 22 Ed. 3. 8. pl. 20. 
Yeiv. 23. 2 Roll. Abr. 658. pl. 5, 6, 7, 8, 9 Bro. Ch lleuge, 130. 28 Aſſ. pl. 44. Co. Litt. 158. a. 14 H. 
7. pl 14. Bro. Challenge, 50, 73. 75. Fitz Challenge, 61,72, 143. 2 H. H. P. C. 270. f Co. Lit. 156. b. 
H. P. C. 259. S. P. C. 162. Leu. A. 1 Roll, Ab 648 X l. 2. 3. 


4 Ster. To 


Chap. 43. Of Challenges. 41 3 
Sect. 3. It ſeems to be clearly jet led at this Day, that this Statute Moor 595; 
being general, extends as well to all Criminal as Civil Caſes: However if BOWS ** 
the King challenge a. Juror before a Panel is peruſed, it is b agreed that he Leit A, = 
needs not ſhew any Cauſe of his Challenge till the whole Panel be gone H. P. C. 259. 
thro', and it appear that there will not be a full Jury without the Perſon 8 
ſo challenged. And if the Defendant, in order to oblige the King to ſhew Books cited 
Cauſe, preſently challenge 7ours paravaile e, yet it hath been adjudged that ar N * 
the Defendant ſhall be firſt put to ſhew all his Cauſes of Challenge, before on. Yet per. 
the King need to ſhew any. | | emptory Chal - 
Sef. 4. As to the ſecond Point, viz. How Jurors may be challenged reite 3 
on the Part of the Priſoner: Having premiſed that a * Peer can take no Queen in 
Challenge to any of his Peers; and that where ſeveral are tried on a joint Throckmor- 


. | | | ton's Trial. 
* Yenire, a Juror challenged and drawn as to one, cannot but be drawn as to 1 Mar. State 


all, I ſhall farther endeavour to ſhew, | Nur Vol. 1. 
| ; | I. 48, 
3 d 1 Ventr. 
1. How Jurors may be challenged peremptorily. 309, 3 10. 
2. How they may be challenged for Cauſe, 3 162. 
| . ett. A. 


| 1 a 3 State Trials, 
As to the firſt Particular, vig. How Jurors may be challenged peremp- Vol.» 255 
torily : Having premiſed that the Priſoner muſt take all ſuch Challenges 1 
himſelf, f even in ſuch Caſes wherein he may have Counſel, I ſhall en- $7, 82. 


deavour to ſhew, H. P. C. 259; 
= | | 2 H. H.P.C. 

| | 1 | TT Ay | 271. 
1. In what Caſes a peremptory Challenge is allowable. e State Trials, 


Vol. 3. fol. 5 2. 


Raym. 473, 
474. Skin. 8 2. 


Sect. 5. As to the firſt Particular, I take it to be agreed, that a peremp- See State Tri- 
tory Challenge was allowable by the Common Law, in all s capital Caſes rr oe whe 


both upon Indictments and“ Appeals, and alſo in i Miſprifion of High 7, 40%. 


; a | ö - Ruſhw. 
Treaſon ; but it was enacted by 33 H. 8. 23. Par. 3. That it ſhould not be — 


allowed in any Caſes of High Treaſon, nor Miſprifion of High Treaſon, Nor "OV 6 
do I know that any Statute hath revived it to the latter of theſe; for it Moor 621, 


is ſaid that the Statute of 1 Ph. & M. 10. which by reſtoring the old Courſe 622. ; 
Co. Lit. 15 6. b. 


of the Common Law as to Trials of Treaſon, has revived * ſuch Challenge State Trials, 
as to Treaſon, doth not extend to Miſpriſion of High Treaſon. Vol, 1. fol. 
Se. 6. It hath been anciently ® adjudged, and is holden both by 70265. 


n Staundforde and Coke, That a Man ſhall have the ſame peremptory ods 2 


Challenges on an Iſſue joined upon collateral Matter alledged in Avoidance 2 H. H. P. C. 
of an Outlawry for a capital Crime, as he may on the general Iſſue: But: 553 ch. 


the contrary is holden by ? Hale, and is ſaid to have been * adjudged in 41. ſed. g. 
the Caſe of Okey and Beri/lead. | 1 "= "os f 
Sec. 7. As to the ſecond Particular, vig. How many Jurors may be 1085 Vol 1. 


challenged peremptorily : It ſeems to have been the ſettled Rule of the fol. 601.V. 2. 


Common Law, where-ever ſuch Challenge was allowed, to ſuffer the AN 44+ 


| 7 3 5 | 156. b. 
Moor 12. pl. 46. 0 Moor 12. pl. 46. Bendl. 42. pl. 77. 9 H. 5, 7. pl. 21. Abridged Fitz. Challenge, 72. Bro. 
Challenge, 50. 14 H. 7. 7. pl. 16. Bro. Challenge, 74, 75, 211. 3 H. 7. 2. pl. 5. i 3 Inſt. 27. But in no other 
Caſe that is not Capital. State Trials, Vol 2. fol. 254. * 3 Inſt, 227. S. P. C. 157. Lett. B. 158. 1 And. 107. 108. 
Co. Litt. 156. b. State Trials, Vol. fol. 764, &c. But this is made a Quzre Savil 57. I Supra, ch, 25. ſect. 145. 
Yet 3 Inſt. 27. a. it is ſaid that for Miſpriſion of Treaſon one may peremptorily challenge 35. Fitz. Challenge. 
153, 165. 8. P. C. 163. Lett. A. Yet the ſame Point is made a Quære, S. P. C. 158, Co Litt. 157. b. P H. 
P. C. 259. 2 H. H. P. C. 267. 11 Lev. 61. But the other Books which report the ſame Caſe take no Notice of 
this Point. 1 Sid. 72. Kely 12. Co. Litt. 156. b. Crompt. Juſt. 114. pl. 4. 9 H. 5. 7. pl. 21. 14 H. 7. 
7. pl. 16. Bro. Challenge, 70, 74, 75, 217. 19 Ed. 4. 33. b. 3 H. 7. 2 pl. 5. Abridged Bro. Challenge, 211. 
17 Aſſ. pl. 6. 17 Ed. 3. 23. pl. 8. Abridged Bro. Challenge, 105. Trial per pais, ch. 9. S. P. C. 157. b. 158 
83 _ cited, ch. 30. ſect. 2. Lamb. B. 4. ch. 14, ſays that it was doubtful at Common Law how many might be 
challenged. 


Vor, II, 5 N Pri- 


2. How many Jurors may be ſo challenged. 


4 


- 
» 
" - 
I 1 X . ; .: INI * a * m_ 2 
* 7 — n — n E N = FE 7 35 aps N by g NE NC 
N 8 * 2 _ - A 8 — . 2 2 re * 2 * — — 2 2 n <4, og INIT N. Oe — 8 " ” * 1 
22 5 — — — woe oe — 5 "1 [4 a, — 2 . SS = wet Enna a > © 
Fats 25 — _—_— — Ws - _y * 2 SD — "ce > » 2 
2 o ” . 2 a — 4 < - TW * 8 2 FO bY 
— if - 4s — 2 S 8 a. — 2 8 6; 2 " A 
\ ARID 8 * _ 3% a PT . — 
— 3 2 x" 2 
bop bay 


N 
— 


IE 


„r 
— N 
ä — .." 
OY 
* * 2 4 
| — _ 2 


„ 1 

— Das 
no Ga 

— — 
4 mr 

4, 

* K * 
£ 


Dr ere ror 2; 
4 —— : 
n 


Of Challenges. Book II. 


414 
Priſoner to challenge as many as he thought fit under the Number of three 
full Juries, 2. e. not amounting to more than thirty-five. - But if a Crimi. 
« Supra ch. Dal challenge more than that Number, it ſeems the' more prevailing Opini- 


zo. ſet, 2. on that he is to be dealt with as one that ſtands Mute. 
Se. 8. It is enacted by 22 H. 8. 14. Par. 7. made perpetual by 32 
H. 8. 3. That no Perſon arraigned for any Pebit Treaſon, Murder or Felony, 
a be admitted to any peremptory Challenge above the Number of twenty. But it 
ſeems b agreed, That 1 & 2 Ph. & Ma, 10. which reſtores the Courſe of 


] 17. 
2H-P.C. 260, the Common Law as to Trials of Treaſon, has revived the old Challenge 


H. H. P. C. of 35 in Trials of Petit Treaſon. 
Seck. 9. It ſeems to have been holden by Sir © Edward Coke, that he 


My ern, who challenges more than twenty upon an Arraignment of Felony, ſince 
OI FIN ſea, the above-mentioned Statute of 22 H. 8. ſhall * neither forfeit his Goods, 


yy nor have Judgment of Death, nor of Pain forte & dure, but ſhall only be 
5 P. 45 9 over- ruled as to his Challenges ſo far as they exceed twenty, and put upon 
; 5 8 his Trial. But this ſeems to have been doubted by Sir Mathew Hale, [114], 

e 3 Inſt. 227, and the contrary is holden by * Crompton, and ſeems more agreeable to the 


228. moſt natural Conſtruction of 22 H. 8. which-ſeems to have intended no 


ide ch, 
F 2 * Alteration as to the Nature or Effect of peremptory Challenges, but only as 


Staund. Prer. to their Number. To which may be added, That nothing is more Com- 


. - c. mon than for 5 ſubſequent Statutes which take from Felons the Benefit of 
260. Clergy, * expreſly to exclude thoſe who challenge more than twenty which 


# Crompton's ould be needleſs if their Challenge were only to be over-ruled, and did 


4 194 not ſubje& them to Judgment of Death, &c. 
33. ſeft. 32, Seck. 10. As to the ſecond Particular, v, How Jurors may be chal- 
2 by 2 lenged for Cauſe: Having premiſed that it is a * general Rule, That where- 
&c. ever the King is a Party, as he is in every * Indictment, and in ſome 
> Vide _ Sort alſo in Appeals of Felony, he who takes a Challenge for Cauſe muſt 
25 * e. ſhew it preſently, and ſhall not have Time till the Panel is peruſed, as the 
11 Co. 31. a. King ſhall where he takes a Challenge; as hath been more fully ſhewn, 


32-4. 35- b. Sect. 3. and having alſo farther premiſed that after a Priſoner kth chal» 


N lenged a Juror for Cauſe, and his Cauſe hath been diſallowed, or found 
! Vide ch. 33. againſt him, he may challenge the ſame Juror peremptorily, before he is 


ſeft. 29. » ſworn, I ſhall endeavour to (hew, 


* Co. Litt. 

158. A. 1. 

Fitz, Chal. What ſhall be a good Challenge * a been, in . of his 
—_ 8 or Inſufficiency. | 


State Trials, 


Vol. 3. l. 3. 2. What in Reſpect of his Unindificrency.s ,. 
5.1. S 16 And firſt as to the Challenge of a Juror for his 1 or - Tnſuffici 


13 Abr. ency; having premiſed that it is agreed to be a good Challenge of this 


659. pl. 6,738. Kind that a Juror is an Alien, ; Miner, er r Villein, 1 Thall more fully 


38 Aſſ. pl. 2 
1 2 * *- endeavour to ſhew, 


Cont. 19 Afl. h 
pl. 6. Abridged Bro, Chal. 107. Ane in Toqueſs, F Fitz. Challenge 105, 107. 2 > Roll Abr. * pl. 9. 660. 


N. 2. u That Cauſe muſt be ſhewn preſently on Indictments. Co. Litt. 158. a. 1 Sid. 244. 1 H. 5. pl. 1. Abridged 
Fitz. Challenge, 70. Skin. 82. * That Cauſe muſt be ſhewn preſently in Appeals. Co. Lit. 158. a, This is left a Quæte 
S. P. C. 162, Lett. D. » Co. Lit. 158. a. 37 H. 6.8. pl. 17. Abridged, Fitz. Challenge, 48. Bro. Challenge, 86. 
Cont. 10 H. 4. 9. pl. 7. Abridged Fitz. Challenge, 180. ? Vide ſupra ſect. 1. 4 Co. Litt. 156. b. Theloal, B. 1. 
ch. 6. ſect. 14. 14 H. 4. 19. pl. 23. Bro. Challenge, 48. Fitz. Challenge, 91. 2 Roll. Abr. 656. pl. 2. Calvin's Caſe, 
18, b. 1 Co. Litt. 157. b. 172. b. Litt, ſect. 259. * 2 Roll, Abr. 657. pl. 1. Co. Litt. 156. b. 9 Ed. 4. 16, pl. 16. 
26 Aſſ. pl. 28. F. Challenge, 135. Bro. Challenge, 64, 118. But the contrary is holden in the Year- Brook of 10 H. 7. 


20, Abridged Bro. Challenge, 2 20. and a Quære by the Reporter and Brook, 


1. Whet 


4 


Chap. 43: Of Challenges; 


1. Where Peerage is a good Cauſe of Challenge; 

2. Where the Want of Freehold. 5 

3. Where Infamy. * "bs ot 

4. Whether old Age, Sickneſs, or Non-Reſidence in the County, be 
In any Caſe a good Cauſe of Challenge, | 


Se. 11. As to the firſt Particular, vis. Where Peerage is a good Cauſe 
of Challenge; it is ® agreed, That if a Peer be returned on a Jury and briog + 48 Aff. pl. 6; 


a Writ of Privilege, he ſhall be diſcharged. Alſo it ſeems to have been b 48 Ed. z. 30; 


holden, that even without ſuch a Writ he may either challenge himſelf, or A 


be challenged by the Party. Quære. 3 3 e iBeey 
Sed. 12. As to the ſecond Particular, viz, Where the Want of Free- 209. f 
hold is a good Cauſe of Challenge: It ſeems to be admitted by the Statute 1 een, 
of 21 E. 1. de his qui ponendi ſunt in Aſiſis, and alſo. by the Regiſter, 35 H. 6. 46. 
That at the Common Law there was no e Neceſſity that jurors ſhould + f. 
have any Freehold as to inqueſts before Juſtices in Eyre, or in Cities or 8 
Burghs, as hath been more fully ſhewn, Chap. 2 5. Sect. 2 1. Alſo it ſeems F. N. B. 165; 
agreed, That the Common Law doth not require that a, Juror ſhould in 3 
any Caſe have a Freehold of any certain Value; and upon this Ground it p1 75. 
hath been adjudged, That a Freehold worth but © 20s. or 55. or even a Fitz. Chal- 
8 Penny, 1s ſtil] a ſufficient Qualification for gh in ſuch Caſes as are not f 1 "In | 
within the Statutes which require a Freehold o a greater Value, Alſo it hath 646. Yours; 
been b adjudged, that the Common Law did not require that a Juror ſhould but his Notes 
in any Caſe have any Freehold. But this is not only contrary to what ſeems e Ferre 
implied by all the Authorities above- cited, which in ſaying that the Com- Books at 
mon Law did not require a Freehold of any certain Value, plainly ſeem to oy. 
ſuppoſe that it required ſome Freehold, but it hath been alſo contradicted by b. 
many expreſs * Authorities; agreeably to which it ſeems to be * ſettled at 9 Co. 49. 
this Day, that the Want of Freehold is a good Challenge of a Juror ih all 1 rg Fg 
Caſes not otherwiſe provided for by ' Statute, and conſequently in a cont. 35. H. 
Trial for High Treaſon in London as well as in any other County, 3 8. 
Sect. 13. But it ſeems agreed, that where ever the Letter of the Com- jenge, 8. 
mon or Statute Law require that a Juror ſhould have a Freehold, the Finch of Law 
Meaning is fully ſatisfied, by his having the * Uſe of a Freehold ; and that =_ 1 
it is not material whether he hath it in his own or his“ Wife's Right, Fitz. Chal- 
or whether it be Abſolute or upon Condition, or an Eſtate of Inheritance, lenge, 44. 
or only ? for Term of one's own or, another's Life, ſo that it be in the ſame 7 p25. 
County, wherein the Suit is brought, and actually continue in the Juror Vide Raym. 


r fi i | | 485, 486, 
till the Time when he is ſworn. f $6 6 
| . Infra ſect. 21. 
4 Keilw, 46. pl. 2. 54. pl. 19. 92. pl. 5. Cro. El. 413. See the Citations to the next three Letters, and Lite, ſect. 464. 
and 2 Rol. Abr. 647, 648. 10 Hl. 6. 7. pl. 24. Abridged Fitz Challange, 29. Bro. Challenge, 189. 19 H. 6. 9. 
pl. 21. Abridged Fitz. Challenge, 32. Bro. Challenge, 60. 2 H. 7. 13, pl. 17. Bro. Challenge, 152. 10 H. 6. 18. 
pl. 59. Bro. Challenge, 192. 3 H. 4. 4. pl. 14. Abridged, Fitz. Challenge, 78. Bro. Challenge, 32. s Keilw. 
46, pl. 2. h 28 Aſſ. pl. 15. Abridged Bro. Challenge, 106. 10 H. 7, 13. pl. 7. State Trials, Vol. 3. f. 135 to 140. 
Vide 16. H. 7. 14. pl. 10. 7 H. 6. 44. pl. 23. Abridged Fitz. Challenge, 24. Bro. Challenge, 57, It ſeems to be holden 
that by the Common Law it is a Challenge only to the Favour, © Cro. Eliz. 413. pl. 4. Trial per pais, ch. 9. 3 H. 4. 


4. pl. 14. Abridged Fitz, Challenge, 78, Bro. Challenge, 32. 4 H. 4. 1. pl. 2. Vide Keilw. 54. pl 14. Co. Litt. 


156. b. 157. a, 2 Rol. Abr. 647. pl 9, 10. 7 H. 4. 1. pl 4. Abridged Bro. Challenge, 34. Fitz. Challenge, 58. 
21 H. 7. 29. pl. 10. Abridged Bro, Challenge, go, 10 H. 7, 11. pl. 30. It ſeems taken for granted that Iffues in 
all Caſe are to be returned upon Jurors, by which it ſeems to be implied that they ought to have Land, &c. * State 
Trials, Vol. 3. 869. Vol. 4. fol. 874. 1 Vide infra ſect. 19, &. ® Keilw. 46. pl. 2, 92. pl. 5. Dyerg. pl 26. 
Fitz. Challenge, 27. 13H.7.7.b. 5 Ed. 4. 7. pl. 15. Bro. Challenge, 165. Co. Litt. 272, Plow, Com. 58. a. 
15 H. 7. 13. b. S. P. C. 160. Lett. b. Bro. Jurors, 14. n Fitz. Challenge, 27. 9 H. 7. 1. pl. 2. Bro. Challenge, 157. 
12 Hf. 7. 4 pl 2. Bro. Challenge, 160. Co. Litt. 156. b. o Co Litt. 156. b. Keilw, 167, 168, 2 Rol. Abr. 648. 
pl. 20. cont. 7 H. 4. 1. pl. 4. Fitz. Challenge, 158. But Bro. in abridging this Caſe in Title Challenge, 5 3. ſays 
quod mirum, Pg H. 7. 1. pl. 2. 12 H. 7. 4. pl. 2. Bro. Challenge, 160. Co. Litt. 155, b. Bro. Challenge, 157. 
See F. N. B. 14. Lett. e. 16. Lett. f. 49 H. 7. 1. pl. 2. Bro Challenges, 157, Co. Lit. 157. a. Raſt, Ent. 118. b. 
19 H. 6. 9. pl. 21, 12 H. 7. 4. pl. 2. Bro. Challenge, 160, Co. Litt, 157. a. 7 H. 4. 1. pl. 4. Abridged Fitz 


Challenge, 158. 
: | ved, J 4» 


2 B. 3. 18. 


2 Litt. 1572 


re 
a 
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= Vide ups Seck. 14. It is enacted by the * Statutes of Weſtminſter 2. 38. and 21 
ch. 25. ſet. 537. 1. de bis qui ponendi ſunt in Aﬀfiſis, that none ſhall be put in Aſſiſes 
I Juries, except in Cities, Burghs or trading Towns, who have not Te- 
» 2 Inft. 448. nements to the yearly Value of 40 5, Se. But it ſeems to have been b ge- 
28 Af. pl. 15. nerally agreed that a Juror can neither be challenged by the Parties for 
r being returned contrary to theſe Acts, nor alledge ſuch Matter himſelf ſor 
3 his diſcharge, but muſt wks IT? by Action againſt the dheriff, or 
3 H. 4. 4. by Writ of Privilege for his Diſcharge. | 
Aide 80 1. It > Farther enacted by 2 H. 5. 3. That no Perſon ſhall be ad- 
Bro. Chal- mitted to paſs in any Inqueſt upon Trial of the Death of a Man, nor in any 
lenge, 3* Inqueſt betwixt Party or rey in Plea Real, nor in Plea Perſonal, whereof 
2 53. he Debt or the Damage declared amount 10 farty Marks, if the fame Perſon 
F. N. B. 166. ge not Lands or Tenements of the yearly Value of forty Shillings, above all 


Fel 2 . Charges of the fame ; ſo that it O thallenged by the Party, that any ſuch Per- 


„ „% n ſo impanelled in the ſame Caſes, bath not Lands or Tenements of the 
For 38 All. — V, * of forty Shillings above the Charges as afore is ſaid. 
dc. ch Sed. 16. It hath been c adjudged, that this Statute extends as well to 


« Keilw. 92. a Collateral Iſſue, as to the General one, but not to an Indictment or in- 
Pr 5j „. formation for a Crime not d Capital, for the Words are, Upon Trial of the 
- - * Death of N nor in any Inqueſt between Party and Party in Plea Reai 
2 Roll. Abr. gr Perſonal, &c. „ 5 
B+ 805. 17. It ſeems agreed, That a Ceſtuy que uſe of any Freehold in 
413. pl. 4. the ſame County, of the yearly Value of 405. 18 4 good Juror within 
= 485, this Statute. -_ _ _ : 3 [inn the 2 Lag 5 1 
Wie Gora Feoffee of ſuch Lan in Truſt for another, or a | 
Fung . a State of Freehold expectant on a Leaſe for Years, But this ſeems nw | 
— to be maintainable, becauſe the Statute in requiring that a Juror ſhal 
Challenge, have Lands of the yearly Value of 40 5. above all Charges, plainly = 
202. to intend that he ought to have Lands of the clear“ Income whereo 
Jurors, 14- in at the Time he can expend ſo much. But a Man cannot expend any 
an Abridg- : h 8 
ment of the Thing out of Lands whereof he is enfeoffed to the Uſe of another, or wnere- 
Vier. Bock of jn he has only a dry Remainder. ; fl FEY 
pl en Tio Seer. 18. It hath been adjudged, that this Statute is repealed as to 
bot find this Treaſons by 1 * & 2 Pb. & me 10. 2 enacts that all Trials for Trea- 
ſon ſhall be according to the Common Law. 3 
iy ont Se#. 19. It is e by 23 H. 8. 13. That Trials in Murders and Fe- 
pl. 2. Homies in Cities, Buroughs, and Towns corporate within this Realm baving Au- 
: Ry 0 e Keil. rity to proceed in the Deliverance of ſuch Offenders, had been oftentimes 
23 Ed. 4. 13. deferred and delayad, by Reaſon of Challenge of ſuch Offenders, for lack of 
pl. 1 Sufficiency of Freehold, to the great —_— of _ And wang r f 
19H. 6. 9. - enacted, That every Perſon and Perſons ing the King's natural vueje 
Pz. Chal- born, which either by the Name of a Citizen, or of @ Freeman, or any other 
levge, 3% , Name, doth enjoy and uſe the Liberties and Privileges of any City, Borough 
I 16. *3* or Town corporate vbere be Hwelleth or maketh his Abode, being worth in 
F Roll. Abr. moveable Goods and Subſtance to the clear Value of forty Pounds, be admit- 
ns P 18. ted in Trial of Murders and Felonies in every Seſſions and Gaol-Delivery, 79 
649. pl 29. be kept and holden in and for the Liberty of ſuch Cities, Boroughs and Towns 
. f Corporate, * they rea 0 ane = Aci, Statute, Uſe, Cuſtom cr 
| 135to 140, Ordinance to the contrary eregf not ui Handing. 6 5 
« Videch. 23. Sec. 20. Provided that this Act no way extend to any Knight or Eſquire, 


dwelling, abiding, or reſorting in or to any fuch City, &c. 


143. 144 


Secs. 21. 


Se; 21. Alſo ſpecial Proviſion. is made by 11 H. 7. 21. and 4 H. 8, 
3. for Jurors. in London in real and Perſonal Actions above the Value of 
forty Marks, for which I ſhall refer to the Statutes at large. 

Sect. 22. It is enacted by 4 & 5 W. & M. 24. That all Jurors (other 
than Strangers upon Trials per medietatem linguæ) who are to be returned for 
Trials of ſues joined, in any of the Courts of King's Bench, Common Pleas 
or Exchequer, or before Juſtices. of Aſfiſe or Niſi Prius, Oyer and Terminer, 
Gaol-Delivery, or General Quarter-Seſfions of the Peace in any County of this 
Realm of England, ſhall every of them have in their own Name, or in Truſt 
for them within the ſame County, ten Pounds by the Year at leaſt above Re- 
priſes, of Freehold or Copybold Lands or Tenements, or of Lands or Tene- 
ments of Ancient Demeſne, or in Rents. or in all or any of the ſaid, Lands, gut by the 
Tenements or Rents, in Fee-ſimple, Fee-tail, or for the Life of themſelves or Common 
ſome other Perſon. ; and that in every County in Wales every ſuch Juror ſhall tau u Free- 


have in the ſame County fix Pounds by the Year at leaſt, in Manner aforeſaid rh 
above Repriſes. meſne was 
Sect. 23. But it is provided, That it ſhall be lawful to return any Per- I 
ſon on a Tales in England, who ſhall have five Pounds by the Year, or in Bro. Chal- 
Wales, who ſhall have three Pounds by the Year in Manner aforeſaid. cost, % 5 j 


Sect. 24. Alſo there is a Saving to all * Cities, Boroughs and Towns b. 
Corporate, of their ancient Uſage of returning Jurors of ſuch Eſtate, “ Vide ſupra 


and in ſuch Manner as before had been uſed and accuſtomed. But there rn ag 


is no expreſs Saving of any Trial contrary to the Purview of this Sta- like Excepti- 


tute and made good by ſome other; and therefore it may be argued on in 27 Els. 
Par. 7. and in 


that the Trial of Felonies in Towns by Jurors worth 40 J. in Goods by 16 K 17 ca, 
Virtue of the above-cited Statute of 23 H. 8. is no longer lawful, it not 2. 3. Par. 4. 
being a Trial by Uſage, but by Statute, Yet ſeeing 4 & 5 Gul. & Mar, 
feems plainly to have a View to Trials in Counties only, and the Sta- 
tute of 16 & 17 Ca. 2. 3. which is penned almoſt in the very ſame Words, 
was taken © no Way to alter the former Method of Trials in Towns, « , vent. 366. 
leſt it ſhould cauſe a Failure of Juſtice; and it being generally impraQti- 
cable to get a ſufficient Number of ſuch Freeholders as the Statute re- 
quires in Towns, it ſeems a reaſonable Conſtruction of 4 & 5 V. & M. 
That the Trial by 23 H. 8. ſtill continues lawful as before. But it hath been 
agreed, That for Trials in London for High Treaſon, every Juror ought to, RY 
have ſuch Freehold or Copyhold as is required by 4 & 5 W. & M. [115] N ak 
Sect. 25, As to the third Particular, viz, Where Infamy is a good 186. and in 


Cauſe of Challenge, it ſeems that it is a good Challenge of a Juror that 8 


he is e outlawed, or that he hath been * adjudged to any Corporal Pu- « Co. Lit. 
niſhment whereby he becomes infamous, or that he hath been convicted 1 of 
of Treaſon, or 5 Felony, or“ Perjary, or Conſpiracy or of * Forgery on ol. 5 
5 Eli. 14. or attainted in an ! Attaint for giving a falſe Verdict. And 11 H. 4. 41. 
it hath been ® holden, That ſuch Exceptions are not ſalved by a Par- 3 a 
| | 2 Roll. Abr. 
657. pl. 3. Bro. Challenge, 64. Fitz. Proceſs, 208. Cro Ca. 134. Trials per pais, ch 9 f Co. Litt. 6. b 156. a. 
Trials per pais, ch. 9. © Co. Litt. 6. b. 158. a. 2 Bulſt 154 State Trials, Vol. 2. f. 521 to 524. Trials per puis 
ch. 9. Cont. 1 Lev. 263. h Bract. Lib. 4 c. 19. ſect. 2. Fleta, Lib. 4. c. 8. ſect. 2. Trials per pais, ch. 9. i See 
B. 1. ch 72. ſet. 9. Co. Litt. 6. b. 158. a, It ſeems to be holden, That the Conviction for Conſpiracy ought to be 
at the King's Suit. But 33 H. 6. 5 5. pl. 45. Bro. Challenge, 15. Fitz, Challange, 41. make no ſuch Diſtinction. 
* (o Litt. 6. b. and the Reaſon ſeems to be becauſe the Statute is expreſs, that the Offender ſhall be ſer on the Pil- 
lory, &c. but it was adjudged, 33 H. 6. 55. pl. 45- Abridged Fitz. Challenge, 41. Bro. Challenge, 15. 2 Roll. 
Abr. 649. pl. 5. That a Conviction on 1 H. 5. 5. was not a good Challenge to a Juror, becauſe it was not a Con- 
viction on an Action at the Common Law. Vide 44 Ed 3. 39. pl. 39. Fitz Decies tantum, 11, 12. 1 Seethe Au- 
thorities under the precedent Letter, u State Trials, Vol, 2. f. 521 to 524. 2 Balſt. 154, 2H, II. P. C. 278. Vide 
ſupra ch. 37. ſect. 48 to 53. 
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don. And it was anciently * holden that Excommunication was alſo a 
= _ good Challenge. Yet it * ſeems that none of the above-cited Challenges 
are principal ones, but only to the Favour, unleſs the Record of the 


b Co. Litt. 
157. b. Outlawry, Judgment or Conviction be produced, if it be a Record of an- 


o =” ”5* other Court, or the Term, &c. be ſhewn, if it be a Record of the ſame 
43 All. pl. 46. Court, 

iy | ke Sec. 26. As to the fourth Particular, viz. Whether old Age, or Sick- 
b. pl. * 80 neſs, or Non- reſidence in the County be in any Caſe a good Cauſe of 
2 Rol. Abr. Challenge of a Juror : I take it to be agreed, That notwithſtanding the 


649. pl. 13. , Statute of Weſim. 2. 38. be expreſs that neither old Men above the 


650. pl. 11. 
658. Lett K. Age of Seventy Years, nor Perſons perpetually ſick, nor thoſe who are 


331.6-1-PL1. jofirm at the Time of their Summons, nor thoſe who do not reſide in the 
© ie, County ſhall be put in Juries, or in the leſſer Aſſiſes; and therefore ſuch 


lenge, 15, 5 
Pj 5 Perſons may ſue out a Writ of © Privilege for their Diſcharge, grounded on 


7, 
49 this Statute; yet if they be © actually returned and. appear, they can neither 
dF. be challenged by the Party, nor excuſe themſelves from not ſerving if there 


418 


F. N. S. 
1 not enow without them. 
186. Sef. 27, As to the ſecond Point, viz. What ſhall be a good Challenge 


e State Tri- of a Juror in Reſpe& of his Indifterency : It is expreſly enacted by 2 5 Ed. 
as, Vol. 8. f. 3. ch, z. which ſeems to have been made in f Afirmance of the Common 


2 fol 448. Law, That no Indictor ſhall be put in Inqueſis upon Deliverance of the In- 


"12 Afl-pl 36. Jiclees of Felonies or * Treſpaſs, if be be challenged for that ſame Cauſe 


Boo. CIAL D by him which is ſo indicted. And this Exception againſt a Juror that 
lenge, 101, he hath found an Inditment againſt the Party for the ſame Cauſe, 


S b 80 hath been adjudged good, not only upon the Trial of * ſuch Indict- 
+ ment, but alſo upon the Trial of another Indictment or Action * where 


Lett. B. 
et in; in the ſame Matter is either in Queſtion, or happens to be material, tho 


Ed. 4. 4. pl. 1. not directly in Iſſue. 


Abri 
A. vr Sef. 28. It hath been allowed a good Cauſe of Challenge on the 


_— Part of the Priſoner, That the Juror * hath a Claim to the Forfeiture, 
nee, dg. Which ſhall be cauſed by the Party's Attainder or Conviction ; or that 


loves. ©, 1 
is holden to he hath declared his! Opinion before-hand that the Party is guilty, or 


be no princi- ill be hanged, or the like. Yet it hath been * adjudged, That if it 


reins ſhall appear that the Juror made ſuch Declaration from his Knowledge of 


in Treſpaſs. 
State Tri- the Cauſe, and not out of any IIl-will to the Party, it is no Cauſe of 


als, Vol. 2 f. M7 
379. Vol. 4. Challenge, 
. 186. Se. 29. But it hath been adjudged to be no good Cauſe of Chal- 


Inthe Year- 1.nge, that the Juror hath found others guilty on the ſame Indictment ; for 


Fry the Indictment is in Judgment of Law ſeveral againſt each Defendant, for 
Atridged, every one muſt be convicted by particular Evidence againſt himſelf, | 


3 Sect. 30. It hath been » ruled to be a good Challenge of a Juror, on 


Au Leader the Part of the King, that he hath given his Dogs the Names of the King's 


being return - 3 
R Witneſſes. 


tit Jury and ; | 
* Verdict, was fined becauſe he did not challenge himſelf. Vet 27 Aſſ. pl. 13. Abridged Bro. Challenge, 
120. and Fitz, Challenge, 137. tis not allowed to be a principal Challenge, even upon the Trial of the ſame _ 

1 Sid. 


dictment. 18 H 4. 2. pl. 4. Abridged Bro, Challenge, 42. Fitz. Challenge, 79. Co, Litt. 157. b. 

244. 2 Rol. Abr. 649. pl. . * State Trials, Vol. 1. f 502. ! 21 H. 7. 29. pl. 10. Bro. Challenge 90. State 
Trials, Vol. 4. f. 184, 185. and ruled, That the Priſoner ſhall not examine a Juror concerning ſuch Matter on a 
Voia dire, becauſe it ſounds in Reproach. Vide 49 Ed. 3. 1. pl. 2. Abridged Bro. Challenge, 25. Fitz. Challenge, 
100. * 7 H.7. 25. pl. 8. Abridged Bro, Challenge, 55. Fitz. Challenge, 22, 20 H,6. 40. 2 Rol. Abr. 657. 
Lett I. Vide 49 Ed. 3. 1. pl. 2 Abridged Bro. Challenge, 25. Fiz, Challenge, 100. Tely 9. State Trials, 


Vol. 4. f. 141, 175, oState Trials, Vol. 2, f. 738. 
| Set, 31. 


Chap. 43. Of Challenges, 419 
Sect. 31. It ſeems to be * ſettled, That where the King is , Party he * Co. Lite, 


may take either a principal Challenge, or to the Favour. 1 
Sect. 32. It is b ſaid, That the Subject cannot take a Challenge for the Fits. Chal- 


Fayour againſt the King, becauſe every one is bound by his Allegiance lenge, 63- 
to favour the King. But if © no more be meant by theſe Books, than T ” 3. 38, 


that ſuch a Challenge is not good without ſhewing ſome actual Partiality Bro. Chat- 


in ſuch Sheriff or Juror, or ſome particular Cauſe in Reſpe& whereof the age, = 


King may influence them, it ſeems not clearly ſettled how the King in this 645. pl. 5. 
Reſpect bath a greater d Privilege than the Subject, which yet it ſeems agreed? Fitz Chal- 


: lenge, 63, 65. 
that he hath, Co. Litt. 156, 


Sect. 33. It hath been * ſaid to be no principal Challenge where the a. 


King is a Party, that a Juror is of the King's Livery, or his immediate Rol Abr. 
Tenant ; but it is ſaid, That a Challenge for ſuch Cauſe ought to conclude 41.7 5 . : 
to the 5 Favour, But theſe Matters ſeeming to be unſettled, I ſhall leave Trials per 
them to be farther conſidered by others, 8 


Vol. 3. f. 235 


For other Matters relating to Challenges, being not ſo proper for this 236. 
Treatiſe, I ſhall refer to the“ Books which more particularly treat of dw N 


them. Cro. Eliz. 
663. pl. 12. 
Sec. And f 3 4 Pl: de | . e\Vide 2 Rol. 
ect. 34. And now I am in the ſecond Place to conſider the Learning avr.646.p1.8. 


of Challenges, ſo far as it particularly relates to Aliens; as to whom it is en- 640 pl. 6. 
acted by 28 Ed. 3. 13. Par. 2. That in all Manner of Inqueſts and Proofs, * bay 2 
which be to be taken or made amongſt Aliens and Deni ens, be they Mer- Vear. Bock of 
chants or * other, as well before the Mayor of the Staple as before any other 79H. 6.40.4. 
Fuſtices or Miniſters, altho' the King be Party, the one Half of the Inqueſt or Rol. . 

Proof ſhall be Denizens, and the other Half of Aliens, if ſo many Aliens 641. pl. 5, 6. 
and Foreigners be in the Town or Place where ſuch Inqueſt or Proof is to be - 28 


taken, that be not Parties, nor with the Parties in Contracts, Pleas or other of the Sub- 
2varrels, whereof ſuch Inqueſts or Proofs, ought to be taken : And if there be _ » be no 


auſe of 


not ſo many Aliens, then ſhall be put in ſuch Inqueſts or Proofs, as many A. Challenge, 
liens as ſhall be found in the ſame Towns or Places which be not thereto Par- that the She- 


ties, nor with the Parties, as aforeſaid, and the Remnant of Denizens, tit bath la- 


1 * * „ 7 Ji 0 ſt 
which be good Men, and not ſuſpicious to the one Party nor to the other, xy A 
See. 35. It is declared by g H. 6. 29. that the above recited Statute of without 

ewing 


2 H. 5. which requires that the Jurors in certain Cafes ſhall have Tene- game e 


ments to the yearly Value of 40 s. Hall be no wiſe prejudicial to this Sta- lar Inſtance 
of Partiality. 


tute of 28 Ed. 3. nor extend it ſelf but only to the Inqueſls to be taken be- 

s R . 5 e See the 
tween Denizen and Denizen, Allo it ſeems agreed, * That the ſubſequent Books cited 
Statutes which require that Jurors ſhall have Tenements to a greater Value to the other 
no way repeal the ſaid Statute of 28 E. 3. Yet it ſeems, | That the Eng- e. ere 
liſh Half of the Jury ought to have Tenements to the ſame Value as in o- Settion. 


ther Caſes, And it hath been * adjudged, That the Words quorum quilibet 6 


labeat quatuor libratas terre, &c, ſhall be applied to the Engliſh only. 8. . 165, 
Sect. 36. It ſeems * agieed, that there is no Need that any of thoſc Lett. C. 

who find an Indictment againſt an Alien ſhould be Aliens. ey arr 

| | It is ſaid ge- 
nerally in ſome Books, that it is a good Challenge of a Juror that he is the King's menial Servant, or a Valet of the 
Crown. Co. Litt. 156. a. Fitz. Cor. 63. Trials per pais, ch. 9. 2 Rol. Abr. 646 pl. 11. But State Trials, Vol. 
3. f. 235, 236. Vol. 4. f. 70. And in other Books the contrary i: ruled. Bro Challenge, 154. 4 H. 7.3. pl. 5. 
Cro Eliz. 663. pl. 12. s Vide ſupra ſect 33. ® Co Litt. 157, 158. Trials per pais, ch. 9. 2 Rel Abr 635 to 
666. i Fitz Inqueſt, 22. 3 Ed. 4. 11. pl. 3. k Cro. El. 272. Vide H. P. C. 260, 261. 10ro. El. 272. 


Cto. El. 272, 841. pl. 18. — . IH GR £7 


4 
| Sea, 37. 
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a Palif 22. Sect. 37. Allo it hath been adjudged, * That the ſaid Statute of 28 
DJ. 1445145; E. z. is repealed as to Trials for Treaſon, by * 1 & 2 Ph. & Ma. 10. which 
* 27. enacts that all Trials for Treaſon ſhall be according to the Courſe of the 
H. p. C. 260. Common Law. Yet it ſeems that the © King may, if he thinks fit, make 
3 = a ſpecial Grant to an Alien to be tried for Treaſon by a Jury whereof th 
23. ſet. | N 
132,142,144. One Half ſhall be Aliens. 
7 8 58. Sec. 38, Alſo it hath been adjudged that the ſaid Statute of 28 Ed. 4. 
775 wah doth not extend to an Appeal, or other Action by an Alien againſt an 
22 Ed. 3. 14. Alien, for the Words are all Inqueſts, &c. between Aliens and Deni gens. 


1 © Sect. 39. It is © holden, That by Denizens in this Statute are meant not 
pl. 10. only thoſe who are born within the King's Ligeance, but alſo thoſe who are 


Fitz, Trial, made Denizens by the King's Letters Patents, 
Bro. Trial, Se. 40. It ſeems to be f ſettled, That no Alien whether he be Plain- 
42 tiff or Defendant, can take any Advantage of the Statute, unleſs he 5 pray 


S.P. C. 260. it in Time; and that if he have neglected to pray it before the Return of 


Lett. C. | : . a 
H. P. C. 261. a Common Venire, he can neither except to ſuch Venire, nor pray a Tales 


But by 27 or other Proceſs de medietate lingue. | 


1 Sect. 41, It was holden, even before the Union of the two King- 
in Pleas be. doms under King James the firſt, That no Scot was an Alien within the 


tween Aliens Meaning of this Statute, not only becauſe the Scotch Language is the ſame 
doe Ses with the Engliſh, but alſo becauſe the Scots were never reckoned Aliens, 


the Staple | 
there ſhall be but rather Subjccts. | 


a Jury of Sect. 42. Note, That * ſome of the Precedents for the Award of a Ve- 


les nie of a Jury of half Denizens, and half Aliens, in Parſuance of 28 E. z. 
S. P.C. 159. mention, that the Aliens ſhall be of the ſame Country whereof the Party 


—_— - alledges himſelf; and others direct! generally that one Half of the Jury 


f Dy. 28. pl. ſhall be Aliens, without ſpecifying any Country in particular. And this 
"ou oy: Form ſeems moft agreeable to the Statute which ſpeaks of Aliens in ge- 
& $0 get. neral, and ſeems to be confirmed both by late * Practice, and the greater 
pl 45. Number of Authorities. | 
8 411 Sef. 43. If on a Venire of half Denizens and half Aliens, the Sheriff 
22 Ed. z. 14. return 12 as Aliens, and among them ſome who in Truth are not ſuch, 
pl. 38. 1 it ſeems e that the Party ſhall not be concluded by ſuch Return, but may 
6 3. P. "oi notwithſtanding challenge the Array for Want of a ſufficient Number of 
Fitz, Inq, 22, Aliens, | | | | . 
Trial, 71. Sef. 44. It ſeems ? agreed, That the Return of a Venire of half De- 


1.0 Pac 3. NIZens, and half Aliens, ought to ſpecify which of the Jurors are De- 


Cont. 21 H. 7. nizens and which Aliens, and that a full Number of each muſt appear to 


32. pl. 23. 
Bro. Deniz. 4. be ſworn. 


8. P. C. 259, Sef. 45. If one or more be wanting to make up the full Number of fix 
29 _ Denizens or Aliens, the Juſtices of Ni frius, by a reaſonable 4 Con- 
869. pl. z. ſtruction of the Statutes which give a Tales de Circumfantibus may award 
by two Judg- ſuch a Tales for ſo many Denizens or Aliens as ſhall be wanting, 
es againſt co. 46. It is expreſly enacted by 2 & 3 P. & M. and 4 & 5 El. 20. 


one, that tho' 


the Defen- ſet forth more at large B. 1. Ch, 54. that thoſe adjudged Felons, as Egyyßtians, 
* by Virtue of thoſe Statutes, ſhall be tried by the Inhabitants of the 
ket 94 County or Place where they ſhall be taken, and not per medietatem lingua. 


Alien, yet the 
Common Venire is well awarded, unleſs a Venire de medietate be prayed. 5 For the Form of ſuth a Prayer, Raſt. 


Ent, 7. a. pl. 2. 158. b. 159 a. 264. pl. 1, 2. 265. a, Dy. 144 pl. 60. S. P. C. 259. Pl. Com. 2. b. b Dy. 
304. pl. 5. H. P. C. 261. i But Quzre of his Reaſon, for it ſeems contrary to what is admitted in the whole 
Argument of Calvin's Caſe, 7 Co. See State Trials, Vol. 1.f, 572, 573. Vol. 4. f. 652, &, k Dy, 144. pl. 60. 
Ralt. Ent. 7. b. pl. 2. 159. a. 264. b. pl. 1,2. * Raſt. Ent 265. a. 10 Co. 104. a. State Trials, Vol. 3. f. 3. 
H P. C. 261. S. P. C. 158. Lett. C. Bro. Denizen, 4. Bro. Panel, 3. Cont. Fitz. Trial 30. By five Judges 
againſt one. 2 Rol. Abr. 643. pl. 2. Vide S. P. C. 158. Lett. C. P Cro El. 818. pl 10. 84. 1. pl. 18. But this 
being ooly a Miſſreturn is helped by Verdict in Caſes within the Statute of Jeofa ils. 4 10 Co. 104, a, Cro. Eliz 305. 


pl. 3. 818. pl. 10. 841. pl. 18. 
| SHARE. 
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CHAP. XLIV. 
Of a Trial by Peers, 


S to a Trial by Peers, having ſhewn already, Ch. 39. Se#. 1. That 

a Peer has no more Privilege than a Commoner as to having the Be- 
nefit of Counſel. And Ch. 43. Sect. 4. That a Peer cannot challenge any 
of his Peers; I ſhall now endeavour to ſhew, 


I. Eons Form and Solemnity to be obſerved in ſuch a 
al. * 

2, Who are to be Triets. 
3. Who are to be ſo tried. 
4. As to what Crimes. | 
5. Upon what Suits and Pleas. E 
6. Whether a Peer tan waive a Trial by his Peers. 5 
7. In what Manner the Peers may require the Opinion of the Lord 

Steward or of the judges. . 1 
8. Whether the Court may be adjonrned. 


And firſt of the particular Form and Solemnity to be obſerved in ſuch 
a Trial. 


Sect. 1. When an Indictment is found againſt a Peer for a Crime for * Supra ch. 2. 
which he ought to be tried by his Peers, the King by his Commiſſion un- * 
der the Great Seal, reciting the Indictment, conſtitutes ſome Peer, High 25 . 5 45 
b Steward of the Kingdom pro hac vice, and by the ſame Commiſſion pl. 1. 


gives him Power to receive and proceed on ſuch Indictment, and requires 33 
the Peers to be attendant on him, and the Lieutenant of the Tower to of making a 


bring the Priſoner before him. High Stew- 


Sect. 2. Alſo ea Certiorari, (which may either have the ſame Date with 8 9 of 


the Steward's Commiſſion, or a ſubſequent one) goes out of Chancery to an Impeach- 
certify the Indidtment before the Steward indilate; and the Steward b . 
his Precept under his Seal, directed to thoſe before whom the Indict- yg 


5 : . f was denied 
ment was found, appoints a certain Day and Place, at which it ſhall be by the Houſe 


| 1 3 b 249 of Commons 
certified. And another Writ goes out of Chancery to the Lieutenant of e e of 


the Tower, Cc. to bring the Priſoner before the Steward at ſuch a Day Danby's 
and Place as he ſhall appoint; and thereupon the Steward by his Precept Fes 1 
under his Seal directed to the Lieutenant, &c. appoints the Day and Vel. 2. fel. 
Place. | EE . | - | 198, 199. 
Sect. 3. Alſo the Steward makes d another Precept under his Seal to al. 25. 


; : : This is to 
the Serjeant at Arms, appointed to ſerve him during the Time of his be intended 


Commiſſion, to ſummon the *© Peers before him at ſuch a Place, Day i the 2 
| | | arliament is 

and Hour, &c, - „0 ag. 

| but is either 

diſſolved or prorogued. State Trials, Vol. 3. fol 659 to 663. 3 Inſt, 28. S. P C. 152. 2. 13 H. 8. 11 pl. 1. 
Tis ſaid 13 H 8. 11. pl. 1. 8. P. C. 157. a. That the Steward ſhall make ſuch Precept to cauſe 20 or 18 Peers to 

come before him; but Sir Edward Coke, 3 Inſt. 28, ſays that the Precept doth not mention any certain Number ; and 

now by 7 W. 3. all the Peers are to be ſummoned, 


VoL a 7 [15 Se, 4. 


— © ang_s — — — gag.” 


Ne 2 
1 
* 1 * 
— — — , on nn A me OI tun 


l 
| 
| 
| 


+ 3 Toft, 2 Seck. 4. At the Time appointed the Steward; attended a with fix or 
. Serjeants at Arms carrying Mates before him, and by the King 


Jon. 54- , Covered, and aſcends a Chair of State which always is © provided for that 
8. P. C. 5 52. Purpoſe, and then the 4 Clerk of the Crown, or a e Maſter in Chancery 


1 H. 4.1. delivers to him his Commiſſion, and he delivers it again to the Clerk * of 
55 5 5.17 the Crown; and then a Serjeint at. Arms makes three Oyes, and a 
[ ; Inſt. 21. Proclamation for Silence in the Name of the Steward, and then the Lord 
* Ruſhw. Col. Steward and all the other Lords ® ſtanding up uncovered, the Commiſſion 
1701.6. is read, and then the | Uſher on his Knees delivers to the Steward a White 


4 Toll, 28. Rod, who delivers it to him or to a Serjeant at Arms, who holds it by 
70 71 him duting the Trial: Then an = Oyes is made, and a Command given 
1. fol. 96. in the Name of the Steward to all Juſtices and Commiſſioners to certify 
#1H. 4. 1. all Indictments, Cc. which being delivered into Court, the Clerk of the 
3 Inſt. 25 Crown reads the Return, Another Oyes is made that the Lieutenant of 


* i- 

her oo 0 the, Tower, Gc, return his Writ and Precept, and bring the Priſoner to 
f. 955. Vol. the Bar, and then the Priſoner is brought to the Bar, the Gentleman- 
1 Gaoler of the Tower carrying the Axe before him, which being done the 
Ruſhw. Col. Clerk reads the Return. | I. | 
_— Vol. Se#. 5. All things being thus prepared, the High Steward v acquaints 
« x Inf 28. the Priſoner with the Nature of the Crime, and ſuch like Matters proper 
» State Tri- for ſuch an Occafion, and then the Clerk of the Crown arraigns him, 
als, i f. but is not to inſiſt on his holding up his Hand. : ET | 
Wes 38 Se. 6. After the Priſoner hath pleaded, and put himſelf upon God 
© By z Inſt. and his Peers, the King's Counfel go thro' with their Evidence; and after 


— 8 the Priſoner hath made his Defence, and the King's Counſel have been ful- 


the Call of ly heard, the Priſoner is withdrawn from the Bar, and the Lords go toge- 
the Peers and ther to conſider of their Evidence; and when a Majority of them are a- 


a greed, they return to the Place of Trial, and the Lord Steward demands 


themſelves ; ED : . | 
but 1 H. 4- 1. of them one by one, beginning with the Puiſne, whether the Perſon ar- 


_— . raigned be Guilty or Not guilty, and they all anfwer one by one, not 
P. C. 152. 8. upon their Oaths but on their Honours and Ligeances, And the Lord 


and State Steward gives Judgment according to the Determination of the * Majority, 


F ials, Vol. 1. * . 1.4 K 4 . . — 8 
f. 266. vol z. being more than twelve, but gives no Vote himſelf on a Trial by * Com- 


| £955, 956. miſſion, but only on a Trial by the houſe of Peers, while the Parliament 


and Vol. 4. is fitting. | = 
4 en- 55. S.. 5. As to the ſecond Point, viz. Who are to be Triers: It is a- 
are contrary. greed, * That none but Lords, who have a Vote in Parliament can paſs on 
2 29: ſuch a Trial; and before 7 . 3. 3. when the Trial was by Commiſſion, 
2 Jon. 15 it ſeems to have been the Practice for the Lord Steward to cauſe as many 
and the other Temporal Lords to be ſummoned as he thought fit; and for the Lords ſo 
ER ſummoned alone to paſs on the Trial. But this is remedied by that Statute 
dent Section. ſet forth more at large in the next Section. . 
Vol. 3. fol. 658, 957. Vol, 2. 702, 703. z Inſt. 30, 2 Inſt. 49. Fitz. Coto, 34. 1 H. 4. 1. 2. S. P. C. 


152. 13 H. 8. 12. 2 Jon. 85 56. 10 Ed. 4. 61. pl. 17. * See the Books above cited, and 1 Co, 30. b. 
3 H. 


2 Inſt. 40. 1 H. 4. 1. 1 8.12, 8. F. C. 153. E. 3 Inſt. 30. Moor 622, State Trials, Vol, 2. 
fol. 702, Vol, 3. fol. 657, 679. 2 2 Inſt, 48, Co. Litt. 156. ö | 


Seck. 8. | 
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Seck. 8. It 18 agreed; That at 2 Trial before the Houſe of Peers, eye. * Abridged 
ry Temporal Lord who has a Right to vote in that Houſe, has a Right Fitz, . 


0 r, becauſe they cannot conſent to the Death of a Man; but this Non in 6 
is * faid to be wholly grounded on a Canon not in Forte at this Day; fame Caſe, 


their Right, or making a Proxy; and the Judgment againſt the Spencers, Proxies. 

was expreſly reverſed for this Reaſon among others, becauſe the Biſhops ir Edward 
were not preſent ; and in the Precedents Chiefly inſiſted on of the other 31. ſays that 
vide, it is not expreſly ſaid that they were not preſent, and it doth not they man 
Clearly appear, but that they might be included under the Word Peers, 3 
However it hath been always c admitted that they have a Right to vote in their Proxies; 
a Bill of attainder : Alſo in the Earl of Danty's Cafe, they were adjudg- . See Biſhop 
ed 4 by the Houſe of Lords to haye a Right to vote in Queſtions Previous ofthe Biſhops 
to the Trial of a Peer, tho” this was ſtrongly oppoſed by the Houſe of Zuriſdiction 
Commons. And their Right to vote at the Trial itſelf, if they think fit. Ge — 
ſeems fully implied in 7 W. 3. 3. which enacts, That upon the Trial of any and Hunt's ©" 
Peer or Peerel; for Treaſon or Miſprifion, all the Peers Who have a Right Argument, 
to fit and vote in Parliament ball be Summoned Tenty Days at leaft before 1 n ; 
every ſuch Trial, to appear at every Juch Trial, and that every Peer fo Argumen A 
ſummoned and appearing, ſpall wot at the Tridl , every ſuch Peer firſt taking . or the Right 
the Oaths of Allegiance and Sapremacy, and Jubſeribing and repeating the gc.ch #4 


* Declaration againſt Popery. | 8 and Stilling- 
Secr. 9. As to the third Point, viz, What Perſons are to be thus tri. Eiben, To 


ed: It is agreed, That no Lord of any * other Country, or even of b diction in 
Scotland, before the Union under Queen Anne, or of - {reland, nor the of Pal * 
and Heir apparent of any Peer or any other Man whatſoever, 3. tk; , 
who is not at the Time a Lord of Parliament, hath any Right to ſuch *State Trials, 
a Trial in this Kingdom, But that every Lord of Parliament hath a — 0 
Right to ſuch a Trial * by Virtue of that Clauſe in Magna Charta, ch. e B. * 14. 
29. Nec ſuper eum bins, nec Super eum mittems, mſi per Hals judicium ea. i. 
Parium ſubrum vel fer legem terre. - - 
Sect. 10. It is recited by 20 H. 6. 9. 70 have been 4 Doubt in the Law Co. Li. 786. b. 
of England how Ladies of great Eltate in Refſpet? of their Hubands, Peers of 7, Frs. 


Hall be put to anſwer, and judged upon Indifments of Treaſons and Felonies, pl. 6. 
vecauſe they are not mentioned in the faid Statute of Magna Charta, ch. 20. 2 55 
5 | T oy 7 d Init y, 
and thereupon to put it fach Donbts, ' it f declared, That fuch Ladies Ras 
indicted of any Treaſon or Felony, whether they be married mr Jole, ſhall there. 9 Co. 1 7. 


of be brought to anſwer, and Judged before ſuch Judges and Peer of the 2 90 . 


Realm, as Peers of the Realm {Pould be, If they were ndifted or mpeached of Bro Noſme 
fuch Treaſons or PFelontes, 2 5 de Dignity, 


Sect. 11. It ſeems = agreed; that a Queen, the King's Conſort, and Vie ſupra 


Or take a ſecond Husband, be he a Peer or Commoner; and alſo all ** 
ecreſſes by Birth, whether they be ſole or * married to Peers or Com- wn, 2. 
moners; and alſo all Marchioneſſes and Vicounteſſes, are intitled to a Trial 1 1 
by the Peers, tho“ none of them be expreſly mentioned in this Act, or in wi oo 
43714 Charta. But it is agreed; that a Peereſs by Marriage loſes her 2 laſt 43. 
Dignity by marrying a Commoner. 


riſd. 33. b. See the Citations to the next Letter, 62 Inſt. 50, Co. Lite. 16. b. 6 Co. 63 b. Dy. 79 pl. 5 t. 
Sec. 1 2. 


 -- Of a Trial by Peers: Boch 1. 


*S.P.C.152. Sef. 12, It is ſaid by * Staundforde and b Coke, that thoſe who are 
= Inf, 30. Lords of Parliament, not in Reſpect of their Nobility, but of their Ba- 
But in Fitz. ronies which they hold of the Crown; as Biſhops now do, and ſome Ab- 
g Coro, amt. bots and Priors © did formerly, are not within the Intent of Magna Chara, 
ted chat a to be tried by the Peers; And * Selden ſeems clear, that this is the only 
Biſhop ſhall Privilege which Biſhops have not in Common with other Peers. And 
2 thoſe who ſeem © moſt for the contrary Opinion admit that the Law hath 
Caſes proper been generally ſo taken, Neither do they produce any Precedent where a 
2 _— Biſhop or Abbot has been tried by the Peers upon a Commiſſion ; but on 
i | - tit, Trial, the contrary admit that there are * two Precedents of their being tried by 
| 142. cites a the Country, And it is ſaid by * others, that thete are divers Precedents 
Note from of this Kind; yet Selden, with his utmoſt Diligence, ſeems able to pro- 
Fitz. Chal- : . . 
lenge, 115. duce but two, which clearly and fully come up to his Point, v/z. 
wherein he thoſe of Archbiſhop Cranmer and Biſhop Fi/her. However it ſeems to 
faysit n, be b agreed, and while the Parliament is fitting a Biſhop ſhall be tried by 
holden that 7 
Biſhops ſhall the Peers. 1 EF 
2 . Sect. 13. As to the fourth Point, viz. As to what Crimes a Peer is to 
tha is mit. be tried by his Peers: I take it to be agreed, That he has a Right to be 
taken, for ſo tried upon an Indictment of Treaſon or Felony, * whether ſuch Treaſon 
fock Opinion or Felony be made ſuch by the Common Law, or by Statute ; and alſo 
there bolden. upon an Indictment for a Miſpriſion of Treaſon or Felony ; but it ſeems 
* Co, Lit. 97. that regularly he is to be tried by the Country for all other Crimes, out 
— * of Parliament, as Præmunire, Riot, Seducing a young Lady from 
fol. 29 her Parents in order to debauch her, GS. | on, | 
Borse , Sec. 14. As to the fifth Point, viz, Upon what Suits and Pleas a 
3 r. Peer is to be tried by his Peers: It hath been ? adjudged, That he ſhall not 
Titles of Ho. be fo tried upon an Appeal of Felony, but only upon an Indictment; 
22 To 47, and the Reaſon given for it is, that thoſe Words in Magna Charta, ch. 29. 
« Hunt's Ar- nec ſuper eum ibimus, &c.are to be intended only of the Suit of the King, 
gument for and not of the Suit cf the Subject. TT 
12. Sec, 15. Alſo it hath been 4 adjudged, and appears from conſtant 
pital Caſes, Experience, that neither the ſaid Clauſe of Magna Charta, nor any other 


ay 2 Law privileges a Peer from being indicted by a Grand Jury of Commoners, 


154. either in the King's Bench, or before Commiſſioners of Oyer, or the Coro- 
Sullingfleet ner, Cc. | NVU 
3 Sect. 16. Alſo it ſeems to be clear, That if a Peer abſent himſelf, and 


Aion in Capi- cannot be found, he may be outlawed per judicium coronatorum, &c. 
tal Cates, ch. Sect. 17. Alſo it is ſaid that the Court of King's Bench may allow a 
xg Trial, © Pardon pleaded by a Peer to an Indictment in that Court: But that it 


142 cannot receive either his Plea of Not guilty, or Confeflion, but only the 
dee Hund? Lord Steward on an Arraignment before the Lords. | 
Argument 


ch. 18. and ved. 18, It ſeems clear, that if a Peer be attainted of Treaſon or 
Stillingfleet Felony, he may be brought before the King's Bench and demanded, 


Jahn What he has to ſay why Execution ſhould not be awarded againſt him? 


in Capiial And if he plead any Matter to ſuch Demand, his Plea ſhall be diſcuſſed 


Coll and Execution awarded by the ſaid Court, upon its being adjudged againſt 
. g he 

Seld. Baron. 

142 to 155. Vide 3 Inſt. 30. b See Hunt's Argument, ch. 18. Trials per pais, ch. 2. par. 8. State Trials Vol. 
1. f. 374. Stillingfleet of the Biſhops J uriſdiction in Capital Caſes, iz Inſt. 30. 2 Inſt, 40. S. P. C. 153. Lett. 
D. I Bulſt. 198. 18. P. C. 158. Lett. D. E. F. I Bulſt. 198. I See the Books above cited, State Trials, 
Vol. 2. fol. 3. Fitz. Coro. 161. ® 1 Bulſt. 198, 199. 3 Inſt 30. 12 Co. 03. ® State Trials. Vol. z. fol. 
29. o State Trials, Vol. 3. fol. 52. 12 Co. 93. 7 10 Ed. 4.6. pl. 17. Fitz. Coro. 34. Bro. Coro. 153. 
8. P. C. 152, Lett. A. 2 Inſt. 49. z Inſt. 30. Raft, Ent. 50. pl. 7. 43 Inſt. 26, 28. 2 Inſt. 49. EP Is 
4. 1. State Trials, Vol. 3 fol. 52, 79, 657, 951. Vol. 4. fol. 351, &c. Skin. 683, : Inſt, 31. 2 Inſt. 49. 
* 2 Inſt. 49. 1 H. 7, 22, 23. pl. 15. Bro, Coro, 129. Treaſon 18. Fitz. Coro. 49. | 


4 Sed, 19. 


Chap. 44- / Trial by Peers. 
FSeck. 19. As to the ſixth Point, vis. Whether a Peer can waive a Trial 

by his Peers: It hath been * adjudged, That if a Peer on an Arraignment » Ruſhw 
before the Lords refuſe to put himſelf upon his Peers, he ſhall be dealt with Collections, 
as one that ſtands Mute; for it is as much the Law of the Land, that a * l. 
Peer be tried by his Peers, as a Commoner by Commoners. Yet if one who 4 - 
has a Title to Peerage, be indicted and arraigned as a Commoner, and X* 57 


plead Not guilty, and put himſelf up:n his Country, it hath been * ad- he 9 


judged, that he cannot afterwards ſuggeſt that he is a Peer, and pray a Record in 4 


Trial by his Peers. Edw. z. That 


| | 0 R x 1 
SefF. 20. As to the ſeventh Point, vis. In what Manner the Peers 4 — put 


may require the Opinion of the Lord Steward, or of the judges: It was himſelf on 

© reſolved by all the Judges in the Lord Dacre's Caſe, who was tried by ene 
Commiſſion, that no Queſtion ought to be aſked of the Lord Steward or by Ny bag 
of the Judges in the Abſence of the Priſoner, And it was! adudged by the of Knights. 
Lord Steward, in the Earl of Warwick's Caſe, who was tried by the f "ol. . 
Houſe of Peers in Parliament, that no Queſtion ought to be alked of zo. * 
the Judges in the Abſence of the Priſoner. But in the Lord Audley's Caſe, 9 0 
who was tried by Commiſſion, the Lords Triers, * after they were with- 3 
drawn, conſulted with the Lord Chief Juſtice four ſeveral Times, and alſo Vol. 3. f. 679. 


ſent to conſult with the Lord Steward. Yet, notwithſtinding this Prece- — af 
dent, the Judges * reſolved in the Lord Morley's Caſe, who was like wiſef. Ag 
tried by Commiſſion, that if after the Lords were withdrawn they ſhould © Rufbw: 
ſend for any of the Judges to deſire their Opinions, on a Point in Law, "ny Vol. 
and the Lord Steward ſhould permit them to go, they would tell the Lords, 1. f. 101. 
if they ſhould ask them any Queſton, that they were not to give any pri- 24 . ; 
vate Opinion, without Conference with the reſt of the Judges, and that Keiy. * 
openly in Court. But they reſolved that if the Lord Steward ſhould ask | 
them any Queſtion in « * Court, tho” in the Abſence of the Priſoner, they 
would anſwer it, becauſe they are call'd to aſſiſt the Court, and the De- 
mand of any Queſtion in ſuch Caſe is to be referred to the Diſcretion of the 
Lord Steward. 

Sec. 21. When a Peer is tried before the Houſe of Peers in Parlia- 
ment, the Lord Steward © withdraws with the reſt of the Lords, and con- * State Trials, 
fults with them. _ | Fe 3 

Sect. 22. As to the eighth Point, vi. Whether the Court may be ad- Fe 

journed: It is agreed, That where a Peer is tried by the Houſe of Lords“ Sate Trials, 
in full Parliament, the Houſe may be adjourned as often as there is Oc- F 94. Vol z. 
caſion, and the Evidence taken by Parcels: Alſo jt hath been i adjudged, * to 680. 
That where the Trial is by Commiſſion, the Lord Steward, after a Ver- 5 8 
dict is given, may take Time to adviſe upon it, and that his Office con- 8 
tinues till he has given Judgment. Alſo it was * ſaid to have been agreed 1. f. 95. 
by the Judges in the Lord Dacre's Caſe, That on ſuch a Trial the Court _ ry | 
might be adjourned, and that if the Lords Triers did not agree, it was hol- gut Moor 1 
den by ſome they ought to be kept together all Night, and by others 622. ſeems 
that they might go to their ſeveral Houſes. But it is ſaid, that there is "nx 
no Precedent of the Lords Triers ever having ſeparated upon a Trial by But Moor 
Commiſſion, after the Evidence has been given for the King; and it is 024 INE: 
faid to have been ® reſolved by all the Judges in the Caſe of the Duke of mats Src 
Norfolk, That the Peers in ſuch Caſe muſt continue together till they agree Cale it is ſaid 
to give Verdict, and the like was adjudged by the Lord Steward in the 8 the con- 
| , rary was 
Lord Delamere's Caſe. ws 5 Fey 


I State Trials, 
Ty Vol. 3. f. 678. 
But ſee Moor 622. = 3 Inſt, 30. in the Margin, State Trials, Vol, 3. f. 677 to 680. 


Vor. II. 5Q CHAP. 


425 


426 ” Of Trial by Battel. Bock Il. 


% 3 A FY PR * * * a * 
— 1 
7 _ — 


Þ 


CH AP. XLV. 
Of Trial by Bartel. 


by Battel, at the Defendant's Choice, is allowable in | 


Sed, 1. Trial 
* Finch of A a peals of Treaſon before the Conſtable and Marſhal, and 


La 
8. P. C. 256. in Appeals © 7 Felony, whether by Appellants or * Approvers. 


| No . Sef. 2. For the Manner of waging Battel in an Appeal of Treaſon be- 
ch. 34. ſect 4 ing according to the Civil Law, I ſhall refer to Raſbworth's Collections, 
Trials per Part 2. Vol. 1. fol. 112 to 128. 
pak = Sec. 3. When an Appellee of Felony wages Battel, he pleads * that 
b Vide ſupra he is Not guilty, and that he is ready to defend the ſame by his Body, 
= 23. ſect. 29. and then f flings down his Glove, and if the Appellant will join. Battel, 
24%, "OY he replies, That he is ready to make good his Appeal by his Body upon 
the Body of the Appellee, and takes up the Glove: And then the Ap- 


Bro. Battel, 
1 er lays his * right Hand on the Book, and with his left Hand takes the 
50. pl. 10. ellant by the Right, and ſwears to this Effect, Hear this thou who 


Cro. Eliz. 69. WT thy ſelf John by the Name of Baptiſm, that I who call myſelf Thomas 
pl — 120. pl. y be Name of Baptiſm, did not felontouſly murder thy Father W. by Name, 

(on the Dayof in the Year of at B.) as you ſurmiſe, nor am any way - 
= C : 176. guilty of the ſaid Felony ; ſo help me God, (and then he ſhall kiſs the Book and 
and de lay) and this J will defend againſt thee by my Body as this Court ' ſhall award. 


Books cited And then the Appellant lays his right Hand on the Book, and with his left 
to the other Hand takes the Appellee by the Right, and ſwears to this Effect, Hear 


8 this thou who calleſt thyſelf Thom as by the Name of Baptiſm, that thou fe- 
« Rait, Ent. ſonicuſiy (on the Day of in the Year of at B.) dig murder my Fa- 
458 158.1 b. ther W. by Name, ſo help me God, (and then he ſhall kiſs the Book and ſay) 

9 Co 31. b. andt.is I wil prove againſt thee by my Body, as this Court ſhall award. And 
8 Eliz. then the Court ſhall * appoint a Day and Place for the Battel, and in the 
6 Raw: 42. mean while the Appellee ſhall be kept in the k Cuſtody of the Marſhal, 
pl.3. 50. pl 10. and the Appellant ſhall find Sureties to be ready to fight at the Time and 
"OM Place, unleſs he be an Approver, in which Caſe ® he ſhall alſo be kept 
611 pl. 16. by the Marſhal, And the“ Night before the Day of Battel, both Parties 
Pop S.P.C. 178. ſhall be arraigned by the Marſhal, and ſhall be brought into the Field be- 
LONG Ne fore the Juſtices of the Court where the Appeal is depending, at the Ri- 
385. ſing of the Sun, * bare headed, and bare legged from the Knee down- 
1 los 6, wards, and bare in the Arms to the Elbows, and armed only with Baſtons 
s Bro. Battel, an Ell long, and four cornered Targets, and before they engage they ſhall 
1. 6. both take this 1 Oath, Hear this ye Juſtices, that J, A. B. have neither eat 
9 9H, +3 · pl. or drunk, nor done any Thing el NR. gor any other for me, by which the Law of 
17 AM. pl. 1, God may be depreſſed, and the Law of of f the Devil exalted. And then after * Pro- 


17 Ed. 3. 2. clamation for Silence under Pain of Impriſonment for a Year and a Day, 


Britton, 41. 


S. P. C. 178. A. 

* Fleta B. 1. ch. 34. ſect. 28, 29. w—_ 4. 3. pl. 16. 17 Aſſ. pl. 1. Bro. Battel, 1, 6. 17 Ed.; 3. 2. pl. 6. Brit- 

ton, 41. Bract. B. 3. ch, 21. ſet. 2. i Raſt, Ent 42. b. pl. 2. 8 P. C. 178. B. E Fleta, B 1. ch. 33 ſect. 

28. Raft, Ent. 47, b. pl. 2. 9 Hl. 4. 3. pl. 16. S. P. C. 178. Bro. Battel, 1. Fitz. Coro. 78, 111. A 0 
ro. Dat- 


B. 1. ch. 34. ſect. 28. 9 H. 4. 3. pl. 16. 17 Aſſ. pl. 1. 8 P. C. 178. Lo | Fitz Coro, 78, 111. 
tel, 1, 6. 17 Ed, 3. 2. pl. 6, Bract. B. 3. ch. 2 1. ſect. 3. ſays that both Parties ſhall be kept in Cuſtody. m Raſt. 
Ent 42. b pl. 2. ng H. 4. 3. pl. 16. Bro. Battel, o Fleta B. 1. ch. 34. ſect. 30, 311 Dyer 301. Bro. 
Battel, 15. S. P. C. 177, 178. Bract. B. 3. ch. 21. led. 4, 5. Britt. 40. Cont 37 H. 6. 20. P Britt, 41. By 
ſome the Appellant's Head ſhall be covered. 9 H. 4. 3. pl. 16. Bro. Battel, i. Vide 1 H. 6. 6. 7. Dy. 301. 
4 Fleta, B. 1. ch. 34. ſet. 30, Bract. B. 3. ch. 21. ſect. 4. Britt. f. 40, Pleta, B. 1. ch. 34. ſect. 31. 8 
; | C. 
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&c. they ſhall begin the Combat, wherein if the Appellee be ſo far van- 
quiſhed that he cannot or will not fight any longer, he may be adjudged 
to be * hanged immediately; but if he can maintain the Fight till the as. p. C. 158. 
Stars appear, he ſhall have * Judgment to go quit of the Appeal. And if b. See where 
the Appellant become Recreant, that is, a Crying Coward or Craven, the idee 
Appellee ſhall not only recover his Damages, but may alſo, as it © ſeems, 19 . 
plead his Acquittal in Bar of a ſubſequent Indictment or Appeal, and the I. 75-_ 
Appellant * ſhall for his Perjury loſe his liberam Legem. Vet if there be . 
other Appellees in the ſame Appeal, it hath been adjudged, e that it ſhall Brad. B. 1. 
ſtill ſtand in Force againſt them. But for theſe Matters I ſhall refer to x; "rpg 
Ch, 24. Sect. 24. | . 
Sect. 4. In Appeals each Party muſt fight in proper * Perſon, and not ſed. 19. 
by Champions. And therefore if the Appellant be under an apparent og 
Diſability of fighting, as being a Woman, or in “ Holy Orders, or un- ch. 34. ſect. 32. 
der Age, or of the Age of * ſixty, or maimed, or * blind, he may 828: B. 3. 
counterplead the Wager of Battel, and compel the Appellee to put him- 1 
ſelf upon his Country. Alſo if an Appellant become blind by the Act 23. fed. 140. 
of God after he has waged Battel; the Court will diſcharge him of the — 1 35. 
Battel; and in ſuch Caſe it is * ſaid that the Appellee ſhall go free. Fitz, Cor, g8. 
Sect. 5. Alſo if a? Peer of the Realm, and much more if the King Flet, B. 1. 
bring an Appeal, the Defendant ſhall not be admitted to wage Batte], vs pe 
by Reaſon of the Dignity of the Perſons. Co. Lit. 6. b. 
Sect. 6. Alſo the Citizens of London have a ſpecial * Privilege by“ Fitz. Coro. 
Charter, that in Appeals brought by any of them, there ſhall be no Wa- 4" of 
ger of Battel. „ OS: | Law 421, 
Sect. 7. Alſo any Plaintiff may counterplead a Wager of Battel, by 4 Cb. 21. b 
alledging ſuch Matters againſt the Defendant as induce a violent Preſump- : N 
tion of Guilt; as in an Appeal of Robbery, by ſhewing that the De- Plow. Com. 
fendant was taken with the Manner, Cc. And in an Appeal of Death, 335-0 __ 
that he was found lying upon the deceaſed * with a Bloody Knife in his pais, ch. 2. 
Hand ; and in any Appeal by ſhewing that the Defendant being under an os 1 
Arreſt for the Crime charged againſt him, brake the Priſon, or ® eſcaped, pl. 3 
unleſs ſuch Breaking or Eſcape be * pardoned. For the Law will 7 not ob- Fleta, B. 1. 
lige a Plaintiff to make good his Accufation in ſo extraordinary a Man- 3 
ner, when in all Appearance he may prove it in the ordinary Way. It is Leiter a. 
alſo a good Counterplea of Battel that the Defendant hath been * indicted * PS 45, 
for the ſame Fact, unleſs the Indictment were inſufficient, | 4 66. Ty 
Se#. 8, It is enacted by 6 Ric. 2. That the Defendant ſhall not be re- Finch of 


; 1 A | Law 423. 
ceived to wage Battel in an Appeal of Rape. 5 Fiz. Droit, 3, 
5 „FTC Ae $, P.-C. 60. 
Letter D. 180. Letter A, 22 Ed. 4.20.a. Fleta. B. 1. ch. 34. ſet. 25. * S. P. C. 60, Lett. D. 180. Lett. A. 
Fitz. Coro. 385, 22 Ed. 4. 20. 2. Trials per pais, ch. 2. ſect. 19. Fleta, B. 1. ch. 34. ſect. 25, Finch 


of Law 423. Fitz. Coro. 230, 268. S. P. C. 180. Letter A. 22 Ed. 4. 20. a. Trials per pais, ch. 2. ſect. 19. 
Fleta, B. 1 ch. 34. ſect. 25. m Fitz. Droit, 57. 3 Inſt. 158, 159. Fitz. Droit, 57. z Inſt. 158, 159. 
o 3 Inſt. 158, 159. Finch of Law 423. 8. P. C. 152. Letter A. Plow, Com. 335. b. Fleta B. 1. ch, 34. ſect. 
25. 48. P. C. 180. Letter C. Fitz. Coro. 125. 1 FV. r Finch of Law 422, 423. g. F. e. 179. Fitz. 
Coro. 100, 125, 144, 157, 230, 268. 375. 4 Aſſ. pl. 1. 22 Ed. 4. 19, b. Bro. Battel, 5, 7. Appeal, 114. 20 
H. 7. 8. pl. 18. Vide ſupra ch. 15. ſect. 14. * Finch of Law 422. S. P. C. 179. Fitz. Coro. 411. t 
Finch of Law 422. 8 P. C. 180. 1 Aſſ. pl. 3. 6. Hob. 82. Fitz. Coro, 154, 157, 164, 251, 281. ® Finch 
of Law 422. Hob. 82. S. P. C. 80. Bro. Battel, 3. Aſſ. pl. 6. Fitz. Coro 164, 25 1. 38. P. c. 
Hob. 82. Fitz. Coro, 154, 281. Bro. Battel, 3. 1 Aſſ. pl. 3. Trials per pais, ch. 2. ſect. 19. * Finch 
ef Law 422. 22 Ed. 4. 19. b. Bro. Battel, 7, 11. Appeal, 114. 20 Ed. 4. 6. pl. 5. Raſt. Ent. 50. pl. 10. 


CHAP. 


_ whatſoever, 


Vide 2 Inſt. 


285. ſect. 129. 
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CHA P. XLVI. 


Of E idence. 


Seck. 1. A S to the Nature of Evidence, ſo far as it more particularly 

| 55 concerns Criminal Caſes, having premiſed that it is a ſettled 

2 14 Rule, That in Cafes of Life no ® Evidence is to be given againſt a Pri- 
{ 2-7, 310, Toner but in his Preſence; and that it hath been? adjudged, That no Bill 
b Sir Henry of Exceptions is grantable on an Inditment of Treaſon or Felony, the 


Vane's Caſe, 3 8 
State Triad, Statute of Weſim, 2. 3. cum aliquis implacitatus, &c. proponat exceptionem, 


Vol. 1. f. 938. Cc. having been never thought to extend to any ſuch Caſe, it being plain 


ſaid that ſuch 


wherein it i that it could not but cauſe an infinite Delay of Juſtice, if it ſhould; I 
Bill never ſhall more fully conſider the following Points. pre 


was nor e | 
oughttobe . How many Witneſſes are required in Criminal Caſes, 
any Capital, 2. What is to be allowed as Evidence. 
Caſe, and aas 3. Who may be Witneſſes, _ 

this Caſe is | 


reported in 4. In what Manner the Witneſſes for the Defendant are to give 
1 Sid. 85. their Evidence. 


1 Keb. 384. 5. Whether a Defendant have Right to Proceſs to bring in his Wit- 
at * = n eſles . ; 

have been | . 1 bs x | | 

holden that 6. What Evidence maintains an Indictment, &c. % 

it is not gran» | . * of | : 
table on 28 7. What may be given in Evidence on the Part of the Defen 
Iodifment; ne | 


and as it is 


pF Sect. 2. As to the firſt Point, vis. How many Witneſſes are required 


and Kely 15. in Criminal Caſes : Having already endeavoured to ſhew that the Com- 
4 7 + e mon Law did © not requite any certain Number of Witneſles for the 
in any Cri- Trial of any Crime whatſoever, I ſhall only add in this Place, That it ſeems 
minal Caſe to have been the more prevailing Opinion, That 1 E. 6. 12. and 5 & 
6 E. 6. 11. which required two Witneſſes in Treaſon, were not repealed 
3 by 1 & 2 P. & M. 10. which ordered that all Trials of Treaſon ſhould 
r be according to the Courſe of the Commen Law; [116] and therefore 
4H. P. C. 262. that it was ſtill neceſſary in all Trials of High Treaſon, not concerning 
and the Au- the Coin, to have either two Witneſſes to the f ſame Overt-Act, or one 


 thorities- Witneſs to one, and another * Witneſs to an Overt-Act, of the ſame 


ted to the 0- . | x | Nt wa. e | 
4 Parts of Kind of Treaſon, or at leaſt one Witneſs to an Overt-Act, and h another 
this Seclion. to a material Circumſtance to prove it. In Relation to which Matters the 


2 b nf Law ſeeming to be ſettled by 7 W. 3. which is expreſs, That no Perſon 


1. f. 180, 181, alt be Indicted, tried or attainted for High Treaſon, but upon the Oaths of two 
636. al. 2. lawful Witneſſes, either both of them do the ſame Overt- AF, or one of them to one, 
and lers ch. and the other of them to another Overt- Af of the ſame Treaſon ; it will be need- 


e For theſe Statutes, _ ir Expoſition, See ch. 25. ſect. 130 to 146. f Raym, 407, 408. State Trials. Vol. 2. 
f. 533. Vol. 3. fol. 688, 89. g State Trials, Vol. 1. f. 697, 723, 724. Vol. 2. f. 317, 695, 785, 829, 830. Vol. 
3. f. 149, 156, 228. Vol. 4. f. 86, 87, 88. 117. Raym. 407, 408. Kely. 9. 1 State Trials, Vol. 2. f. 408. Vol. 
$. f. 228, 229, 688, 689, 894. to 901, 928, 929, 930. Vide State Trials, Vol. 1. f. 636. But State Trials, Vol. 
1. f. 180, 181, tis holden that Cireumſtantial Evidence alone is ſufficient. i Vide ch, 25. ſect. 134 to 146. 


I | leſs 
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leſs at this Day to examine how far theſe Opinions were reconcileable with 
1 Ph. & Ma. . 


As to the ſecond Point, viz, What is to be allowed 4 Evidence in Cri- 
minal Caſes: I ſhall conſider, e | 


1, Where the Confeſſion of the Defendant or the Depoſitions of others 
out of Court may be allowed as Evidence. 
2. How far Hearſay is Evidence, 
3. 8 Similitude of Hands be any Evidence in Criminal 
es. | 


Seck. 3. As to the firſt Particular, viz. Where the Confeflion of the 
Defendant, or the Depoſitions of others, out of Court, may be allowed as 
Evidence: It ſeems that the Confeſſion of the Defendant himſelf, whether 
taken upon an * Examination before Juſtices of Peace, in Purſuance of 1*H P. C. 
G 2 Ph, & M. 13. or of 2 & 3 Ph, & Ma. 10. upon b a Bailment or e 3 5 
Commitment for Felony, or taken by the Common Law upon an Exami- 1 H. H. P. C. 
nation before a Secretary of State, or other Magiſtrates for d Treaſon, or ot Tale 
* other Crimes, not within thoſe Statutes, 'or in * Diſcourſe with private 4 . 
Perſons, bath always been allowed to be given in Evidence againſt the 265. Vol. 3. 
Party confeſſing, but 5 not againſt others. eh Y 
Sec. 4. Allo it was! holden, That two Witneſſes of a Confeſſion of 15. Sec. 58, 
High Treaſon, upon an Examination before a Juſtice of Peace, were ſuf- 59» 5%, * 
ficient to convict the Perſon ſo confeſſing, within the Meaning of 1 E. 6.1. fot. 11. 
12, and 5 & 6 E. ö. 11. which required two Witneſſes in High Treaſon, 12 
unleſs the Offender ſhould willingly without Violence confeſs the ſame : But this So go _ 
is remedied by 7 W. 4. 3. which requires two Witneſſes, unle/s the Party ſhall 35, 181, 963. 
willingly, without Violence, in open Court confeſs, &c. Francia's 
Sect. 5, It * ſeems an eſtabliſhed Rule, that where-ever a Man's Con- * 


feſſion is made Uſe of againſt him, it muſt all be taken together, and note 5 Mod. 164, 


EY 165. 
by Parcels. State Trials, 


Seck. 6. It ſeems * ſettled, that the Examination of an Informer taken vol. 2 Pol. 

upon! Oath, and ® ſubſcribed by him either before a * Coroner upon an 426, Vol. 3. | 
Inquiſition of Death in Purſuance of 1 & 2 Ph. & M. 13. or before * Juſti- wy * Wy, 
ces of Peace in Purſuance of 1 C 2 Pb. & M. 13. and 2 & 3 P. & M. 10. pl. 50. | {3M 
upon a ? Bailment of 4 Commitment for any Felony, may be given. in Evi- H. P. C. 102, 

dence at the Trial of ſuch Inquiſition, or of an Indiftment for the ſame}; H. pc. 
Felony, if it be made out by Oath to the Satisfaction of the Court, that zos. 
fach Informer is: dead, or unable to * Travel, or kept * away by the Means g Rely.1, 19. 

or Procurement of the Priſoner, and that the Examination offered in Evi- vol. 3. ful. 

dence is the very ſame that was ſworn before the Coroner or Juſtice, with- 8, 9. : 


out any Alteration whatſoever, | 3 5755 i 3 

| ; N | f trary practi- ot 

fed State Trials, Vol 1. in Sir Jerv. Ellis's Trial, and in Throgmorton's Trial, fol. 49 to 56. Duke of Norfolk's Trial, Wh 

| fol. 73 to 85. and 97, 98. Other Trials from fol. 118 to 122. Earl of Eſſex's Trial, 167, 168. Sir Welter Ra- 1 0 
leigh's Trial, fol. 157, 178, 181. © Kely. 18. Supra ch 25. ſet. 140. i 5 Mod. 165. Cont. State Trials, 4:40 
Vol. 1. fol. 53. Throgmorton's Trial. k Kely. 5s. H. P. C. 262, 263, 1 Lev. 180. Salk. 281. pl. 8. 2 is yg 


Keb. 19. Vide Cro. El got. Dalt. ch 111,112, 113. L State Trials, Vol 1. fol. 265. H. P C. 262, 263. by [ 
= H. P. C. 262. 263 a Supra ch. ſect. 31. 2 Jon. 53, o See the Books above cited; but 2 Jon. 5 3. tis 1 
adjudged that Depoſitions before a Coroner may be read, but ſaid that thoſe taken before a Juſtice of Peace can in no | 
Caſe be read. p Supra ch. 15. ſect. 59, 60, 61. 4 Supra ch. 16 ſect. 11. r Kely 53. 1 Lev. 180. 2 

Keb. 19. pl. 39. H. P. C. 263. » Kely. cc, t Kely. 55. in Harriſon's Caſe, State Trials, Vol. 3 fol 

947. ſach an Examination was read in Evidence, upon Proof that the Witneſs had been enticed away, tho' it did not 

directly appear to have been done by the Frocurement of the Priſoner. Kelly. 55. 2Keb. 19. pl. 30. H. P. 

C. 263. 2 H. H. P. C. 284, 285. | 


V. 4. II. 5 R Ses. 7. 


430 Of Evidence. | Book II. 


Kely. 5 Seck. 7. But it hath been“ adjudged, that it is not ſufficient to au- 
thorize the Reading ſuch an Examination, to make Oath that the Proſe- 
cutors have uſed all their Endeavours to find the Witneſs, but cannot find 


bim. 
Seck. 8. Alſo it hath been“ adjudged, that Depoſitions taken bs a 


b 2 Rol. Rep, 
40%, 461. * Coroner v pon an Inquiſition of Death ſuper viſum corporis, cannot be given 
Vide 1 sid. in Evidence upon an Appeal for the fame Death, becaule it is 4 different 


2 
22 384, Proſecution from that wherein they were taken. 
There are many * Inſtances in the Reigns of Queen Elizabeth 


pl. 54. Ser. 

3 4 73 and King James I. wherein the Depoſitions of abſent Witneſſes were alloy. 

Duke of Nor- ed as Evidence in Treaſon and Felony, even where it did nat appear, but 

_ Trial, that the Witneſſes might have been produced viva voce. And it was adjudg- 
we Abing "ed in d the Earl of Straford's Trial, that where Witneſſes could not be 


ton's Trial, 1. e 
118, 119, produced viva voce, by Reaſon of Sickneſs, Sc. their Depoſitions might 
Udal's Trial be read for or againſt the Priſoner on a Trial of High Treaſon, but not 


PAS M9. og they might have been produced in Perſon, And it was admitted * in 


Earl of Eſ- 
bers Trial, the Lord Stafford's Trial, that the Depoſitions taken by a Witneſs before a 
fol. 166. Juſtice of the Peace might at the Priſoner's Deſire be read at the Trial, 


Sir Walter 
Raleigh's" Tri. in order to take off the Credit of the Witneſs, by ſhewing a Variance be. 


al, fol. 181, tween ſuch Depoſitions and the Evidence given in Court viva voce. And 
155 N for the ſame Reaſon it ſeems agreed, That where a Witneſs at one Trial 
mitted in the Varies from his own Evidence at another, in Relation to the ſame Matter, 


Lord Audley's ſuch Vatiance may alſo be given in Evidence to mne his Teſtimony at 


8 the ſecond Trial. 
But it is s ſaid to have os adjudged i in the ſeventh Year of 


for a Rape Sed. 10. 
on hisown Will. 3. by the Court of King's Bench upon Advice with the Juſtices of the 


— Trial, Common Pleas, upon an Indid ment for a Libel, that Depofitions taken 
before a Juſtice of Peace relating to the Fact could not be given in Evi- 


Vol. 1. fol, 
69, 26g. dence, tho' the Deponent were dead; 3 and that the Reaſon why ſuch De- 


Ruſh 

Stafford. fot, poſitions may be given in Evidence in Felony depends upon the Statutes 

231, 5 26 to 

State Ti. Cular Caſe of Felony. But in the Report of this Caſe in 5 Mod. it is 
ſaid that the Reafon why ſuch Depoſitions could not be read, was becauſe 


als, Vol. 2. 
fol. 6e to the Defendant was not preſent when they were taken, and therefore had 


627, 644, 
Fae 54 not the Benefit of a Croſs Examination, 
See Vol. 1. f. Sec. 11. However it was agreed in Sir John Fenmicl's Caſe, that the 
QIe. 
f State Tri- 

ing joined with the Evidence of one other Witneſs only viva voce, could 


als, Vol. 2, f. 
343, 344 not in the ordinary Courſe of Juſtice, amount to ſufficient Evidence with- 


528, 529. in the 7th of V. z. which requires two Witneſſes in High Treaſon ; and 


See ſect. 12. 7 
2 Sal. 287. therefore it was thought neceſſary to proceed in that Caſe by Bill of At- 
Vide fupra tainder in Parliament, whoſe Power can be reſtrained by no Rules but 


ſect. 3. 
b - Mod, 165. thoſe of natural Juſtice. 
Vide Ruſby. See. 12. And in the ſame Caſe it was * agreed, that the ee 


_ given by a Witneſs at one Trial, could not in the ordinaty Courſe of 
and State Juſtice be made Ule of againſt a Defendant on the Death of ſuch r 
T0 420 neſs, at another Trial. | 


and Vol. 4.! | 
fol. 261. and 2 Rol. Rep 460, 461. i State Trials, Vol. 4. f. 237, & E State Trials, Vol. 4. f. 265 to 
272. Vide ſupra ſe. 9. 1 Sid. 325. 2 Keb. 384. pl. 54. | | | 


4 . Sec. 13. 


of Ph, & Ma. And that this cannot be extended far ther than the parti- 


Infoi mation of a Witneſs taken upon Oath before a Juſtice of Peace, be- 


| Chap. 46. 4 Of Evidence. 43 I 


Sec. 13. Allo it ſeems clear that Depoſitions taken in the Spiritual H p.c, 263 
Court in a Cauſe of Divorce for a Forcible Marriage cannot a be given * . 


in Evidence upon an Indictment for ſuch Marriage on the b Statute of 3 H. Ven; 


" . , Ch, 2 
7 | D ; . . 0 + ; . 
Sect. 14, As to the ſecond Particular, viz. How far Hearſay is Evi- 8 


dence : It ſeems © agreed, That what a d Stranger has been heard to ſay f. 375, 414 
is in Strictneſs no Manner of Evidence either for or againſt a Priſoner, 415, 761, 
not only becauſe it.is not upon Oath, but alſo becauſe the other Side hath wo 905 
no Opportunity of a croſs Examination; and therefore it ſeems a ſet- fol. 143, 210, 
tled Rule, that it ſhall never be made uſe of but only by way of In- * a 
ducement or Illuſtration of what is properly Evidence; yet it ſeems f a Vide foprs 
that what the Priſoner had been heard to ſay at another Time, may be ſe. z. 


ven in Evidence for him, as well as againſt * him, and alſo what 1 


Witneſs hath been heard to ſay at another Time, may be given in Evi- 325, and. 
dence in order either to invalidate or confirm the Teſtimony which he 232, 333, 
gives in Court. 3 55 3 Vol. 3. tal. 
Sect. 15. As to the third Particular, vi. Whether Smilitude of Hands 44, 145, 
be any Evidence in Criminal Caſes : It is obſervable that this with other 299, mw; 
Circumſtances in Algernoon Sidney's Caſe was ruled to be good Evidence , Stig Tris 
of his having written a Paper charged againſt him as an Overt-A& of High als, vol. 3. f. 


"Treaſon: Yet in the Trial of the ſeven © Biſhops, the Court was divided 254, 255. 


. s Vide ſupra 
in Opinion, whether Smilitude of Hands were Evidence of the Defendants ſe. 3. 7 
having ſigned the Paper charged againſt them as a Libel; and the Parlia- Y _ N. 
ment having declared an Opinion in the Reverſal of Algernoon Sidney's bo ay 
Attainder, that Compariſon of Hands is no Evidence of a Man's Hand- 303. Vol. 3. 
Writing in Criminal Caſes: It ſeems to have been generally holden * ſince ao 1 » 
that Time, that, it is not Evidence in any Criminal Cafe, whether capital or 429. Vol. - 
not capital. [445] 1 85 e Viac 052253" 
| 19 i a , 1 3 ſet, 9. & 12. 
As to the thitd Point, vig. Who may be Witneſſes in Criminal Caſes, i Sat Trials, 
1 | | 3.6, 
I ſhall endeavour to ſhew, 213, 216, 
: | * 3 | : 1 217, 226, 
1. Whether a Huſband or Wife may be Witneſſes for or againſt 9265 age. PS 
another, | EY tate Trials, 
a ol. 3, fol. 
2. Whether a Judge or Juror may be a Witneſs. | . 
3. Where an Accomplice in the Crime charged againſt a Priſoner oy 927 
may be a Witneſs againſt him or for him. . | 1 
4. Where a Perſon ſhall be diſabled to be a Witneſs in Reſpect of his 893. Vol. 4. 
: 2 i ime. +. 06-274, 37 2. 
having been attainted or convicted of a Crime : q and Francia' 
Where it is a good Exception againſt a Witneſs that his Intereſt 5; 1 
. | Ld. Raym. 
is concerned. | | Ld. Raym. 39-4. 
«7 : 7 f Co. Lit. 6 b. 
6. What other Exceptions are good againſt a Witneſs. 1 


I | | | 686. pl. 4. 
Sec. 16. As to the firſt of theſe Particulars, viz, Whether a Huſband H, P. 1 263. 

or Wife may be Witneſſes for or againſt one another : It ſeems ® agreed, 1 

That the Huſband and Wife being as one and the ſame Perſon in Af- 2 H. H. P. c. 

ſection and Intereſt, can no more give Evidence for one another in any Caſe 8 7 

whatſoever than for themſelves; and that regularly the one ſhall not be H TG. 

admitted to give Evidence againſt the other, nor the Examination of the og 

one be made Uſe of againſt the other, by Reaſon of the implacable Diſ- 1 

ſenſion which might be cauſed by it, and the great Danger of Perjury State Triats, 


from taking the Oaths of Perſons under fo great a Biaſs, and the 9 YL 4. fol, 
Jace. $08, 


. I SEES — 8 ** * 
1 2 7 + wn — ** 

-. ax wo 
**, — 


2 3 — 


3 


P 
— 
- 1 — — a - ESTES 
- * * jo Wy 1 i L_ 2 —— — 
” — — — rao 8 2 rt I W IVE — — - e 8 —— 
_ 9 4 — .* . 0 #0" au 6 12 * — # * - * * $A x * 1 2 — 2 « a 
8 5 n 2 8 — 8 - g ONS ITE TRE} x 2 e W TIT ** "= 0 - co. ca od . —— — — 0 —— A 5 
Ne 4 ö « 5 x 2 dy 2 bh N 1 : n NE — N Pe —_— I 4 — F My — 24 „ , — 
© nog % ws Vx x — 5 —__ A 2 TIN. n a. * 8 8 ; E SR > > _ . * — ů — —⅛¾ = 5 — — - — — 
g 4 2 heh G aaa WIL 8 — . wok 1 — 4 e _ RET er: N i PR — Chats — 2 ww . — — 3 2 
b ge os, r x 2 * — — n K 2 3 * r - < 2 r X Wo _ Is a 7 + N 5 F 2. "ag " Re —— ton dog e 8 E F i 4 . - y 
h— 1 * , . — — : ok * . « = . — * 5 * KA * ps . - h "<I> , 8 — nes nos . : Z : P a 
X — 2 — - —— 3 A > * & - I 2 * 5 . 8 Ss > 22a. 
"= . - — — : N e — 1 A 5 - 3 4 8 — . 4 — — — - 
„% o * > pg — iS SD PTLES « 2 - — * * . « * ö — 8 - "Gat . N 3 * 2 — — X wy . — 
r 9 > +38: F rf wes - pu 4 * ih MIN -*_ _—_ OY 7 SER < MESA ” * — 8 C D — X - 
" * by 7 — 1 a * os 2 — — — > — I * 4 —— 1 TI wa PS , 8 = 4 9 2 — — —_ RED Canes bh i 1 4 X — 4 — 3 2 2 — " = — 1 — — — 2 NC — ww” O 
* IE 29 a l 2 4 « . 8 — — 2 jr < — -— 2 — (ORE: — 
— — — > "L.vx\ : 3 > > ws —— * e — — — _ — — = _ — — LESS — a . * b 8 — hy . 
N — as - - hk $4 4 — * 1 1 — 2 2 — 
7 22 —— 7 — 


. 


2 — 
£ 
— rec 
CIS — : 
— —— 
. 


432 | | Of | Evidence: Bock 11 ; 


* Raym. 1. Hardſhip of the Caſe : And therefore it "bath been 4 adjudged, ' That the 
pod the ad. Huſband cannot be a Witneſs againſt the Wife, nor the Wife apainſt the 


mitted in Huſband, to prove the firſt Marriage on an Indictment on the Statute of 


mh 1 b Fac. I. 11. fora ſecond Marriage. Yet © ſome Exceptions have been 
State Trials, allowed to this general Rule in Caſes of evident Neceflity, as in the Lord 


Vol. 4 f. 754-1 Hudley's Caſe who held his Wife's Hands and Legs while his Servant, by 
—_— his Command; taviſhed her; or where a Man is indicted for a *© forcible 
In Reym, Marriage againſt the * Purpott of 3 H. 7. or where either a Huſband 


1 At or Wife have Cauſe to demand s Sureties of the Peace againſt the other, 
| ini . | St 

— 4 Sect. 17. As to the ſecond Particular, viz. Whether a Judge or Juror 
Wife may be may be a Witneſs: It ſeems * agreed, that it is no Exception againſt a 
gaiaſt one Perſon's giving Evidence either for or againſt a Priſoner, that he is one of 
another in the Judges or Jurors who are to try him. And in the Caſe of Hacker, 
1 mode two of the Perſons in the Commiſſion ſor the Trial came off from the 
is adjudged, Bench, and were ſworn and gave Evidence, and did not go up to the 
1 m_— 47- Bench again during his Trial: . . 

"_ Ir FG Sef. 18. As to the third Particular, viz, Where an Accotnplice in the 
z3ot,  _- Crime charged egainſt a Priſoner may be a Witneſs againſt him or for him: 
Ne 2 It has been long fertled ®, That it is no Exception againſt a Witneſs that 
265, 269, be hath confeſſed himſelf guilty of the ſame Crime, if he have not been 
Hutt. 116. indicted for it; for if no Accomplices were to be admitted as Witneſſes, 
3 ed it would be generally impoffible to find Evidence to convict the greateſt 
2. Vol. 1. f. Offenders, Alſo it hath been often ® ruled, That Accomplices who are 
94-99. indited, are good Witneſſes for the King, until they be convicted. Alſo it 
in deniedio bath been * adjudged, That ſuch of the Defendants in an Information 
be Law, againſt whom no Evidence is given, may be Witneſſes for the others. It 
0 C488. hath been alſo » adjudged that where A. B. and C. are ſued in three ſe- 
State Trials, veral Actions on the Statute for a ſuppoſed Perjury in their Evidence - 
Vol. 4. fol. concerning the ſame Thing, they may be good Witneſſes in ſuch Actions 

for one another, / 

pl. 43- Sect. 19. As to the fourth Particular, vig. Where a Perſon ſhall be 
f See B. 1. ch. qiſabled to be a Witneſs in Reſpect of his having been attainted, or con- 
1 fee B. . ch. victed of a Crime; It ſeems agreed, That a Conviction, and therefore 4 
60. ſet. 4. fortiori an Attainder, or Judgment cf ? Treaſon, 1 Felony, * Piracy, 
' on Premunire or * Perjury, or of Forgery on 5 Eliz. and alſo a * Judg- 
Vol. 2. fol, ment in Attaint for giving a falſe Verdi, or in Conſpiracy at the Suit of 


257, 632, the King, and alſo * Judgment for any“ Crime whatſoever to ftand in 


Kely 12. the Pillory, or to be whipt or branded, being in a Court which had a 
1 Sid. 133. * Juriſdiction, are good Cauſes of Exception againſt a Witneſs, while 
Pla 6. they continue in Force. ! 

i Kely. 12. 

x State Tri - 


als, Vol. 1. f. 96, 696, 697, 723. Vol. 2. fol. 3 34, 501. Vol. 3. fol. 161, 217, &c. 595, 668, 669. Vol. 4. fol. 12, 
2}. 1 H. P. C. 303, 304. See Hale's Opinion to the contrary arggendo. State Trials, Vol. 1. fol. 724. and 
Bracton 118. b. I State Trials, Vol. 1. fol. 95. Vol. 2. fol. cot.  ® State Trials, Vol. 1. fol. 966. Vol. 4; 
fol. 12. Kely, 17, 18. 3 Keb. 136. pl. 70. Vide Vol. 1. fol. 697. *® 1 Sid. 237. pl. 4. Vide Trials per pais 
148. Style 401. 12 Afl. 12. Savil 34, © 2 Rol. Abr. 685. pl. 3. P 5 Mod. 16. Kely. 33. 1 Raym. 
369. Co. Litt. 6. b. 2 Bulſt. 154. r 2 Rol. Abr. 686. H 2,3. s Co. Litt. 6. b. Raym. 32. infra 
Sect. 22, 23. Supra ch. 37. ſect. 52. Co Litt. 6. b. H. P. C. 363. » Co. Litt. 6. b. Vide fupra ch, 43. 
Sect. 25. 33 H. 6. 55. pl. 45. 2 H. H. P. C. 277. But H. P. C. 263. tis ſaid in general, that one attaint of Forgery 
cannot be a Witneſs. * Co. Litt. 6. b. 2 Roll. 684. pl. 4. Y 33 H. 6. 55. pl. 45. 24 E. 3. 34. pl. 34. Vide 
ſupra ch. 43. ſect. 25. B. 1. ch. 72. ſect. 9. Co. Litt. 6. b. 2 H. H. P. C. 277. But H. P. C. 263. 'tis ſaid in general 
that one attaint of Conſpiracy cannot be a Witneſs. That it is not material whether ſuch Judgment were actually 
executed. 2 Salk. 689. z Inſt. 219. 3 Lev. 426. But Co. Litt. 6. b. Kely 37, 38. H. P. C. 263. 2 Hl. H. 
P. C. 277. 5 Mod. 75, 76. ſeem to make the Execution of the Judgment material. aa 2 Salk. 689, 3 Lev 426. 
This Point is made a Quære, 5 Mod. 15, 16, 75, 76. Skin. 578, 579. And it is ſaid that by the Civil and Canon 
Law no ſuch Judgment diſables a Witneſs, unleſs the Nature of the Crime be infamous. 3 Lev. 426, 427. bb 1 Sid. 


1. pl. 15. Ray m. 32. 
ns Sec. 20. 


g 46. Of Evidence a 


\ Sect. 20, But it is agreed, That no ſuch Conviction or Judgment 2 State Trials, 
can be made Uſe of to this Purpoſe, unleſs the Record be actually pro- 4 pRog 
duced in Court. Alſo it is a general Rule, That a * Witneſs ſhall not be * 8 505 
asked any Queſtion the Anſwering to which might oblige him to accuſe Vol. 3. f. 425. 
himſelf of a Crime ; and that his Credit is to © be impeached only by ge- yok. th 
neral Accounts of his Character and Reputation, and not by Proofs of abs, Vol. 2. f. 

rticular Crimes, whereof he never was convicted. 3 | 

Se. 21. It ſeems clear, at this Day, That Outlawry in a perſonal Ac- ar - i 
tion is not a good Exception againſt a Witneſs, as it is againſt a Juror, Vol. 4. f. 44. 


And that a Perſon convicted of Felony, who is admitted to his Clergy — 


and © burnt in the Hand, is thereby re-enabled to be a Witneſs. 605. & ibid. 
Seck. 22. It ſeems * agreed, That the King's Pardon of Treaſon or 55: ned 


Felony after a ConviQtion or Attainder, reſtores the Party to his Credit: to fpeak to 


Alſo it was holden by the late Chief Juſtice * Holt, That the King's Par- clear himfelf. 
don will remove «. Man's Diſability to be a Witneſs in all Caſes whatſoever, val. 3. Lags, 


wherein it is only the Conſequence of the Conviction or Judgment againſt 257, 680. 
him, and not an expreſs Part of the Judgment, as it is in Conſpiracy h at 7014129, 


the Suit of the King, and in Perjury on the Statute» But this Matter Vas tier, 


F ſeems not to be fully ſettled, [118] 267, 297. 


Se. 23. It hath been k ruled, That a Conviction of Perjury doth not: ff. Hf. 
diſable a Man from making an Affidavit in Relation to the Irregularity of zou. 
a Judgment. 5 5 But 33 H. 6. 
Sect. 24. As to the fifth Particular, viz. Where it is a good Excep- fen Nose 
tion againſt a Witneſs that his Intereſt is concerned: It ſeems an un- 2 Rol. Abr. 
conteſted! Rule, in all Caſes whatſoever, That it is a good Exception 875: PE +: | 
againſt a Witneſs, that he is either to be a Gainer or Loſer by the E- eb. 4 ge] 
vent of the Cauſe; whether ſuch Advantage be direct and immediate, e Supra ch. 
or conſequential only, And this ſeems to be the Reaſon why he who, is NN g 
Bail for the Defendant, ® cannot be an Evidence for him without Conſent. * Sapra * 
Alſo upon the ſame Ground it is ® agreed, That he who borrows Mo- 37. fect. 48, 
ney upon an uſurious Contract, cannot be a Witneſs upon an Informa- 9 $14; 
tion for the Uſury (unleſs he hath paid the Money) whether ſuch In- 669. 
formation be brought by himſelf or any other; for if in ſuch Caſe a Ip | 
Man might be a Witneſs, he would in Effect ſwear for himſelf, by pro- B. 1. . 
ving a Matter which may avoid his own Contract. And upon the like ſet. 9 . 
Reaſon it hath been ? ruled, That he who by a Slight hath been im- 2 . o08 
poſed upon to ſet his Hand to a Note for more Money than he intended, 2 Salk. 481. 
is no good Witneſs on an Information for the Cheat; becauſe a Con- Ry. 8. 
viction may be a Means to avoid the Note, by being made Uſe of by 1 Sid. 237. 
the Party when ſued upon it, as a Motive to influence the Jury, which . 
cannot well be prevented, tho' in Law it be no * Evidence. And for the n 1 18. 
like Reaſon I take it to be generally agreed, That he whoſe Property 1 H. H. P. c. 
may be prejudiced by a Forgery, is no Evidence to prove it on an Indict- 241 KE5 0 
ment or Information. And if it be a Forgery within 5 Eliz. a farther 2. 
Reafon may be. offered why ſuch a Perſon cannot be an Evidence be- ® State Trials, 
cauſe he may have an Action on the Statute ; and upon this Reaſon a- e 
lone it hath been adjudged, That he againſt whom a Verdict is given, 842. 3d Eat. 
cannot be a Witneſs to prove Perjury in the Evidence. And yet it ap- 2851 25 
pears from daily Experience, That * a Perſon beaten, and generally any * 4-6. 
other Perſon to whoſe * Damage a criminal Information concludes, 1s a 685. pl N 
12 3 IAH. IHA. . Ge 
2 


LS | * 3 2 

e +. + : . | . DI : L QA 30 8 | 
» Raymy 191. Vide 2 Keb. 384. pl. 54, ? 1 Salk. 283, Vet between the King and Paris, 1 Sid. 431. 2 Keb. 572. 
pl. 84. 1 Vent. 39. the contrary was ruled in a ſtronger Caſe, by three Judges againſt the Opinion of Twiſden. 
1 Salk; 283. pl. 12. 1 Sid. 325. * Salk. 283. pl. 12. 2 Rol. Ab. 685. pl. 4. and the ſame Point is taken 
for granted. 1 Sid. 237. pl. 5. 1 Keb. 836. pl. 17. Vide 1 Salk, 283. pl. 12. * 2 Rol. Abr. 685. pl. 5.2 Keb. 
572. pl. $4. | u 1 Sid. 237. pl. 5. 2 Keb. 384-pl. 54. 572. pl. 84. 1 Keb. 836. pl. 17. 1 Salk. 286, pl. 20. 
1 Sid. 211. pl. 8. 


Vox. II. TY good 
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good Evidence to prove ſuch Battery or other Miſdemeanor, notwitkſang. 
ing the Objection that he may have an Action. And therefore, upon the 
Whole, the Rules of Evidence concerning this Matter ſeem not to be clear- 


ly ſettled. | - 
a State Tri- l Sec. 2 5. It ſeems * agreed, That it is no good Exception againſt a 
| | Witneſs, That he has a Maintenance from the King; for every one may 


als, Vol, 2. 
1 3345 335. maintain his own Witneſſes. Alſo it hath been o adjudged to be no good 


N * Nah, Exception againſt a Witneſs, That he has received a Reward for having 
Vol. 1. f. 23, made a Diſcovery of the Crime to be proved againſt the Priſoner, Alfo 


724: Vl. z. jt hath been © ruled to be no good Exception, That a Witneſs hath the 


f. 334, 335- 272 $4514 to i 
Vol. 4. f. 121. Promiſe of a Pardon or other Reward on Condition of giving his Evidence, 


Kely. 18. unleſs ſuch Reward be promiſed by Way of Contract for giving ſuch and 


. ſuch particular Evidence, or full Evidence, or any Way in the leaſt to biaſs 
Vol. 2. f. 334, him to go beyond the Truth; which not being eaſily avoided in Promiſes 
7 . or Threats of this Kind, it is certain that too great Caution cannot be uſed 
But Sir Mat- in making them. 7 86 
= Lp is Sef. 26. As to the ſixth Particular, viz. What other Exceptions are 
G * good againſt a Witneſs: It ſeems © agreed to be a good Exception, That 
1 H. H. P. C. a Witneſs is an Infidel ; That is, as 1 © take it, That he believes neither 
the Old nor New Teſtament to be the Word of God; on one of which 


304. 
1 wt 5 our Law require the Oath ſhould be adminiſtred. [119 


1 
State Trials, Witneſs that he is an Alien, or Villein, or Bondman, &c, 
the Witneſſes 


Foo 6. that the Evidence for the Defendant in an KE Appeal, whether capital or 
£ H. P. C. 263. not capital, or in an Indictment or Information for a! Miſdemeanor, muſt 


26 . 
2 I. H.P.C. alſo be upon Oath, And it is ſaid by Sir Edward“ Coke, That we never 


| 2 8. — ; * 5 » ; 6. . » FE 
A 1 47. read in any Statute, ancient Author, Book-Caſe or Record, that in Cri- 


1 Brown 


. 1 is alvrays tender of departing from the ſettled Practice of their Predeceſ- 
= ; Toft. 79. ſors, and generally chooſing rather to preſume it originally founded on 
" f. C ſome Statute or other good Foundation, than to ſuffer the Reaſonableneſs 
* Hol it to be nicely inquired into, which might be an Inlet to endleſs Un- 
o Cro. Ca. certainties, it was thought neceſſary to enact by 1 Anne g. Par. 3. That 
2 Bald. 147%. after the twelfth of February 1702, every Per ſon who ſhall be produced or ap- 
State Trials, pear as a Witneſs on the Betalf of the Priſoner, before he or ſhe be admitted 
vs 1 - 55» to depoſe, or give any Manner of Evidence, ſhall fir# take an Oath to depoſe 
1.20 ; 37. the Truth, the whole Truth, and nothing but the Truth, in ſuch Manner as 
U 264, the Witneſſes for the Queen are by Law obliged to do; and if convicted of any 
2 rn ST Fr. ful Perjury in ſuch Evidence, ſhall ſuffer all the Puniſhments, Penalties, 
4 Jac, ch. 1. Forfeitures and Dy/abilittes, which by any of the Laws and Statutes ; of this 
7 Realm, are or may be inflicted. upon Perſons convicted of wilful . 
„ A ed. 30. 


_ 


Chap. 46. Of Evidence, | 11 


Seck. 30. As to the fifth Point, viz. Whether a Defendant in criminal 
Caſes have Right to Proceſs to bring in his Witneſſes : I take it that in | 
Proſecutions for Miſdemeanors the Defendant may take out Subpzna's of « State Tri 
| Courſe, but that in Capital Caſes he hath no * Right by the Common ais, Vol. * 

Law to any Proceſs againſt his Witneſſes without a © ſpecial Order of the 99%: Vel. 3. f. 
Court. But it is enacted by 7 MV. z. 3. Par. 7. That all Perſons accuſed and 125 "0 
indiffed for any High Treaſon, whereby any Corruption of Blood may enſue, * Vide State 
ſhall have the hike Proceſs of the Court where they ſhall be tried, to compel - ow Vol. 
their Witneſſes to appear for them at any ſuch Trial or Trials, as is uſually . 7 hh 
granted to compel Witneſſes to appear againſt them, And it ſeems that ſince o Pot in Tor 
the Statute of 1 Annæ, 9. ſet forth more at large in the precedent Section Sits 2 
which ordains, That the Witneſſes for the Priſoner. ſhall be ſworn, Proceſs Vol, i. £995: 
may be taken out againſt them of Courſe in any Caſe whatſoever. | 2 is ſaid that 

Sect. 31. As to the ſixth Point, viz, What Evidence maintains an In- * 

dictment, &c, Having already ſhewn, Ch. 2 5. Sect. 115. and Book 1. Ch, the Priſoner | 
30. Sect. 9. That according to the later Opinions, where one is indicted A 
upon a Statute, and the Evidence doth not bring the Caſe within the Sta- his Witneſſes, 
tute, but yet proves the Offence. in the Indictment as it is an Offence at the &. 
Common Law, the Defendant may be found guilty at the Common Law 
and the. Words contra formam Statuti rejected as Surplus: Having alſo 

ſhewn, Ch. 3 5. Sect. 11. That it is ſtrongly holden that a Man cannot 

be found guilty of an Indictment againſt him as Principal, upon Evidence 
which only proves him to have been Acceſſary before, but ſhall be diſ- 
charged of the Indictment; I ſhall in this Place take Notice only of the 
following Particulars s. 5 | | 
Sec. 32, Firſt, That it is a ſettled Rule © in all Caſes, whether capi- H. p. C. 
tal or not capital, That the Day laid in the Indictment or © Appeal is not * 
material upon Evidence, but that the Defendant may be convicted upon Sin H. P. O. 
Proof of a Fact at any other Time, Whether before or after the Day laid; 2 H. H. P. c. 

ſo f that it were before the Time when the Iadictment or Appeal were 297, ; 
preferred. And zgreeably: hereto Sir # Henry Vane was found guilty of an 12 = 
Indictment of High Treaſon laid on the 3oth of May, 11 Car. 2. upon E- Kely. 16. 5 
vidence of a Fact done the 3oth of January 1 Car. 2. 2 Inſt, 318, 
ect. 33. Secoridly; That where the Time proved varies: from that laid Sete Trab, 
inet ae Indictment or Appeal, the Jury may either find the Defendant guilty Vol. 4 f. 9. 
generally, in Which Cafe the Forfeiture (hall relate to the Time laid, till gen 288. 
the Verdict be falſified by the Party intereſted, (as it may be in this“ Re- State Trab. 
ſpeQ; tho not as'ito the Point of the Offence,) or they may | ſpecially Vol. 4. f. 9. 
find him Guilty on the Day on which the Fact is proved, whether before : 8 8 
on after the Day laid in the Indictment of Appeal, in which Caſe the For- 2 Inſt 218, 
feiture {ſhall relate to the Day ſo ſpecially: found. But where a Verdict ex- ? . ; '- 
preſly finds a Defendant guilty before the Time laid in the Inditment or 270. 9 
Appeal; whether it may be falſified, as to the Time, by the Party intereſted, 3 loft. 230. 
as ĩt may be where it finds him guilty generally of the Offence in the Indict- 8 > 
ment or Appeal, upon Evidence of a Fact after the Time laid, may deſerve Kay. 16. 
ta haiodefidered:::; 5. [2b bo ono 22 nr IND ANN Amn C26 
Sec. 34. Thirdhy, That where a certain * Place is made Part of the 1 kn 
Deſeription of the Fact which is charged againſt the Defendant, the leaſt 2 Toft. 318. 
Variance as to - ſuch. Place between the: Evidence and Indictment is 3 gat. 239 
fatal 3 as where a Treſpaſs in Taking away Goods, or any other Offence 661. 12 
is alledged in ſuch a Pariſh! in the Houſe of J. S. or in ſuch a Pariſſi in H. P. C. 
aiPlay-Houſe in Lincoln s-Inn- Fields, and upon Evidence it appear to — 4 
have been done at the Houſe of a different Perſon, or that there is no State Trials, 


Play-Houſe in Lincoln's-1nn-Fields, But it is a ſettled! Rule, That a Place Vol. 4. f. 9. 
— : laid Rely, 15, 33 


, 
o * 
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laid only for a Venue in an Iadictment or Appeal is no Way material upon 
2 Hf. H p. C. Evidence; but that a Proof of the fame Crime at any other Place in the 
ſame County, maintains the Indictment or Appeal as well as if it had been 


291. | ; . 
| See the Books proved in the very fame Place. Alſo it hath been! adjudged, That after a 


ade time hath been proved in the County in which. it is laid, Evidence may 


ch. 25. be given of other Inſtances of the ſame Crime in another County, in Or- 
ſe. 35 19 54: der to ſatisfy the Jury. Alſo it was * adjudged, in Sir Henry YVane's Cafe, 
git, That where one is indicted for High Treaſon in compaſſing the King's 
b Kely. 33. Death in the County of M. and the Levying of War in the fame Count 
8 is laid as an Overt-Act of ſuch Treaſon, and d proved in' the ſame County 
Vol. 1. Jog. by one Witneſs, the Levying of War in another County may alſo be pro- 
Vol. 2. f. 37, ved by another Witneſs, . But it ſeems to have been agreed at the ſame 
76, 7358 Time, That Where the Levying of War is the Treaſon for- which the 


Tm Vol. 4. Party is indicted; -# muſt be, filly. proved in: the! County in which it is 
78. 


nnn laid, Alſo it ſeems, That at this Day the Levying of War can in no 
ceſſary that Caſe be given in Evidence as an Overt-Act in any County in which it is 
ſome Overt- not laid, unleſs it tend to prove ſome Overt-Act that is expreſly laid; for 


Act be pro- 


ved in the it is enacted by 7 Mil. 3. 3. Par. 8. Thet no Euidence ſhall be admitted or 
ſame County 3 given of any Overt-Act that is not expreſiy laid in the dadidment | againſt 
wa — 4 any Perſon or Perſons whatſoever, In the Conſtruction, whereof it hath 
ſing could no been * adjndged, That where one is indicted. for High Treaſon in ad- 
we e hering to the "oo 32 2 certain _ = 1 54 mm 
in te Coun- in a certain Ship called the Clencarty, are laid as the Overt- 
ty wherein it {ſuch Adherence, no Evidence can be . given. of any other diſtinct Act f 
ö Adherence, having 1 wag = 7 nor any Way prog = from, _ 
bove cited. | Was e in the C/zntarty, tho' it 'conduce to prov lame Species o 
3 N gas: nh e on ſuch an 3 | 1 be 
9 Va given of the Prifoner's having tun away to the Enemy in a Cuſtom- 
N £ Houſ:-Roa, Sc. But it hath bern adjudged; That —_ one is indicted 
de genen to ddr the King . 2b cnc ofthe Over Acts ef al 
„„ pgreement to aſſaſſmate the King as ont of the Overt-Acts of 
1e Sycafon, the Defendati's giving aliens abiding ther Ee um u. id of 
743, 1, the Perſons Names who were e 2 in the Aſſaſſina- 
33. 4. tion, may the given in Evidence againſt him upon Iuch Jadiftment, becauſe 
: Le, it 1 end to prove his Agreement to the intended Aſſaſſinatbn, 
2 which Agreement is one of the Overt- Acts laid in ãhe Indictment. Alſo it 
099. Vol. 2. bath been © adjudged, That where: the Writing of ſeveral treaſonable 
rr. Letters is laid. as an Overt:- Ad of High Treaſon in ing the King's 
Vol 3. K. 5:3 Death, and the Puoport of ſuch; Letters is -ofily-det forth in the In- 
109. diciment wichaut a particular. Recital or Deſciipion af àny of them, 
On 4 — the + Tt making good ſuch Charge: may be read at the 
e gr 5 itt 507 10k Hm bt e INT 
Words ' est. 35. Howrthly, That where ſeveral Overt-Acts, are laid in an In- 
_— 3 2 of High 'Traſon, the Proof of arg b; of them maintainsthe Indi 
trealbnatie ment as much as [if-euety-one:of: them wre proved. og 18997 10 582 
8 Sect. 36. Fifthly, That where one is indicted for writing: Libel je- 
2 Voloa. unden teviorem fequentent, or for forging a Deed ſo and ſo deſcribed, an 
f. 74.6; Val. 3. the [leaſt Varidnce dt wenn the Libel recited, or Deed deferibed, and thoſt 
f. 204, 719. given in. Evidence, is fatal ; but chat where the Subſtance only of à Libel 
Vol. 1. f. 903. is ſet forth in Latin, it is ſufficient if the Libel be proved to have ethe fame 
851. WII. a. Scuſe as lis ſdtdomb; co Vet it ems agreed, U hat it is no Evidence in- any 
vis 15g. Criminal; Caſe, that the Defendant ſaid ſo and ſo, or Words to he like 
' Salk. 560. - Effect ; becauſe the Court muſt know the very Words to judge of their 


661, 0 4 a 4 (2 
+ gy Foree and Effect. 


= Hob. 20. I See. 37. 
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Sec. 37. Sixthly, That a Variance between an Indictment or Ap= 
peal of Death, and the Evidence, as to the Inſtrumental cauſe mentioned 
in ſuch Indictment or Appeal, is no way material, ſo that the Party be Ars 67; 
proved to have died by the fame Kind of Death as is alledged in the : lag 3'9- 
Inditment or Appeal. And therefore it is“ agreed, that if one be in- H.P.C. 263. 
dicted or appealed for killing another with a Sword, and upon Evidence * See the 
it appear that he killed him with a Staff, Hatchet, Bill or Hook, or 1 — 83 
any other Weapon with which a Wound may be given, he ought to be ſupra ch. 23. 
found guilty, for the Subſtance of the Matter is, whether he gave the £2 84. 
Party a Wound of which he died; and it is not material with what Wea- 
pon he gave it, tho' for Form's ſake it be © neceſſary to ſet forth a par- © Vide ſupra 
particular Weapon. And on the fame Ground it hath been alſo * adjudged 5: 17 84: 
that an Indictment, or Appeal for poiſoning a Man with one Kind of H.P. C. 266, 
Poiſon, may be maintained by Evidence of a different Kind of Poiſon; 3 Inſt. 319. 
for the Subſtance of the Matter is whether the Defendant did poiſon the * 4 170 
Deceaſed or not, Yet it ſeems clear, That Evidence of poiſoning 2979. 
burning or famiſhing, or any other Kind of killing wherein no Weapon : Inſt. 319: 
is uſed, will not maintain an Indictment or Appeal of Death by killing 
with a Weapon; and that Evidence of killing with a Weapon will not 
maintain an Indictment or Appeal of Poiſoning, &c. becauſe they are 
different Kinds of Deaths ; and in like Manner that an Indictment of 
Treaſon could * never be maintained by Evidence of Treaſon of a different! State Trial, 
Species. | 5 Vol. 4. f. gz 
Se. 38. Seventhly, That it ſeems a * general Rule, That where-ever 291. 
a Variance between an Indictment or Appeal, and the Evidence brought to * H. P. C. 
ſupport them, is material or immaterial in reſpe& of the Principal; in the 1 
ſome Caſes alſo it will be material or immaterial in Reſpect of the Acceſ- 25 , ü 
ſarv. | 0 3 Inſt. 165. 
mm 39. Eighthly, That it is v ſettled at this * Day, That if an In- „g ancien 
dictment or Appeal againſt A. B. and C. for the Death of D. charge A. as ly ſome O- 
having given the mortal Blow, and B. and C. as having been preſent, pro- Re 
curing and abetting, and the Evidence prove that 5. and C. gave the Supra ch. 3 
Blow, and that A. was only preſent procuring and abetting; yet it main- ſect. 7. Leut. 
tains the Inditment, becauſe in ſuch a Caſe in the * Judgment of Law, g. p. C. 41. 
the Act of any of them is the Act of all. pj Letter A. B. 
Sect. 40. Ninthly, That it hath ' been reſolved, That if one be in- W Com, 
dicted as Acceſſary two to, and upon Evidence appear to have been Acceſ- f alk. = 
ary to one of them only, yet he ſhall be found guilty, But it is ® holden 335. 


by Sir Edward Coke; That if an Appeal be brought againſt two as Prin- 3 Nod, 121. 


cipals and againſt another as Acceſſaty to them, and one of thoſe charged 18 1 
as Principals be found Not guilty, the Acceffary is diſcharged, for which * 
he gives this Reaſon, That becauſe the Plaintiff made him Acceſſary . 
two, he cannot be found Acceffary to one. But no Authority is cited for 60. _ 1 
the Maintenance of this Opinion; neithef doth it ſeem eaſy to reconcile Pro. Appe 
it with the Reſolution above-mentibned, unleſs the Rules of Evidence on an — 40 or 
Appeal differ from thoſe oh an Indictmént, which I do not ® find that 141. 
they do as to other Variahoes. | 8 
0 P. C. 202. Supra ch. 23. ſect, 76. ch. 2c. ſect. 64. * See the Books above cited, and B. 1. 
4 55 0,6, ch ed. —— yo | wh, — rock 38, ſect. 9, 9. ch. 41. Fray 19 Co. 119. a. 


C. 222, 265. 2 H. H. P. C. 292. Vide Keilw. 107. and ſupra ch, 29. ſect 46, 47. 2 Inſt, 183. 
Vide ſupra ſeft, 32, 34, 37. 38, 39. | 


Vor, II, 5 T Seck. 41. 


2 H. H. P. C. : 
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9 Co 67. b. Sec. 41. Tentbly, That it hath been ® agreed, That if a Perſon be ge- 
3 72 = nerally indicted for the Murder of another ex malitia præcogitata, and no 
"'b See Bir. ch expreſs Malice appear upon the Evidence but only * Malice implied by Law, 
51. ect. 18, yet he ſhall be found guilty, Alſo it hath been © adjudged, That where 


19. f 40. an Indictment ſets forth all the ſpecial Matter in reſpect whereof the Law 


to 43. 


1 © 9 Co. 67. 


49 Co. 62, 


63, 67. 


implies Malice, a Variance between the Indictment and Evidence as to the 
Circumſtances doth no Hurt, ſo that the Subſtance of the Matter be found. 
As d where an Indictment for the Murder of a Serjeant at Mace in London 
upon an Arreſt, ſuppoſes that the Sheriff made a Precept to ſuch Serjeant 
for the Arreſt, and upon the Evidence it appears that there was not an 

ſuch Precept, but that the Serjeant made the Arreſt ex icio at the Plain- 
tiff's Requeſt upon the Entry of the Plaint, according to the Cuſtom of 
the City ; for the Subſtance of the Matter is whether the Defendant killed 


an Officer in the lawful Execution of legal Proceſs. 


* Co.Litt.6.b Sed. 42. Eleventhly, That violent © Preſumption from plain Circum- 
S. P. C. 179. ſtances is in ſome Caſes taken for full Proof; as where a Man is ſtabbed 


Lett, A. 
Vide ſupra 
ch. 45. ſect. 


in a Houſe, and another runs out with a bloody Knife in his Hand, and no 
one elſe is in the Houſe at the Time; alſo it is ſaid, That a probable 


10, and State Preſumption is of ſome Weight, but that a light one is not to be regarded 


Trials, Vol. 
1. fol. 181, 
636. Vol. 

2. fol. 408. 


Vol. 3.f. 228 
229, 688. 


at all, - x45 1 

Sed. 43. Trelfthly, That it is enacted by 21 Fac. 27. That if any 
Woman be delivered of any Iſſue of ber Body, Male or Female, which being 

* born alive ſhould by the Laws of this Realm be a Baſtard, and that ſhe endea- 


689, 894 to vour pri vately, either by drowning, or ſecret burying thereof, or any other 


901, 928, 


way, either by herſelf or the procuring of others, ſo to conceal the Death 


29, 930. : x 2 : 
2 4 [ks b. thereof, as it may not come to light, whether it were born alive or not, but 


2 Kely. 32. 
288, 289, 


I ely. 32, 
33. 


& Kely 33. 


1 Kely. 32. 


be concealed ; in every ſuch Caſe, the ſaid Mother ſo offending ſhall ſuffer 
Death as in Caſe of Murder, except ſuch Mother can make Proof by one 
Witneſs at the leaſt, that the Child whoſe Death was by her ſo intended to be 
concealed was born dead. In the Conſtruction whereof it hath been * ad- 


2 H. H. P. C. judged, That in order to Convict a Woman by Force of this Statute, there 


is no need that the Indictment be drawn ſpecially, or . conclude contra for- 
mam Statuti ; but that it is the better Way to ſet forth only that the De- 
fendant infantem maſculum vi vum parturiit, qui quidem infans maſculus ad- 
Func & ibidem vivus exiſtens natus per legem hujus regni Angliæ Spurius ſuit, 
Anglice a Baſtard, and then to go on in the ordinary Way to ſhew that 
ſhe murdered him, &c. contra pacem, &c. for the Statute doth not make a 


new Offence, but only makes ſuch Concealment an undeniable Evidence of 


Murder. Alſo it hath been agreed, That where a Woman appears to 
have endeavoured to conceal the Death of ſuch Child within the Statute, 
there is no Need of any Proof that the Child was born alive, or that there 
were any Signs of Hurt 05 the Body, but it ſhall be undeniably taken 
that the Child was born alive, and murdered by the Mother. But it hath 
been i adjudged, That where a Woman lay in a Chamber by herſelf, and 
went to bed without Pain, and waked in the Night, and knocked for Help 
but could get none, and was delivered of a Child and put it in a Trunk, 
and did not diſcover it till the following Night, yet ſhe was not within the 
Statute, becauſe ſhe knocked for Help. Alſo it hath been * agreed, that if 
a Woman confeſs herſelf with Child before-hand, and afterwards be ſur- 


— and delivered, no Body being with her ſhe is not within the Statute, 


cauſe there was no Intent of Concealment. And therefore in ſuch Caſes 
it muſt appear by Signs of Hurt upon the Body, or ſome other way, that 


the Child was born alive. 
_ Sect. 44- 


Chap. 47. / Verdift, . 489 


Sect. 44. As to the ſeventh Point, v/z. What may be given in Evidence 

on the Part of the Defendant : It ſeems a agreed, that ſon aſſault Demeſne * B. 1. ch. 
may be given in Evidence on the General Iſſue in an Indictment, but not in 62. {ef 3. 
an Action of Battery, Alſo it ſeems to have been always * agreed, that the ae 32. pl. 
Defendant in an Information on a Penal Statute may give in Evidence any Jon. 157. 
Exception in his Favour in the Body of the Act. And it hath alſo been : Roll, Abr. 
© holden that he may give in Evidence any ſuch Exception in a Proviſo of 2 1 Abr. 
the Act, (becauſe any ſuch g $6: ſhews that he did not act againſt the 683. pl. 10, 
Form of the Statute;) but that he cannot d give in Evidence any Clauſe of gt gn i. 


Exemption in a latter Statute, but ought to plead it. left a Quere 
| FO | = Savil 32. pl. 
75. Bro. General Iſſue, 3. Vide ſupra ch. 25, ſect. 113. 2 Roll. Abr. 683. pl. 13. 


C H A P. XLVII. 
2 erat. 


OR the general Learning of Verdicts I ſhall refer to other Books and 
in this Place take Notice only of the following Particulars ; 


Seck. 1. 1ſt; That it ſeems to have been a anciently an uncontroverted * Co Lit. 


Rule, and hath been allowed, even by thoſe b of the contrary Opinion, to -; 


have been the general Tradition of the Law, that a Jury (worn and charged i And. 103. 

in a capital e Caſe, cannot be diſcharged (without the d Priſoner's Conſent) 19% C 267. 
till they have given a Verdict. And notwithſtanding ſome * Authorities 2 H. H. P. C. 

to the contrary in the Reign of King Charles II. this hath been holden 294, 295. 


for clear Law both in the Reign of King James II. and ſince the Re- d Raym. 84. 


4 © And the 
Sect. 2. 2dly, That it ſeems to have been“ always agreed, that in all by Coke as 


i capital Caſes the Jury muſt give their Verdict openly in Court, and can- and any Gate 
not give a privy Verdict. „„ „ | of Member. 
Sec. 3. 3dly, That it is ſettled, * that the Jury may give a ſpecial Ver- 4 = 
dict in any criminal Caſe, whether Capital or not Capital, as well as in a b. but as to * 


n | — Naw 
Sec. 4. -4thly, That it hath been adjudged, that where the Jury wi dee 


find a Man not guilty of an Indictment or Appeal of Murder, they are trary hath 
not bound to make any Inquiry, whether he be guilty of Manſlanghter &c. beenadjadged, 


aym, 84. 


But that if they will they may, according to the Nature of the Evidence,“ 1 And. 103 
find him guilty of ® Manſlaughter or Homicide ſe defendendo, or per in- 104. 

fortunium; for the Killing is the Subſtance, and the Malice but a Circum- eg. 47. 

5 1 5 | | Eee 5 State Trials, 
Vol. 1. fol. 978. Vol. 2. fol. 155, 277, 389. Raym. 84. f State Trials, Vol. 3. f. 678. Vide ſupra ch. 44. 
ſect. 22, s State Trials, Vol. 4, fol. 110, 178, 179. Co. Litt. 227. b. 3 Inſt. 110, Raym. 193. 2 Hl. H. 
P. C. zoo. i Theſame is holden by Sir Edward Coke, as to Larceny, and any Caſe of Member, 3 Inſt, 110. Co. 
Lit, 227. b. And it is ſaid in Raym. 193. That no privy Verdict can be given in any Caſe where the Jury are to look 
upon the Priſoner when they give it. K S. P. C. 165, Letter C. H. P. C. 267. 2 H.P.C.'3or, 302. 9 Co. 12. 
b. 63. 1 Bulſt. 87, Vide infra ſect. 6. But, it is ſaid, Kely. 29, 30. That it is diſhonourable for the Court to ſaffer 
a ſpecial Verdict in a plain Caſe. I Cro. Eliz. 276. pl. 5. 296. pl. 2. 464. pl. 13, ® Dyer 261. pl. 26. 4 
Co. 43. b. 9 Co. 81. Daliſ. 14, H. P. C. 267. Latch 126. PI. Com. 101. Cro. Eliz, 276. pl. 5. 296. pl. 2. 
464. pl. 13. Moor 407, pl. 546. Bro. Coro. 121 or 122. But 2 Roll. Rep. 461. this was queſtioned as to an Ap- 
peal of Death, u Bro, Co. 1 H. P. C. 267, 2 H. H. P. C. 302. Dalif, 14. S. P. C. 165. Letter A, See the 
Book cited to the following Section. 


2 ſtance 
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. e ſtance, a. Variance as to Which hurts net the Yergia. Vet the Books 


dr i ſeem to make this. Difference, that where the. Jur ry findethe Def endant guilty 
Judges a- ol Manflayghter on,an Indictment, of Murder, they May gixe their Verdid 
Trat Wn. | generally,” without letting out any of the Circumſtances of the Fact: But 


the Appeal that they ſhall not e be received to find him guilty generally of Homicide 
— — fe defendendo 0 ar Pen 7 fortunium, but POP. fe, 75 the whole Circumſtances 


W and Of the Fact, and in th e d [Conclyfi fion ſh what Crime they find the 


the Verdict Defendant guilty, ren if they be . FEAY it is *© laid; that the Court 


found but may notwithſtanding give ſuch Judgment as ſhall, appear to be Proper from 


on, yerthe the Circumſtances of the Fact ſpecially ſet forth, 


immaterial. Sect. 5. 5thly, That it hath deen # adjudged, That if the Jury on an 
vu eb. 46. Indictment or Appeal of Murder find the Defendant guilty of e eber 
37. 

dSeethe Books without ſaying any thing expreſly as to the Murder, it is inſufficient and 
cited ſect 4. void, as being only a Verdict for Part, And Quære if the Law be not the 
1 1 ſame where he Joy, upon ſuch an Indictment find that the Defendant 
207. killed the Deceaſed ſe 4 efendendo or per infortunium, and do not expreſly 
2 Hl. H. P. C. find that he did not murder him, according to the Generality of the an- 
3 C. 15. Cient * Authorities, 

Letter B. 169. Sec. 6. Gthly, That it is agreed, that on an Indictment for ſtealing 


Lett. A. Goods of a certain Value above 124. the * Jury may find the Defendant 


3 Inſt. 56. 


26 H. 8. 5. a. guilty, but that the Goods are but of the Value of 10 d. &c. But it ſeems 
Aleyn 12. that if a Man be indicted for Felony generally, and upon the Evidence it 
d Fitz. Coro, ; lainly appear-that 5 Fact amounts to no more than a bare Treſpaſs, he 
264, 286, 'Þ FE P 

und guilty of the Treſpaſs, but gught to be indicted anew. 


287, 305, cannot be fo 


er pins 47. Vet if the ſpecial Circumſtances of the Caſe be ſet forth in an Indictment 
ry” 25 vl for an Offence laid as Felony, and the Defendant be found guilty generally, 


31. and afterwards the Court be of Opipips that the Fact doth not amount to 
Fi 14 Coro. Felony, but only 1 to an enormous Tre pol, it Ae i ogg That Judg- 
Cos Joſt poent Verde be 13 as for a Tae . Alf the jury find a "54 
144. p . cial Verdi on a general Todidtment wy Felon any d the Crime be ad- 
Tar. A. ©. 65 EIT pon 975 Verdiat to be bot. a cel 15 e py be given 
VideB gl 47. as for a Treſpaſs only. Alſo if on an Indiment of Treſpaſs the 

FA pear to have been felonious, it hath been n ad} ud ged, That the De- 


* i Apd, 1 . may | be ah gol ft che Of the lodictment, as 10 is lid, becauſe the 
Nat 


ht, . King nay | 17 Offender as he thinks fit, either as 'a Tref- 


Pete or he da is u faid to have been holden by the late 
Chief.) 5 ice 12 Th it hath, e 2 ag} udped; that if it appear in an = 
fourth Sk tion of als that the taking Was felonious, no Verdict ought to; be 


dhe be taken l debe Defendant have been before tried for F elony, becauſe 


Fele Sufferi * A 988 FORE Þ be 4 AS ® We Proſecutions or 
1 . OD fsb 


10 


1G. 
ay ment of Murder, fly a 2 Jui ra TA 


er; 3 9 abt 5 ies. "which np t ths Mat: oy 


general that the Deſen 15 ſoũ 1 Ve oa on — of Marger, without ſaying 155 
thing as 175 the Nec * Acc en expo V 2 Murder. „de 6 Croinpt, Juſt. 114. pl. 5 
P. C. 267. 2 H. F. C. 302. See 4 Co, 2 Fitz. . Sed Vide a4 E. 3 64-55 
Fitz, Coro. 94. Beal. 47. 1 Ahd 41. Fitz. ka 115, 177, 451, 18 Aff pl. 14. H. P. C. 267. 2 H. H. 


P. C. 392. 8. P. C. 165. Letter B. Crompt. Juſt. 114. pl. 2 B. 1. c. 35. ſect. 4. Kely, 29, 30. 2 Ca 
332. Tis made 4 Quæré, 2 H. 7: pl. 24. and 10. pl. 6. katie] where an i vt of Larceny i js inſufficient as 
to the Eelony, the Party may be fant guilty of theiſame takin WG for a e Treſpaſs, Kely. 29, 30. Cro. Ca. 376. 


273 N 4 Gto, Ja. 497, 498. N18 Ed. 4. 10. 2 Lev. I Vice ſupra ch. 1181 ſeck. 5. 

. That an Acquital or e. a gainſt a Lan i in an Action or [ndiQment 1 "Tre is no Bar 

2 kg 7 a or Appeal of Farceny. Kaly. 30. -n 6 Mod 77. - o 2 Roll. Abr. 555. pl. 0 ee 
P 2 


27, 23 24. Nay 4: 18. Vide I Joh, ha. 5 * 92. r 145. 1 Mod, 283. You bra che 
3 


2 q 4 ar 
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Y J a 4 i ? 


Ses. 7. 


Chap. 47. Of Verdiet. we 
. rf ve ma ee Oe F That a Verdict acquitting 
Inqueſt, ought not to be received unleſs Y Me ge 5 Coroner's 2 H.H.P.C: 
NF * 2 1 for this I ſhall refer to Ch. 9. Sect. 33 qo er Perſon did the 301, 305. 
-- 7 e 1" That on an Indictment for à Riot againſt th 1 
po” ky 2 acquit all but two, and find them guilt 5 WO 
_— or a onſpiracy, if the Verdict acquit all but rd 2 7 In- * Poph. 202. 
5% <p repugnant and à void as to the two found ai * _ = 3 
aſe, and as to the one found guilty in the ſecond guilty in the firſt vel. 2. 7 6 
charge them with having made ſuch Riot or Co * unleſs the Indictment 61 Fol. 4. 
hrs e _— ; for otherwiſe it appears Fong mig ore hemp Le la he Year - 
fot theth can be 20 rd it is impoſſible that they ſhould be 5 ulty 1 
ob Riot where there are no more Perſons th Wn Lande ; 
_ * e a Conſpiracy where there is no Partner. Vet it ſc vn rs d Fit. Veni, 
f my Perſons are indicted for a Riot or Conſpirac pe agreed, 18, 
ae NEE of the Riot, or any two of the Conſpirac * Var! * obs dr 
HY in that where ſeveral are indicted for Treaſon = eg '® verdi is 1e. 
= pang” rite may be as well done by one only, as by m e 8 or pugnant, and 
* oy . one of the Defendants only guilty, and ac 4 A* * = anche 
nd in like Manner it ſeems agreed, That a Verdict on 5 fe e wehe not receive i 
a m 1 againſt ſeveral Perſons jointly charged with the ON xo 0 * 
m_ t f Statute, may acquit ſome and find others * bo 2 3 5 
4 ords of the Information be joint, yet in judgment of L gr ee 
endant is ſeverally charged for his own Offence. And in li aw, each De- they fund | 
ſeems, That the Defendant in ſi e. And in like manner it r 
a leſs Time or D nt in ſuch Information may be found guilty f — ogy 
eo hd 1 egree than is laid, unleſs the Offence conſiſt F D 2 1825 Trials 
ne entire Thing, which muſt be preciſely proved i in Doing * State Trials, 
as It is laid. y proved in the ſame Manner 100 An 
Sec. 9. Ninthly, That the Court in judgi f be kn. 
png to the Facts expreſly found, 36s tho er * Win the . f 160,161 | 
G ma any material Part by any Argument or ip dan fl _— 1 5 
ni es found ; [121] and-therefore where an Indictment ſet f — th ps Thaton n 
2 en _ diſcharged a Gun againſt J. S. and thereby gave "dy that the | 1:0. 
ee 3 and the ſpecial Verdict found that he 88 3 Ae 
e 7.6 bt e be e at. lin fri 20 
e n Fa & Which penal cer r. my it from the other — 4 can · 
full to the Purpoſe as poſſibly the could 1 ey _ , tho' they were as geen 
charged 8 Gur again & J. S. ell be, that they Defendant diſ- ee RO 
Sect. 10. Tent Y, That it hath been“ adj 83 
dictment found at the Aſſiſes is removed into de King ere _ In- — of the 
Ow the Defendant pleads Not guilty, & de hoc pom ſe ſu — cs 
F. Miles Coronator & attornatus Dom Regis, &c. fimili gran oY 
upon the Defendant is found guilty of 95 5 and there. 1 8d. oy 
b. dae er at 1 gui ty of the Offence in Indictamento prœdict. N 
as 4 impofit prout pred T. F. interius ver ſus : b 5 
Verdict 4 good; for theſe Words prout prædict' T. F NaN. _ 2 th. 26 _ 
ueritur f oo F. s verſus eum ſect. 7. 
7 all be rejected as Surplus, repugnant and void, and the Ver- vide fupra 


diet is compleat without them. ch. 26. ſect 
and State * 


f. 160 161 5 Kely 111 hg . 
"7 » bu * . d. 0 pe 7 : N T YU 
ditment of Forgery, B. 1. ch. 7 a { ; 18 3 8 a See B. 1. ch. 30. ſect 9. What 10 ; v. ts 


You I 5 U See. 11. 
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And. 104. Sec. 11, Eleventbly, That it hath been a adjudged, That if the Jury 

3 3 bop acquit a Priſoner of an Indictment of Felony againſt *manifeſt Evidence, 

Aleyn 12. the Court may, before the Verdict is recorded, but not after, order them 

g 1 — 32 to go out again and reconſider the Matter; but this is by many thought hard, 
= | f 60. * and ſeems not of late Years to have been fo frequently practiſed as former- 
| | b Crompt. Jy, Alſo there are © Inſtances where Defendants acquitted againſt plain E- 


Juſt. 114. vidence, of Felonies and other enormous Crimes, have been bound to their 


I. 6. . 2 
Fitz. Coro. Good Behaviour. However it is ſettled, That the Court cannot ſet aſide a 
108, Verdict which * acquits a Defendant of a Proſecution properly criminah 


2 H. ff. F C. af it ſeems that they may a Verdict that convicts him for having been 


299, 300, 8 ve . , . 
125 iven contrary to Evidence, and the Directions of the Judge, or any Ver- 


Ero. Ca. 292. dict whatever for a * Miſtrial. 
| againſt the | 

Opinion of | | 

Cro. and Berkely, and Cro. Jac. 507. Vide State Trials, Vol. 2, fol. 60. 61. where the Court upon the Acquittal of 
the Defendants of the Indictment againſt them for a Riot, committed them for their Contempt to the Court, duting 
the Trial. « Apreed in the Caſe of the King and Bennet, Hill, 4 Georg. 1. wherein it was holden by fix of the 
Judges againſt ſix, That a new Trial was not grantable upon an Acquittal on an Information in the Nature of a Quo 
Warranto, becauſe it ſounds in the Criminalty. 1 Keb. 124. pl. 33. 2 Keb. 403. pl. 14. 404. pl. 18. Whether it be 
grantable for a corrupt Practice in obtaining a Verdict. 1 Lev. 9, 10, 124. Sid 153, 154, 1 Keb. 546. pl. 47. 
568, pl. 16. 590. pl. 54. 3 Keb. 179. pl 2. 409. pl, 31. Shower 336. That it is not grantable where the Acquit- 
til was occaſioned by a Slip in an Indictment of Perjury in varying from the Original Record. 2 Keb. 409. pl. 31. 

© Adjudged 2 Jon. 163. 3 Keb, 525. 1 Lev 9. But it is doubted. 1 Keb. 124. pl. 33. 127. pl. 43. 5 Mod. 
350. 1 Sid. 49. pl. 12. and the contrary is ruled, 2 Keb. 396 pl. 81. 403. pl 14. f See Co. 14. b. 1 Keb. 
546, Supra ch. 23. ſect. 92. and ch. 36. ſect. 15» e | 


CHA P. XLVIII. 


Of Tudgment. 


Seck. „H ſhewn already what Judgment is good on an In- 
formation, or Action qui tam, and Ch. 33. Sect. 135, &c. 
where it may be ſaved by an Award of Tranſportation, and Ch. 2 5. Seck. 
147. That Judgment in High Treaſon, not being for counterfeiting the 
Coin or Seal, &c. ſhall not be arreſted for Miſwriting or Miſpelling, or 
falſe or improper Latin: Having alſo premiſed, That by the Courſe of the 
2 Algernoon Court of King's Bench, upon every Conviction in that Court, of a Crime 
Sidney" s Caſe Capital or not b capital, whether by Verdict or Confeſſion, the Party is to 
State Trials, have four Days to move in d Arreſt of Judgment, if there be ſo many Days 


= Fg remaining of the Term; and if not, © then the longeſt Time that can be 
38 had in the Term: Having alſo premiſed, That on a Conviction of Homi- 
Trials, Vol. z. cide ſe defendendo or per infortunium, no Judgment at all is to be given, 
Kvightley's but the Party let to Mainpriſe in Order to purchaſe his Pardon, I ſhall far- 


Caſe, State | | : 
Trials Vol. 4. ther endeavour to ſhew the Nature, 


fol. 215. | = | 3 
d State Trials, Vol. 3. fol. 77. © State Trials, Vol. 4. fol. 210, d But in Saund. 301, 302. Chief Jallice 


Hale refuſed to hear any Motion in Arreſt of Jndgment of a ſcandalous Conſpiracy ; but in my own Experience I never 
Rnew ſuch a Motion refuſed to be heard. © State Trials, Vol. 4. fol. 217. Vet in the Lord Gray's Caſe, State 
Trials, Vol. 3. fol. 77. the Court would not give Judgment on a Canvition for a Miſdemeanor, becauſe there were 


not four Days left of the Term, f H. P. C. 269. 2 H. H. P. C. 395. B. 1. ch. 29. ſet 24. Supra ch. 37 1285 
1. 


= 


Chap. 48. | Of Judgment. 443 


1. Of judgment by expreſs Sentence to the Puniſhment proper for 
the Crime. | . 


2. Of Judgments without any ſuch ſent nce. | 


Of Judgments by ſuch expreſs Sentence in Criminal Caſes there are two 
Kinds, 5 | | 


1. Such as are fixt and ſtated, and always the ſame for the ſame Species 
of Crimes. | my | 

2. Such as are diſcretionary and variable according to the different 
Circumſtances of each Caſe. 


Sect. 2. And firſt of fixed and ſtated Judgments ; as to which it ſeems 
agreed, that the Law makes no Diſtinction between a Peer and a * State Trials, 


Commoner, or between a common or ordinary Caſe, and one attended — 2. fol. 


with extraordinary Circumſtances; for which Reaſon it was b adjuded in 3 Inſt. 3 1. 
Felton's Caſe, who was convicted by Confeſſion of the Murder of the Duke * Heil. 126. 


of Buckingham, that the Court could not order his Hand to be © cut off, N f 


nor make it Part of the Sentence that his Body ſhould be hanged in Ruſhworth's 


Chains, but that the Body after Execution being at the King's Diſ- golleddions. 
Part 1. fol. 


poſal might be hanged in Chains, or otherwiſe ordered as the King ſhould 640, 641. 


think fit. C Agreed 
3 Inſt. 140. 
X | of | | | 120: 74, 
Of ſuch fixt and ſtated Judgments, the moſt remarkable are thoſe for That the 
Treaſon and Felony, Premunire and Miſpriſions. Court cannot 
| | order the 
Hand to be 


Ser. 3. The ſettled * Judgment at*© this Day againſt a Man for High cut off in any 


Treaſon, not relating to the Coin, ſeems to be, "That he ſhall be * carried 8 
back to the Place from whence he came, and from thence be s drawn to gated Judg- 
the Place of Execution, and be there hanged by the! Neck, and cut ment. See B. 


i down alive, and that his * Entrails be taken out, and burnt before e 7. 


his Face, and his Head cut off, and his Body divided into four Quar- z ln. 210, 

ters, and his Head and Quarters diſpoſed of at the King's Pleature, f % C. 268 

And I find little or no Variation in Subſtance from this Judgment, but H. H. P. C. 

only in ſome Circumſtances, for which I ſhall refer to the Notes in the 350, 35; 
| 2 It, 


Margin and the State Trials. 


397. 
| S. P. C. 182. 

Letter E. Plow. Com. 387. b. Co. Entr. 361. b. * In the Time of Will. Rufus Judgment was given againſt two 
convicted of High-Treaſon, that one ſhould have his Eyes put out, and the other in crucem tollatur. Madox's Hiſtory 
of the Exchequer, fol. 6. S. P. C. 182. Letter E. But this Clanſe is wholly ommitted in H. P. C. 268. and 3 Inft, 
210, and in Pl. Com. 387. b. it it is thus expreſſed, quod præd. R. D. duceretur per prefat' conſtabular' uſque dictam tur- 
tim London, & deinde, &. And in Co. Ent. 361. b. it is thus, Quod præd' T. B. ducatur per prefat' Mareſc. uſque 
priſonam Mar' Mareſc* Domini Regis, &c. 5 8. P. C. 182. Letter E. It is expreſſed, That he ſhall be drawn upon 
an Hurdle. And Plow. Com. 387. b. it is, That he ſhall be drawn through the Middle of the City of London, to 
the Gallows at Tyburn ; Alſo in Co. Entr. 361. b. and 3 Inſt. 3 10. a particular Place of Execution is mentioned, 
* 8. P. C. 182. b. and 3 Inſt. 110. But Plow. Com, 387. b. Co: Ent. 361. b. and H. P. C. 268, it is only ſaid 
Quod ſuſpendatur without adding per Collum. i 3 Inſt 110. 8. P. C. 182. Letter E. Plow. Com. 387. b. Co. 
Entr. 361. b. But this is omitted H. P. C. 268. k This Clauſe is thus expreſſed, 3 Inſt. 2 10, 211. Plow. 387. 
b. Co. Entr. 36 1. db. Quod interiora ſua extra ventrem ſuum capiantur, without mentioning the Cutting of the pri- 
Er Members ; and fo is H. P. C. 268. 2 f. H. P. C. 397. and the later Precedents. [122] But S. P. C. 182. Later 

E. is expreſs that they ſhall be cut off. 18. P. C. 102. Letter E. But in Plow, Com. 387, b. Co. Ent. 361. b. 
3 Inſt, 211, it is thus expreſſed, ipſoque vivente comburantur. 

Set, 4. 
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Se, 4. It hath been always agreed to be proper Judgment againſt 
is 3 Man for High Treaſon at Common Law, in counterfeiting the King's 
182. Lett. E. Coin or Seal, that he ſhall. be drawn to the Place of Execution, and 
3 Inſt. 17. there hanged by the Neck till he be dead. But there have been great 
7 7 2 Opinions, That the Judgment againſt a Man for Clipping, and other Of- 

fences againſt the Coin, made Treaſon by Statute, - ſhall be to be drawn, 


351. 
r H. H. P. C. hanged and quartered, as for other High Treaſons; becauſe it is a general 


2 363. Rule, That where a Statute makes an Offence Treaſon or Felony, it gives 
19 H. 6. 47. it the like Incidents that belong to a Treaſon or Felony by the Common 
pen 103 Law; yet inaſmuch as High Treaſon at Common Law in counterfeiting 
Fitz. Coro. 8. the Coin had Judgment only of drawing and hanging ; and it is a rea- 
_ ble 1 9. ſonable Conſtruction, That the Makers of the Statutes, which made other 
ch. 22. fett. . Offences concerning the Coin High Treaſon, intended to give ſuch Of- 
&S.P.C. 182. fences the like © Incidents with High Treaſons againſt the Coin at the 
Letter KE. Common Law, and not to make inferior Offences of this Kind ſubject to 


fk. 17. 5 | | 
LS c. 25 heavier Puniſhment than the greater; it ſeems to be * ſettled at this Day, 


See B. 1. ch. That the Judgment for ſuch Offences ſhall be the ſame as for counterfeiting 
3 the Coin, &c. at the Common Law, i. e. of drawing and hanging without 
233. quartering. 1233 | | „ 
Supra ch. 25. Seck. 5, It hath been * long agreed, That the Judgment againſt a 

1 Man for Petit Treaſon is the ſame with that for counterfeiting the Coin, 
pl. 55. viz, That he ſhall be drawn to the Place of Execution and there hanged 
2 Lev. 98. by the Neck till he be dead. 


* . Se. 6. The Judgment againſt a * Woman, in all Caſes of Treaſon, 


pl. 27, whether High or Petit Treaſon, is, That ſhe ſhall be drawn to the Place 


Raym. 234. of Execution, and there burnt. 


© But Brat Sect. 7. The Judgment againſt a Man or Woman for Felony of 


104. b. it is Death, hath always been the ſame * ſince the Reign of H. 1. viz. That 


8 he or ſhe be hanged by the * Neck till ? dead, which in the 4 Roll is 
burnt, quiſa- ſhortly enter'd thus, S/. per coll. [124] „ 
1 Sec. 8. For the Judgment of Pain fort & dure upon all Offenders 
inſidiaverint. Standing Mute, I ſhall refer to Ch. 30. ſecth. 16. | : 
d 3 loſt, 11. Seff, 9. Judgment in Præmunire at the Suit of the King, 
* 23 againſt the Defendant, being in Priſon, in, That he ſhall be out 
382, of the King's Protection, and that his Lands and Tenements, Goods 


2 H. H. P. C. and Chattels ſhall be forfeited to the King, and that his Body ſhall 


299; C. 182, remain in Priſon at the King's Pleaſure ; but if the Defendant be con- 


Letter F. demned upon his Default in not appearing, whether at the Suit of the 
be pug 7. King or Party, the ſame Judgment ſhall be given as to the Being out of 


Abridged 
Fitz. Coro. 7. Bro, Treaſon, 8, 33 Aſſ. pl. 7. Abridged Bro. Treaſon, 15. Fitz, Coro, 210. ISee 21 E. 3 


17. pl. 21. Abridged Fitz. Coro, 447. Bro. Coro. 38. where an approver becoming Nonſuit, had Judgment to be- 
hanged only, and not drawn, tho he ſtood indifted of Petit Treaſon. But the Caſe is obſcure both in the Reports and 
Abridgments. * Preface to the 6th Report. H. P. C. 268. z Inſt. 211. S. P. C. 182. Letter F. Fitz, Co- 
ro. 383. 23 Aſſ. pl. 2. Abridged Bro. Treaſon, 26. 12 Aſſ. 30. Abridged Bro. Coro. 73 or 74. Treaſon, 12. 
Fitz. Coro. 170. 1 Rich. 3. 4. pl. 5. Abridged Fitz. Coro. 46. ! 1 Ric. 3. 4. pl. 5. Abridged Fitz, Coro, 46. 
m 3 Inſt. 5 3. 8. P. C. 18z. Letter G. H. P. C. 268, 2 f. H. P. C. 399. 3 Inſt. 211. Fitz. Coro. 227. 
See the Citations to the next Letter. o The Words per collum are omitted. Co. Entr. 60. b. 352. b. pl. 2. 353. 
b. pl. 3. 35 5. b. pl. 7. 360. pl. 13. and Raſt. Entr. 42. b. pl. 2. 5 3. b. pl. 6. 55. b. pl. 6. p 3 Inſt. 53, 211. 
H. P. C. 268. 6 E. 4. 4. But this is omittted, 6 H. 4. 6. b. S. P. C. 182. Letter G. and in Raſt, Ent. 42. b. pl. 2. 
53. b. pl. 6. 55. b. pl. 6. the Precedents in Coke's Entr. cited to Letter o comes only under an &c. 48 P. C. 182. 
Letter G. Co. Lit. 129. b. tis agreed, 30 E. 3. 11. Abridged, Fitz Judgment, 145. And in 8 H. 4. 6. b. 
7. a2. Abridged Fitz. Forfeiture, 13. Bro. Forfeiture, 12. Præmunire, 6. and 20. That ſuch Judgment ſhal! not 
be given at the ſuit of the Party, on 27 Ed. 3. but in the two laſt Citations, tis holden, That the ſame Judgment ſhall 
be given at the Suit of the Party, on 16 Rich. 2. z Inſt. 218. Supra B. 1. ch. 19. ſect. 14, 45. Co. Lit. 129. b. 
130. a. Vide B. 1. ch. 19. ſet. 14. Raſt. Entr. 466. 2. 467. b. 3 Inſt. 125, 218. Dalt. ch. 90. *8 fl. 
4. 6. b. 7. 2. Abridged Fitz. Forfeiture, 13. Bro. Forſeiture 12. Præmunire, 6, 20. 30 E. z. 11, b. Abridged 
Fitz. Judgment, 145. 44 E. 3. 7. pl. 6. Abridged Reſponder, 35. 30 E. 3. 37. Abridged Fitz. Retorn de 
Vicount, 61, Attorney, 36, 8 H. 6. 3. pl. 8. Abridged. Bro. Præmunire, 8, 20. 1 

En, 2 | | the 


Chap. 48. Of Judgment. 

the King's Protection, and the Forfeitare; but inſtead | | 

the Body ſhall remain in Priſon, there ſhall be an df 4 el ka 7 
See. 10. The Fry oper", rg Man for Mifpriſion of High Trea- 

ſon, is, That he ſhall be impriſoned during his Life, and forfeit all bie H. P. C. 

Goods, and the Profits of his Lands during his Life. | 128, 269. 
Sect. 11. The Judgment againſt a Man for drawing a Sword on 


445 


. e. 
Judge, or ſtrik ing any Perſon in the Preſence of the King's Higher Court . r. o. 


is, that he hall be impriloned during Life, and forfeit his © a 400. 
Profits of ©his Lands during Life, 6d that his“ Right R 8 g 
at a certain Place. | | 228 Bro. Treaſon, 
Sect. 12. For the Judgments for © ſtriking fin the King's Palace Gr Be 1. 
f reſcuing a Priſoner from the Superior Courts, ? for Perjury, or b-For ery 21 ſed. 3. 
on the Statute, and for the Villainous Judgment in Conſpiracy at the Suit . 
of _ King, 1 . 5 refer to the Citations in the Margin. * Sol 115 e 
SeF. 13. The Entry of the Judgment for a Defendant upo! it. And in 47. 
tal by Verdict, or upon the Plea of a Pardon is, Iaeo conf fo 7 Ne Abr 55 
A. B. de pramiſfis eat mae fine die, or eat fine die, omitting ' de præmiſis; bro. Pes, i. 
or de proditionibus prædiclis eat inde ® quietus ; or ® thus, Quod fit inde quie- orſeute, 
tus, Ec. & quod ipſe eat inde fine die; and upon the Plea of a Releaſe to an Rettet. 32. 
Appeal, and in other Caſes of like Nature, it is, 1deo confid eft quod © pred Scire facias, 


A. quoad ſeftam præd B. in premiſſis eat inde fine die, And r Staundeforde | Rat Abr. 


fays, that upon the Acquittal of one arraigned of Treaſon or Felon 
ao 51 f » th 76. l. * 
Judgment is no other, but that the Court diſcharges the Defendant e fadgwent 


his Fees. | | was given, 
that the 


Sec. 14. Secondly, As to Judgments by expreſs Sentence, which are Lande ſhould 

diſcretionary and variable according to different Circumſtances, I ſhall ob- ” RE * 
. . . mg 8 

ſerve in general that for Crimes of an infamous Nature, ſuch as Petit Hands, 1 


Larceny, Perjury, or Forgery at Common Law, groſs Cheats, che King an. 


Conſpiracy not requirin villai | . | ? ſwered of the 
piracy quiring a villainous Judgment, keeping a Bawdy-houſe, Profis; after 


bribing ® Witneſſes to ſtifle their Evidence, and Offences of the like which the 
Nature, againſt the firſt Principles of natural Juſtice, and common Honeſty, King granted 


it ſeems to be in great Meaſure left to the Prudence of the Court to inflict N for- 


ſuch corporal Puniſhment, and alſo ſuch Fine and Lien to the Good Be. feited, and 
haviour for a * certain Time „, &c. as ſhall ſeem moſt proper and adequate **" 7 
to the Offence, f. he Conſiderati dequateè ea the Of- 

> Offence, from the Conſideration of the Baſeneſs, Enormity, and fence ; and 
dangerous Tendency of it, the Malice, Deliberation and Wilfulneſs, or the the Heir was 


Inconſideration, Suddenneſs and Surprize with which it was committed —_— 
1 : 


the Age, Quality and Degree of the Offender, and all other Circumſtances cis. By 
which may any way aggravate or extenuate the Guilt, which it ap- 
| . pears that the 


of the Lands was not forfeited. (Vide ſupra ch. 3, ſect. 54). But in 1 Keb. 751 the Judgment is, 1 


mall be forfeited duripg Life; and Daliſon 23. a Quære is made by what Law the Lands 

than during Life; Yet 3 Inſt. 140, 218. and 39 Aſſ. pl. 1. Abridged Bro. Contempts, 3 mow 
188. pl. 10. Fitz. Judgment, 174. Coro. 280. S. P. C. 38. Lett. B. Owen 120. Cro:; Eliz. 40: Paliſon : 
fay in general, that the Land ſhall be forfeited without adding for Life; and 22 Ed. 3. 12. pl. 26 : * Abrid ed F 1 
Forfeiture, 2 1. That the Offender ſhall be diſinherited. In this Part of the Judgment the Books above 3a > 
nerally agree. e B. 1. ch. 21. ſet. 1, 2, B. 1, ch. 21. ſect. 5, 2 B. 1. ch. 69. ſect. 11, 13, h B. 1 1 
70. ſe. 12, I B. 1. ch. 72. ſect. 9. Co. Entr. 356. b. Raſt. Entr, 47. b. pl. 3. 48. a. pl. 4. Co. Entr. 
358. a. pl. 9, 10, 359. b. Raſt. Entr. 5 1. b. pl. 12. 56. a. pl. 5. 57. pl. 7. = Co. Ent. 360 b Raſt. Entr. C1. 
pl. 11. Raſt. Ent. 49. b. pl. 6. 57, p. 7. o Raſt. Entr. 43. pl. 8. 50. pl. 10. S. P. C. 182. bea . 
4 3 Inſt. 218. B. 1. c. 33. ſet. 36. * State Trials, Vol. 3. fol. 487, 488. Hob. 62. * Raym. 81. CP” LT 
278, 3 Leon. 170, * Cro, Jac, 498. 2 Roll. Abr. 78. H.i. 1 Keb. 849, Noy. 99, 103. u State Trials 


Vol. 2. fol. 272, Raym. 376, * 1 Sid 214. pl, 14, ? See Cro. Ca, a De f the Star. : 
Judge for Bibery, that he ſhould be incapable of any Office of Judicature, 7 een ,. 


Vox. II. 5 X . 


EO Or ak pogo —— ty, = 
- 


4.46 Of Judgment. 0 Book II. 


Se. 15. And at this Day by Force of 5 Anne, 6. and 4 Georg. 1. 11. 
and 6 Georg. 1. 23. ſet forth more at large, Cb. 33. Sed. 134 70 1 39. the 
Judges upon a Conviction for Larceny, may in their Diſeretion award the 
Offender to the Houſe of Correction, and for that and other Felonies with- 
in the Benefit of Clergy, inſtead of giving the uſual Sentence, &c, may di- 
rect that the Offender be tranſported. 3 5 
1 20. Sec. 16. Butit * ſeems that the Court cannot be authoriſed by any Let. 
\ +” ters Patents, but only by Act of Parliament, to inflict a Puniſhment un- 


201. 
Co. Lit. 135. known to our Laws, as of * Baniſhment, GS. 


2 50, Sect. 17. e Note, That the Court may aſſeſs a Fine, but cannot award 

Skin. 634. any corporal Puniſhment againſt a Defendant, unleſs he be actually preſent 
in the Court. | = 

Se. 18. Note aiſo, That where there are ſeveral Defendants, a joint 

11 Co. 43, Award of one Fine againſt them all is erroneous, for it ought to be ſe- 

1 Rol. Rep. veral againſt each Defendant ; for otherwiſe one who hath paid his pro- 

74; &c. portionable Part might be continued in Priſon till all the others have al- 


Supra ch. 9. ſo paid theirs, which would be in Effect to puniſh him for the Offence of 


ſeR. 16. 
1 Lev. 126. another. 


e Dy. 232. Sef. 19. It hath been * adjudged, that where a Man is to make Fine 
F fa and Ranſom, the Ranſom muſt be treble the Fine at leaſt ; but Sir Ed. 
127,a, ward Coke ſtrongly argues, That Fine and Ranſom are in legal Under- 
| ſtanding the ſame Thing under difterent Names, called a Fize, becauſe it 
makes an End of the Buſineſs, and a Ranſom, becauſe it redeems from 
Impriſonment; for if they were different Things, it would follow that 
where the Books ſay, That a Man ſhall make a Fine and Ranſom, they 
muſt be taken to intend that he ought to pay two different Sums, of which 
there is no Precedent. 
Sef. 20. A Fine is under the Power of the Court, during the Term 
Lo. Litt. in which it is ſet, and ? may be mitigated as ſhall be thought proper ; but 
260. a. WS ; | 
Adjudged : after the Term it admits of no Alteration. 
Raym. 376, 


22 2 2dly, Of Judgments without an expreſs Sentence to the Puniſhment pro- 
that Cro. Ca, per to the Crime, there are two Kinds, 


25 1. is to be 


3 1. Outlawry. 

2. Abjuration. 
> Finch of SeF. 21. Judgment of Outlawry is “ given by the i Coroner at the 
Law 356. fifth County-Court upon the Party's not appearing to the Exigent, (which 
4 223. Pl. jg 2 K Writ commanding the Sheriff to cauſe the Defendant to be demanded 
Bro. Coro. from County-Conrt to County-Court until he be outlawed, &c. and ſuch 
1606. Judgment is entred thus, Ide, &c. per judicium coronatoris Domini Regis 


3 pot lage.  Comteatus fred utlagatus eff. 


i If the Judg- 3 | | 
ment appear Sec. 22, It ſeems * agreed, that when a Judgment of Outlawry for 


not by the Treaſon or Felony appears of Record by the Sheriff's Return of the Exi- 
the Exigent gent, and it hath been n holden, That if it appears not by ſuch Return, but 
to have been only by the Coroner's Return of a Certiorari to them directed to certi- 


Pn u u fy whether the Party were outlawed or not, the Party is as much ' at- 


erroneous, 


except ia London, where the Mayor by Cuſtom is Coroner, and the Judgment is given by the Recorder. Co. Litt. 


288, Bro. Utlagary, 31. Dy. 317. pl. 6. 8 Co. 126. a. 21 H 7.33. Cro. Eliz 648. pl. 3. * Reg. Jud. 
2 a. Iz Inſt. 212. *Co. Litt. 128. b. 288. b. 28 Aſſ. pl. 49. Abridged Bro. Nonability, 25. 3 Unſt. 212. 
Theloal, B 1. ch. 15. S. 20. Co. Litt. 288. a. But the contrary ſeems to be holden, Dy. 223 pl. 23, 25. and 
it is made a Quzre, 38 E. 3. 14. a. b. » Vide Raft, Ent. 332. a. b. 2 H. H. P. C. 399. Finch of Law 467. 


— Inſt. 52, 212. State Trials, Vol. 3. fol. 324. Bro. Coro. 165. 


4 tainted, 


Chap. 48. / Judgment. 447 


tainted, and ſhall forfeit and loſe as much as if Sentence had been given 
againſt him upon Verdict or Confeſſion, | * 
Sect. 23. If ſuch Outlawry appear to the Court to be erroneous, 27 3. ok 
whereof any one as amicus Curiz may inform them, the Party ſhall have 2 H. H. P. C. 
Counſel aſſigned him to take Advantage of the Error; but if he will one Trial 
neither bring a Writ of Error, not plead in convenient Time, and the vol. z. FH, 
Outlawry be voidable only and not void, the proper Execution ſhall be 324, 334 
awarded againſt him, but no Sentence pronounced, becauſe the Out-? Nach of 
lawry is a Judgment, and no Man ſhall have e two Judgments for one _w 389, 
Offence. - xy. „ 
Sect. 24. For the Nature of Abjuration, (which was alſo an d Attainder hag C. 
of itſelf) being wholly obſolete at this Day, 1 ſhall refer to the Citations 217. Lett. C. 


in the Margin. Fitz. Coro, 


4. 


| | EDO 3 | 11 | £2 f 13. 1 
eck. 25. It ſeems to be generally * agreed, that a Man can no other +; ap 


way be attainted of Treaſon. or Felony at this Day, but only by Judgment Fl. 10. 


by expreſs Sentence, or by Outlawry or Abjuration; and therefore where 1 


an Appellee was flain in the Field upon a Wager of Battle, * Judgment 226 or 227. 


was given, Quod ſuſpendatur per collum in order to entitle the Lord to his wa Pl * 
Eſcheat. But I know of no other Caſe wherein it is clear at this Day, Bro. Chi. 


that a Man may be attainted after his Death: It is faid indeed in a Note 110. 
in Fitzberbert's ® Abridgment of a Caſe in the Time of Edward III. that in 2 Fa. 4.28. 


pl. 41. 


Eyre it hath been ſeen that a Man hath been attainted by Preſentment af- Abridged 
ter his Death; alſo it was holden by Markham in the Time of Henry IV. Pro. Coro. 55. 


that if he who levies War againſt the King be flain in Battle, his Lands tj Blcest 
may be ſeiſed by the King. And it is ſaid in the * Fourth Report, that if 14. f 
one aiding the King's Enemies be ſlain in open Rebellion, and the Chief N * 
Juſtice of the King's Bench, who is the Sovereign Coroner of England, zö. * 

make a Record of it upon the View of the Body, and return it into the Vet Sentence 


King's Bench, he ſhall forfeit his Lands. [1251 And this ſeems agreeable — given 


| | 3 ä Law. 389. 
467. S. P. C. 34. Lett. C. 117, Lett. C. 122, Lett. C. Fitz. Coro. 313, 238. 5 Inſt, 216, 217. Supt ch, 
9 ſe. 44. and ch. 32. ſect. 6. 3 Inſt. 216. 217. f Bro. Coro. 166. and the other Books under-cited. 8 Fitz. 
Judgment, 225. Co. Lit. 390. a, 3 Inſt. 212. 2 Inſt. 283. Plowd. Com. 261. Þ 262. 2. Bro Eſcheat, 24. 
b Fitz, Petition, 2, Co, Lit. 390 a. Vide Fitz. Coro. 290, 312. 1 Hf. H. P. C. 342. and the next Chapter, ſect. 
16, where a Felon killed in the Purſuit forfeited his Chattels, and the Year, Day and Waſte, and the Meſue Profits of 
his Lands from the Time cf the Felony, i 7 H. 4. 46. b. but denied by Gaſcoign ; and 'tis ſaid by Brown, in 
Plowd, Com. 263. a. that the ancient Law was ſo. See allo Plowd Com, 262. a. and Dalt. ch. 8g, 4 Co. $7, 
b. Iz Inſt. 27, Co. Lit, 13. * H. P. C. 17. 1H, H. P. C. 342, 343. 8. P. C. 188, 189. 


CHAP, 


CHAP. XLIX. 


of N Pore + s Candy and Goods, Los of Dower, and 
C ä of Blood. 


AY D now I am to ſhew the 1 — of an Attainder or Con- 
viction of Treaſon and . which I ſhall conſider under the fol- 
lowing Particulars. 


1. What ſhall be forfeited by the Offender. 
2. Where his Wife loſes her Dower. 
3. How far his Blood is corrupted. 


* 


As to the firſt Point, I ſhall endeavour to ſhew, 


I. What is forfeited by the Common Law, 
2, What by Statute, 
To what Time. the Forfeiture ſhall relate, 
„What ſhall be done with the Goods of an Offender tele my 
are actually forfeited, 


As to the firſt Particular, vi. What is forfeited by the Offender, by 
the Common Law : 1 ſhall endeavour to ſhew, 


1, Where his Lands are forfeited by the Common Law. 
2, Where his Goods. | 


4 Ie Sect. 1. And firſt as to the Forfeiture of Lands, it ſeems agreed, that 
he 2, 3, by the Common Law all Lands of Inheritance wheroal the Offender was 
i H. H.P. C. a ſeiſed in his own Right, and alſo all Rights of b Entry to Lands in 


ay 3 the Hands of a Wrong-doer, are forfeited to the King by an Attainder 


3 Co. 2, 3. of High Treaſon, and to the Lord of whom they are immediately hol- 
See the Sta- Jen, by an Attainder of Petit Treaſon or Felony : And that the Lands 


NA 56 whereof a Perſon attainted of high Treaſon dies d ſeiſed of an Eſtate in 
4 Co, Lit. 2. Fee are actually veſted in the King without any Office, becauſe they can- 


45% BY OD not deſcend, the Blood being corrupted, and the F rechold ſhall not be in 


and infras. Abeyance. 
ir Sed. 2. But it ſeems agreed, that by the Common Law ſuch Lands 
, were not veſted in the actual Poſſeſſion of the King during the Life of the 


242. 


« 3 Co, 10. Offender without an Office, 

5 6. .. Set. 3. Alſo it ſeems clear, That the Lord cannot enter into the 
9 Lands holden of him upon an Eſcheat for Petit Treaſon or Felony, with- 

Bro Coro. out a ſpecial Grant, till it appear by due Proceſs that the King hath had 

208, 219. his Prerogative of the Year, Day and Waſte, 


t Leon. 21. 
Infra S. 23. 


7.8. P. C. 191. D. Fitz, Trav. 48. Aſſiſe 166. 


Set. 4. 


—— ſ > —— — — . ——— 2 * 


Chap. 4.9. Of Forfeiture of Lands, &c. 449 


Sect. 4. It is laid, That the Inheritance of Things not lying in Te-* 3 tag. 19, 
nure, as of Rents-Char » Rents-Seck, Commons, Ge. ſhall be forfeited 21. 
to the King by an Attainder of High Treaſon, and that the Profits of them 
ſhall be alſo forfeited to the King by an Attainder of Felony during the Life 
of an Offender, and that the Inheritance (hall be extinguiſhed by his Death ; 
for it cannot eſcheat, becauſe there is no Tenure, nor Deſcent becauſe the 
Blood is corrupted, 

Seck. 5. But it is b ſaid, That no Right of Action whatſoever to Lands + ; Co. 2, 3 
of an Eſtate of Inheritance are forfeited, either by the Common Law, or? Co. 13, 
by the Statute and it feems agreed, That no Right of Entry into Fon * 
ſuch Lands whereof there is a Tenant by Feoftment, or other Title, nor Vid: infra 


4 Uſe, (except only Lands conveyed © fraudulently with an Intent to avoid a ib. ny 


of 33 H. 8. and that? Land in Tail could not be forfeited after the Statute 3 Co. 2, 3. 
of Weſm. 2. but only for the Life of the Tenant in Tail, till the Statute ; 3 Inſt, 19. 


attainted of Felony is ſeiſed of an Eſtate of Inheritance in the Right of his _ wh Frog 


Wife, or of an Eſtate for Life only in his own Right, are forfeited to the: ; in 10 
19. F. e. 


King, and that nothing thereof is forfeited to the Lord, 244 
Se. 7. It ſeems ' agreed, That by Force of a ſpecial Cuſtom x Copy- 23 tag, 19. 
hold of Inheritance may be forfeited by an Attainder or Conviction ofS b. G 187, 
Treaſon or Felony : Alſo ; bath been * holden, That by Cuſtom it may 5 

be forfeited for Treaſon or Felony, even without a Conviction 3 allo it 1 Dyer 289. 
ſeems the ſtronger Opinion, That it ſhall be forfeited by an Attainder ofen . 
Treaſon or Felony of Common Right, without any ſpecial Cuſtom, but 372, 391. 
not by a Conviction only. 1 

SeF. 8. It ſeems n agreed, That by the Common Law upon an At- rt 9 
tainder of Felony, the King had a Right utterly to waſte the Lands holden Fiz. Afſiſe, 
of any but himſelf, whereof the Perſon attainted was ſeiſed of an Eſtate 166. Forfei- 
of Inheritance, either in his own or in his e Wife's Right. And it is 5 AT 5 4 


hold ſuch Lands for a Year and * I'F ; dat _it_is holden by others, LO 723. 

hat the Right to hold over the Lands for a Year and a Day was given &, Bulſt. 13. 
to the King in Lieu of the Waſte; and this ſeems 9 Implied in Magna 2 Brownl. 
Charta, Ch. 22. which laying, That the King ſhall not hold over the 3 
Lands of thoſe convicted of Felony, but for one Year and a Day, and See Godbolt 
making no Mention of the Waſte, ſeems Plainly to Intimate that at the x" 2 
Time of the Making of that Statute of the King was thought to have no 1, gag 
Other Right but Only to the Year and Day. Yet the Statute of Præro. 2 Vent. 38, 30. 
gativa Regis made in the 17th of E/ 2. having declared the 85 2 Keb. 451, 
Right to the Year and Day, and alſo to the Waſte 3 It ſeems to have been pl. 23. 

ini Right to Coke's Copy - 


both. Indeed if this Statute had been againſt the expreſs Purview of — 1 


Magna Charta, it would have been clearly repealed by thoſe many ſubſe. n D . 
| but 2 Keb, 251. 
pl. 23 


* 4Co. 124. . 

. ? Vide 2 Init. 
36, 37. S. p. C. 190, 191. Staundf. Prerog 48, 49, 50. 4 See the Books above Cited ; yet it ſeems admitted 
8 verſe 489. Preſcription, 50. That the King was intitled to the Waſte as to the Year and Day ſince 


this Statute. Bro. Coro. 206, 208, 209, 210. Fitz. Coro. 290, 308, 310, 312, 327, 3 58. Regiſter 165. Fitz. 


Traverſe, 19. 8. FP. C. 190, 191. Staundf Prerog. 48, 49, 50. 49 Ed. 3. 11. pl. 3. 4 Co 124. b. Bat 49 Aff. 
Fitz. Utlagary, 2. See alſo Fitz. Coro. 285, 399, 332, 344. 


nd it ſeems agreed, That the King's Prerogative of the Waſte is not grantable over, except only as to ſuch Intereſts 


Which by Virtue of it are actually veſted in him. Fitz. Coro. 310. S. P. C. 191, Lett. E. Staundf. Prerog. go. 
| being 


Vor. II, 5 
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being not contrary to the expreſs Words of it, but only to what's argu- 
mentatively drawn from it, it may be well argued that it is ſtill in Force. 


As to the ſecond Point, viz, Where the Goods of the Offender ſhall be 
forfeited for Treaſon or Felony, I ſhall endeavour Me FF 


Firſt, What Goods are liable to ſuch Forfeiture; 
Secondly, In what Caſes. . RE % ; 


pn See. 9. As to the firſt of theſe Particulars, it ſeems * agreed, That 
4 Staundf, ll . f. 0 | ella. r rpg 
„ Things whatſoever which are comprehended under the Notion of a 
46. perſonal Eſtate, whether they be in Action or Poſſeſſion, which the Party 
| 7 C. 187. hath, or is intitled to in his own Right, and not as Executor or Admini- 
Cro. Ca. 566. ſtrator to another, are liable to ſuch Forfeiture, 32 


12 Co. 121, Sec. 10. Allo it b ſeems to be ſettled, That a Bond taken in an- 


is holden , j 
2 Pro = other's Name, or a Leaſe made to another in Truſt for a Perſon who 


rog. 45. b. 1S afterwards convicted of Treaſon or Felon lire #6 wich liabe to be 3 
F 5 him in bis own Name, or a Leaſe in Po ANA. 


188. ch. 28. | 
That a Fe- ſeſſion. 


N 


lon ſhall for- Sect. 11. Alſo it * ſeems to be in a great Meaſure ſettled, That the 2 


pom age Truſt of a Term granted by a Man for the Uſe of himſelf, his Wife and 
others ftolen Children, Cc. is liable in like Manner to be forfeited, if fraudulently 


by him, but made with an Intent to avoid a ſubſequent Forfeiture; but that it ſhall 


= —_— be forfcited ſo far only as it is reſerved to the Benefit of the Party him- 


this Point, ſelf, if made bona fide, whether before or after Marriage, for good Con- 
viz. 44 Ed. 3. ſideration without Fraud, which is to be left to a Jury on the whole Cir- 
Fire, Coro. cumſtances of the Caſe, and ſhall never be preſumed by the Court. where 


a 


317,318,319, it is not expreſly found. 


3 7 76, . Toa. | d. a : | | | | £1 5 ' . | . 
3 —— Secf. 12. It hath been adjudged, That a Power of Revocation of the 
ſeem fully to Truſt of a Settlement reſerved to the Grantor is not liable to be forfeited, 


come up to it if it depend on ſomething Perſonal to be done by the Grantor himſelf, as the 


fach Goods Making the Deed of Revocation under his own Hand and Seal, © © 
are waived, . | 5 33 n es ern 207 ene | 
— — not 2. Perſonal Things liable to Forfeiture ſhall be forfeited in the following 
to be diſtin · Caſes. | TT rt; 21113 DUS 4 995% 87: 014 10 Uk tt wil . 
3 55 VJ, Upon a Conviction of Treaſon or Pelony. SW) | 

of the like ef. 14. 2d, Upon a fugam fecit found before a Coroner upon 
Kind, as Corn al) Inquiſition of Death taken upon View of a dead Body ; as 10 WK 
2 of a Bag, it is " agreed, That where-ever a Perſon found Guilty by ſuch Inqueſt 
Vide 2 Leon. either as a Principal, or as an Acceſſary s before the Fact, is found alto 
3, . to have fled for the ſame, he forfeits his Gbods abſolutely; and the II. 


And. rg. | — 7 „ ST ig = CAD Ap | - ns: 1 
Moor 108. ſues of his Lands till he be acquitted or pardoned, ' Alfo it is“ agreed, 
Dy. 30, 3 10. That where one indicted of any Capital Felony, either as Principal or 
That a Term Acceſſary before or after, before Joſtices of Oyer, Sc. is acquitted at his 


limited to 3 ES. 1 i * | 
| "pwned Trial but found to have fled, he ſhall incur the like Forfeiture of his 


/and not veſted Goods, but not of the Iſſues of his Lands, becauſe by the Acquittal the 
ia the Party Land is diſcharged, and conſequently the Iſſues, And it hath been i hgl- 
. , 477. A a | Te N . 7 


/ 


» 


himſelf, is not 

forfeitable. F 1 | : 1 5 
b Cro. Ja. 312, 313. Hob. 214. and the Books cited to the ſollowing Section. 2 Keb. 564, 608, 644, 763, 772. 
Le 279. Lane 54, 113. 1 Mod.16, 38. Hardr. 4. 1 Ander. 294. Reym. 128. 2 Nel. Ab. 3 fl 1, 
2. 1 Rol. Abr. 343. F. 5. 6, 7. March 45, 88. 1 Sid. 260, 403., 1 Keb. 9c h 4 2 Keb. 564, 644, 763, 
772. 1 Lev. 279. 1 Mod. 16.38. Vide infra ſect. 26. 5 Co. 10g. Supra ch. 33. ſect. 129. and the Bock 
cited to the three foregoing Section. 8. P. C. 183, 184. 194. c. 192. a., H. P. C. 273, Staundf. Prerog. 46. 
Keilw. 68. b. Dy. 239. pl. 36. 5 Co. 110, E Secus if he be found Acceſſary after, for the Inditment is ſo far. 
void. S.P.C. 184. A. B. Supra ch. 9. ſect. 26. u S. P. C. 184. A. B 191. G. . P. C 271, Keilw. 68. b. 
5 Co. 110. Fitz, Forfeiture, 35 · J. P. C. 271. S. P. C. 184. B. Fitz. Coro. 206, 


den, 


* 
"pp 
* 


ES 
. 


K . 
. 


Chap, 49. Of Forfeiture of Lands, &c. 46 K 


den, That the Law is the ſame as to the Finding of a Higam fecit uno 
Acquittal of an Indictment of Petit Larceny. " * $1220 hoy p. C. 25 f. 
the Party may in all Caſes, except that of the Coroner's Inqueſt traverſe 35 H. 6.26.9. 
the finding of 'a fugam fecit. Alſo it ſeems b agreed, That whenever the d de fe 
Indictment againſt a Man is ſufficient, the Finding a fugam fecit will not = wy 
hurt him; and that in all Caſes the Particulars of the Goods found to be Fit“ Coro. 
forfeited may be traverſet. 1 .- 
Sect. 15. 3dly, Upon a Default till the Award of an Exigent, as to 8. P. C. be 
which it is © agreed, That if one make ſuch a Default either upon an Ap-# 1 
peal or Indictment of a capital Felony, he forfeits his Goods, unleſs he Abridoed 
was pardoned before the Exigent was awarded ; and it hath been * holden Fitz. Tra- 
That the Law is the ſame as to ſuch a Default upon an Indictment of 3 8 
Petit Larceny : However it is clear, That where-ever Goods are fo for-« Fits. Coro. 
feited, they are not ſaved by an Acquittal at the Trial. But it ſeems © a- 181? 
greed, That they are ſaved by a Reverſal of the Award of the Exigent, for * 
an Error either in Fact or in Law; as for the Impriſonment of the De- 8. P. C. 183, 


0 fendant at the Time when the Exigent was awarded, or for a Defect in the eee Bow: 
Indictment, Appeal or Proceſs. | 


; | v2 I rog. 47. 
Sell. 16. Ahh, Upon a * Preſentment by the Oaths of twelve Men, Ble. Coro. 8: 


Finch 352. 


That a Perſon arreſted for Treaſon or Felony, fled from, or reſiſted thoſe 1 Roll, Abr. 


who had him in Cuſtody, and was killed by them in the Purſuit or 793. 
Scuffle. | 41 A, pl. 13. 
Sect, 17. Sly, By being e waived or left by a Felon in his Flight, Gol gh 
from thoſe who either actually do purſue him, or are apprehended by bim 5 Co. 110 b. 
ſo to do, whereby he forfeits the Goods ſo, waived, whether they be his 1. 88 
own * proper Goods, or the Goods of others ſtolen by him, which ſhall « 5 Co. mY 
not be reſtored to the right Owners but upon a proper Proſecution, as hath b. 1: 
been more fully ſhewn, Chap. 23. from Sec. 49 to 58. — gs 
- Set, 18. As to the ſecond Particular, viz; What is forfeited by Sta- H. P. O 271, 
tute: It is enacted by 26 H. 8. 13. That every Offender and Offenders being v, ehr. 
eſs ni lawfully convicted of any Manner of High J reaſons by Preſentment, 80 1$4:D. 
Confeſſion, Verdict or Proceſs of Qutlawry, according to the due Courſe and Co. Ut. 259. 
Caſtom of the Common Laws of this Realm, ſhall loje and forfeit to the King, his _— oo 
Heirs and Succeſſors, all ſuch Lands, Tenements, and Hereditaments, «hich Cro. Ja 461. 
any ſuch Offender or Offenders ſhall have of any Iiftate of Inheritance, in Uſe pi b. 
or Poſfeſſion, by any Right, Title or Means, within the Realm of England, or © 2p 
elſewhere within any of the King's Dominions, at the Time of any ſuch Treaſon 1 
in, 


committed, or any Time after. Saving to every Perſon and Perſons, their I eu. Ci 89 


Heirs and Succelſors, other than the Offenders in any Treaſons, their Heirs 191. Let. B, 
and Succeſſors, and ſuch Perſon and Perſons, as claim to any their Uſes, all ne 
| nſt. 56,227, 


ach Rights, Titles, Intereſts, Poſſeſſions, Leaſes, Rents, Offices,” and other Plowd? Com 


Profits, which they ſhall. have at the Day of committing ſuch Treaſons, or at ns 8 
| ut Staundt. 


any Time before, in as large and ample Manner as if this Af had never been RS Dow. 
had nor made. And the ſame is enacted in near the ſame Words by 5 & re whether 


Ed. . the Law in 


| 33 | | . his Point b 
Sect. 19. And it is farther enacted by 33 Hen. 8. That if any Perſon or non ge 


Perſons ſhall be attainted of High Treaſon by the Courſe of the Common Lites, by 34 K 3.4.2, 
en Statutesof this Realm, in every ſuch Caſe every ſuch Attainder by the Common e A 


Law ſhall be of as good Strength, Value, Force and Effect, as if it had been dene 48, jeg. 25. 
by- Authority of. Parliament; And that the King, his Heirs and Succeſſor, ſhall Staundi. Pre. 


bave as much Benefit and Advantage by ſuch Attainder, as well of Uſes, Rights, 4 8% ; 
Entries, Conditions, as Poſſeſſions, Reverſjons, Remainder: and all other Things, ch. :;. 

: | | e Co. 109; 
Cro. Eliz. 611. pl, 18. 693. pl. 3. b 8. P. C. 186. ch 25. and 29 E. 3.29 b. Abridged Fitz. Avow'y, 2:3; 
ſeems expreſs to this Purpoſe. But 3 Inſt. 227. and 5 Co, 109, b. it is ſaid, That the Felon's proper Goods ae 19: 
forfeited as Waifs, but as the Goods of a F ugitive. 


25 
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as if it had been done and declared by Authority of Parliament, and ſhall be 
| deemed and adjudged in actual and real Poſſeſſion of the Lands, Tenements, 
Hereditaments, Uſes, Goods, Chattels, and ail other Things of the Offenders 
fo attainted, which his Hi 'ghneſs ought lawfully fo have, and which they being 
fo attainted ought or might lawfully loſe or forfeit, if the Altai nder had been 
done by Authority of Parliament, without any Office, or Inquiſition to be found 
of the ſame ; any Law, Statute or Ve of the Realm to the contrary thereof in 
any wiſe notwithſlanding. 
Se. 20. Saving to all and every Perſon and Perſons, and Bodies Po- 
litick, and their Heirs and Aſſigns, and Succeſſors, every of them, (other than 
ſuch Perſon and Perſons which hereafter ſhall be attainted of High Treaſon, 
and their Heirs and Aſigns, and every of them, and all and every other 
Perſon and Perfons, claiming by them or any of them, or ts their Uſes, or fo 
the Uſes of any of them, after the ſat 4 Treaſons committed,) all fuch Right, 
Title, Uſe, Poſſeſſion, Entry, Rever fions, Remainders, Intereſts, Conditions, 
Fees, Offices, Rents, Annuities, Commons, Leaſes, and all other Commodities, 
Profits and Hereditaments, whatſoever they or any of them ſhould, might or 
ought to have had, if this Act had never been had or made, © 0, 


452 


In the Conſtruction of theſe Statutes the following Points ſeem moſt 
conſiderable. | 


a8. P.C.197. Se. 21, ½, It is ſettled, That they are not repealed by 1 Ma, Seſ. 


3 Inſt. 19. 1. ch. 1. which enacts, That no Pains of Death, Penalty or Forfeiture in 


Dy er 28, 5 . « Wo 
1 H. H. P. C. any wiſe enſue or be to any Offender or Offenders, for the Doing or Committing 


241, 350- > any Treaſon, Petit Treaſon or Miſprifion of Treaſon other than ſuch as be in 
Ce Lis a * *. 25 Ed. 3. ordained and provided; for the Words, other than 


Co. Lit. 372, f 
391. and the fich as be within the Statute of 25 Ed. 3, &c. ſhall not be taken to refer 


1 to the Pains, Penalties and Forfeitures which are mentioned in the Be- 


the followin ; 8 1 
Gol ginning of the Sentence, but to Treaſone, Petit Treaſons and Miſprifion of 


4 ** Treaſon, which are laſt I rg 1 1 3 
13 Sect. 22. a2dly, It is * agreed, at ates in Tail are forfeited by 
I Leon. 276, Force of thoſe Words in 26 H. 8. of any Eflate of Inheritance, which muſt 
Moor. 128. be void, if they do not include Eſtates in Tail, for Eſtates in Fee-ſimple 

j40, were forfeited before. Alſo it hath been adjudged, ' That where Lands 


Hob. 340, — i _ 21 . 
341. are given to a Man and his Wife, and the Heirs of their two Bodies, the 


cited and a- l : 
greed, Cro. Gift had been made to the Heirs of his Body in general. 


3 Sec. 23. 3dly, It was d ſettled in the Marqueſs of Vincbeſter's Caſe, 
8 That the Right to a Writ of Error to reverſe an erroneous Common Re- 
Lit. Rep. 100. coyery is not forfeited by theſe Statutes ; alſo it is * agreed, That a meer 
: * fi. F. C Right of Action to Lands in the Hands of a Stranger, as of a Diſcontinuee, 
e 3 Co. 2, 3. or of the Heir of a Diſſeiſor, is not forfeited: * But, That a Right of En- 
Hob. 340, try into Lands to which a Perſon attainted cf High Treaſon is intitled, is 
2 13. as much forfeited as Lands in Poſſeſſion; but yet that the King ſhall s not 
4 Co 58. a. be adjudged in Poſſeſſion of ſuch Lands without an Office, and Scire facias, 
1 cor Seizure on ſuch Office; for the Words, That the Ring fhall be deemed in 
„„ Poſſeſſion without Office, ſhall have this Conftruction, That he ſhall” be in 
53 Co 11. a. Poffeſſion without Office in the ſame Manner as he ſhould have been upon 
FRETED an Office found at Common Law: But at the Common Law, if a Diſſeiſee 
g Co. 95. a. had been attainted of High Treaſon, and the Seiſin found by Office, the 
Supra ſect. King ſhould not have been in Poſſeſſion, without a Scire facias, or a Sei- 


3 
ſure at leaſt. 


4 Sec. 24. 


Heut ga, 
a bs je 


1 
2 Intail is forfeited by his Attainder, and the Heir as much diſabled as if th 2 
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Seff. 24. 4thly, After two contraditory Judgments upon the ſame 

Point, it was at laſt ® ſettled by a Majority of the Judges in Stone and *Cro.Ca. 427: 
Newman's Caſe, That where a Tenant in Tail of the. Gift of the Crown Vide Plowd. 
makes a Feoffment in Fee, the Reverſion being ſtill in the Crown and irc. 
afterwards is attainted of High Treaſon, the Right of the Intail is forfeit- 243. 
ed to the Crown; becauſe the Reverſion continuing always in the Crown, 

the Intail could not be diſcontinued, but the Heir might have entered after 

the Death of the Feoffor, without bringing any Action; and tho' the In- 

tail by ſuch a Feoffment be put in Abeyance as to any Benefit which the 

Feoffor himſelf may claim from it; yet fince it is not turned to a Right 

of Action, and would have continued ſtill in him for the Benefit of the 

Heir, if he had not been attainted, (as appears from the Form of a Writ 

of Formedon, which ſuppoſes that the Right deſcended to the Heir from 

the Feoffor, and conſequently that it was in him at his Death,) it ſhall like- 

wiſe continue in him for the Benefit of the King. | 

Sect. 25. Sthly, It was ſolemnly adjudged in the Exchequer Chamber | 

in * Shefield's Caſe, and a Judgment to the contrary in the Exchequer re- » Hob, 334, 
verſed, That where one attainted of High Treaſon is ſeiſed of a defeaſible *c- 
Eſtate in Tail, and hath at the ſame Time a Right to an ancient Intail et 
which is diſcontinued, he forfeits both the Intail in Poſſeſſion, and the 2 Rol. Rep. 
Right to the old Intail ; for the firſt is within the expreſs Words of 26 H. 305, Kc. 

8. and the latter within thoſe of 33. And it by no Means follows, that 
becauſe naked Rights of Action to Lands in the Hands of the Heir of a 
Diſſeiſor, or of a Diſcontinuee, or not within the Meaning of the Sta- 
tute, as it is c ſettled that they are not; therefore alſo a Right to Lands 
in the Hands of the Perſon attainted himſelf is not within the Meaning of 
it; for the Forfeiture of ſuch naked Rights, might not only be of dangerous 
Conſequence in unſettling Poſſeſſions, but might alſo be highly prejudicial 
to Strangers whom the Statute by an expreſs Saving plainly intends to fa- 
vour ; but the Forfeiture of the Offender's Right to his own Lands can be, 6 ; 
of no Prejudice to any but himſelf and his Heirs, to whom the Statute is FX 3 


< Supra Set. 
23. 


ky H. H, P, C. ö 
ſo far from intending any Favour, that it expreſly excludes them from all 245. 
the Benefit of the Saving Clauſe. Poph. 18. 


Sef?. 26. 6thly, It ſeems * agreed, That a Power of revoking the Vier 4527 


Uſes of a Settlement may be forfeited by Force of 33 H. 8. if the Exe- 4 Leon. 135. 
cution of it require nothing but what may be as well performed by any g 433, 
other Perſon, as by the Party himſelf, by whom it was reſerved ; as 1 Ro. Rep. 
the Tender of a Ring, &c. Alſo it was adjudged in Englefield's Caſe, 2 
That the Mention of ſuch Conſiderations and Inducements for the reſer- 2 = 47 
ving of ſuch a Power of Revocation in the Preamble of it, as are inſe- Books above 
parable from the Perſon, do not alter the Caſe, if nothing of this Kind be _ a 
inſerted in the Priviſo itſelf, by which it is reſerved. But it is agreed, greed 2 Keb. 
That if the Proviſo by which ſuch a Power is reſerved require ſomething 566, 763, 
inſeparably annexed to the Perſon, it keeps it out of the Statute ; and 777;, 170 
therefore in the Duke of Norfo/k's Caſe, where there was this Proviſo, Lane 44. 
That if the Duke ſhould be minded to alter and revoke the Uſes, and : el Rep. 
ſignify his Mind in Writing under his Hand and Seal, that then, &c. 7 ©o. 13. 
it was clearly adjudged, That the Power of Revocation was not forfeit- 1 H. H. P. C. 
able, becauſe it depended on the Duke's Signifying his Mind in Writing &i and a- 
under his proper Hand and Seal, which none but himſelf could do. Alſo greed 1 Lev. 
it was adjudged in * Main's Caſe, That the Law is the ſame where ſuch _ 
Proviſo doth not expreſly require the Party's Signifying a Change of 36. 7. 
Mind, but only that the Deed of Revocation be under his proper 3 Inſt. 19. 
VorL II. 5 Z | Hand * ho hs Sect. 


1 H. H. P. C. 
246. 
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Palmer 429. Hand and Seal. ® But if ſuch Proviſo require only the Tender of a Ring 
Latch 25, 26, by the Feoffor, ipſo adtunc declarante that the Tender is to the Intent to 


Kc: 70, 102, 2 | - . 1 
1 Jon 135. avoid the Feoffment, it ſeems unſettled, whether it come within the fame 
1 Ventr. 129, Conſtruction. | 


b ee Com. Set. 27. 7thly, It * ſeems, That an Annuity granted to a Man pro 
381. 382. conſilio impendendo, is. not forfeitable by theſe Statutes : Alſo it ſeems © dobt- 


< Plow. Com. ful whether an Office granted to a Man for Life, and requiring Skill and 


9 & * 5 . . * . - 
| 2737, Com. Confidence, be forfeitable ; but if it be“ granted in Fee, it ſeems clear that 
379- it may be forfeited even by the Common Law ; becauſe the Grantor 


in giving ſuch an Eſtate, which ſhall deſcend- to all the Heirs of the 
Grantee however unqualified, ſeems plainly not to have been induced to 
make his Grant from any Conſideration of the peculiar Merit of. the Perſons 


who are to execute the Office, | 
* 2 Lev. 169, Sec. 28, It hath been e adjudged, but not without great Difficulty, 


3 Keb. 459. That an Act of Parliament that certain Perſons. ſhall forfeit all their Lands, 


051, 71? Poſſeſſions, Rights, Intereſts and Hereditaments, and other Things of what 


Mod. 8 . . 
pie 1905 Nature ſoever, extends to Eſtates in Tail, by force of the Words all In- 


2 Jon. 57, yerefts of what Nature ſoever. Yet it is f agreed, That the Statutes of 


Ventr. . . ; "> . 
Colin. Premunire, which give a general Forfeiture of all the Lands and Tene- 


130, and the ments of the Offender, extend not to Land in Tail. „ 


Books above. Seff. 29. It is 5 holden, That a Saving againſt the Corruption of 


cited. ; ; 
: I. P. C. 8. Blood in a Statute concerning Felony, doth by a neceſſary Conſequence 


1H, H. P. C. ſave the Land to the Heir; becauſe the Eſcheat to the Lord for Felony 


701 is only pro defectu tenentis, occaſioned by the Corruption of Blood. Al- 


3 Inſt. 47, go, * . ; ; 
Salk. 85. ſo it is holden, That a ſaving of the Land to the Heir prevents the Cor- 


Salk. 85, ruption of Blood, and alſo the Loſs of Dower. But it hath been “ ad- 
judged, That a Saving againſt the Corruption of Blood in a Statute con- 
cerning Treaſon, doth not ſave the Land to the Heir, becauſe in Treaſon 
the Land goes to the King by way of immediate Forfeiture, and not by 


Eſcheat. 15 | | Eo. 
See. 30. As to the third Particular, viz. To what Time the Forfei- 


3 Fitz, Forf, ture ſhall reſate : It ſeems agreed, That the Forfeiture upon an Attain- 
3. 30. der either of Treaſon or Felony, ſhall have Relation to the Time of the 
30 fl. 6. 5. 2. Offence, for the avoiding of all ſubſequent Alienations of the Lands, but 


S. F.C: 1908. 6 3 | . 
ch. 31. *" to the Time of the * Conviction, or fugam fecit found, &c. only as to 


2 Chattels; unleſs the Party were ! killed in flying from or reſiſting thoſe 
deleted, , Who had arreſted him; in which Caſe it is ſaid, that the Forfeiture ſhall 


voucher, 30. g 
Co. Litt. 2. b. relate to the Time of the Offence. 


* , Set. 31. But it ſeems ® unſettled, Whether in Premunre it ſhall re- 
20.2 3” late to the Time of the Offence, or only to that of the Judgment, 

Plow. Com. Sec. 32. It ſeems the better Opinion, That no Attainder whatſo- 
oy 5 p. C. ever ſhall have any Relation as to the mean Profits of the Lands of the 
360, 361. Perſon attainted, but only from the Time of the Attainder. 

2 For- Set. 33. As to the fourth Particular, v/z, What ſhall be done with 
"+>. the Goods of an Offender both before and after they are actually for- 


Staundf. Pre- ; 
rog. 48. feited: It ſeems to have been always agreed, That one indicted or ap- 


3 ; - 192. pealed of Treaſon or Felony may bona fide ſell any of his Chattels real or 
Bro, Relati- 3 
on 31. Expoſition, 26. Forfeit. 119. Fitz. Coro. 296. 1 H. H. P. C. 362. ! Vide ſupra ſect. 16, S. P. C. 
192. a. Fitz. Coro. 290. 1 H. H. P. C. 362. * Cro. Car. 172, 173. 1 Jon, 217. © 8 Co. 170. Plowd, 
Com. 488. b. 38 Ed. z. 3z a. But this is made a Quære, S. P. C. 191. Lett. D. and the contrary ſeems holden. 
Fitz. Coro, 290, 344. See alſo Fitz. Forfeiture, 16. Coro. 374. Finch 326, 327. » Brat. B. 3 ch. 8. ſect. 
F. and ch. 18, ſect. 1, 2, Fleta, B. 1. ch. 26, ſect. 1, 2. 8 Co. 171. b. 7 H. 4. in the laſt Caſe. S. P. C. 193. a. 
State Trials, Vol. 1. fol. 994, 995, Vol. 4. fol. 65, 66, 454 1 H. H. P. C 362, 367, | | 
per- 
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perſonal for the Suſtenance of himſelf and Family until they be actually 


E forfeited. PL20K- -\ 1 | e . see the Ci- 
Seck. 34. Alſo it ſeems * agreed, that the Goods of ſuch Perſon can in 1 
no Caſe be lawfully removed out of his Houſe until they be forfeited. and following 


Seck. 35. Yet according to the general Tenor of the old b Books, the Sedion. 
Goods of one © arreſted for Treaſon or Felony, may by the Purview of an Gaby = hi 
antient Statute, which d ſeems to continue ſtill in Force, be immediately Bract. B. 3. 
inventoried and appraiſed, after which, and on Surety found that they ſhall 3 
be forth- coming, they ſhall be kept by the Bailiffs of the Party arreſted, and 8. P.C a 
for want of ſuch Surety, by his Neighbours, till he be convicted, or found Letter C. 192. 
to have fled, &c. whereby they are aQually forfeited. == WY 

Sect. 36. Allo it was enacted by the Statute de Officio Coronatoris, (ſet rog. 47. b. 
forth more at large, Ch. g. Se#. 19, 20.) That where one is found guilty 4 1 
of Murder by a Coroner's Inqueſt upon View of a dead Body, the Co- 263. bd ” 
roner ſhall inquire what goods he hath, and cauſe them to be valued and It is faid 26 
delivered to the Townſhip, &c. But ſo much cf this Statute as enables on ng * 
the Coroner to ſeiſe the Goods, e ſeems to be repealed by 1 Rich. 3. (ſet hes: Coro, 
forth more at large Sed. 38.) unleſs the Party indicted be found alſo to have 12 Juſtice 
fled. HUE - 63-4 2 BE x ICES 
Se. 37. Alſo it was enacted by 25 Ed. 3. 14, (ſet forth more at large 78 os 
Cb. 27. ſect. 116.) That in the ſecond Capras given by that Statute on the my of 
Return of a Non inventus, it ſhall be compriſed, that the Sheriff ſhall cauſe 1 * 
the Party's Chattels to be ſeiſed, and ſafely kept till the Day of the Writ ſenth, &c. 
or Precept returned, &c. and this is ſtill in * Force notwithſtanding the eee 
Statute of 1 R. 3. 3. for this prohibits only the Seiſing of the Goods of Towns, &c. 
thoſe who are arreſted; and ſo far as it relates to this Purpoſe, is enacted as to anſwer to 
— ˙ c ee e RES HIaL lh 1S v9 kay fr 

Sect. 38. And that no Sheriff, Under-Sheriff, nor Eſcheator, Bath ff of this ſeems in- 
Franchiſe, or any other Perſm, take or ſeiſe the Goods of any Perſon arreſted ee ug 2 
or impriſened for Suſpicion of Felony, before that the ſame Perſon ſo arreſted oe — + 
and impriſoned be convicted or attainted of ſuch Felony according to the of Felony. 
Law, or elſe the ſame Goods otherwiſe lawfully forfeited, upon Pain to forfeit tn" 44 
the double Value of the Goods ſo taken, to him that is ſo burt in that Behalf, and 43 5 
by * Attion of Debt, &c. E „ ai 21. pl. 1. 
Set. 39. This Statute is ſaid to be in“ Affirmance of the Common e 95 


Law, and hath been adjudged to extend as well to the Seizure of Money Forfeiture, 7. 


Reſeiſer, 3. 


as of any other Chattel. [127] | 
ad” 40. It ſeems plain from this Statute, That Goods may be ſeiſed Oer. f 


as * ſoon as they are forfeited ; and it ſeems the whole Townſhip is anſwer- Fitz. Treſp- 
able for them to the King, and may ſeiſe them * where-ever they can be a 106 4 


found. 24. it is ſaid 

- Fhat no Mi- 

' ; | niſter of the 
King ought to take the Chattels of an Appellee of Felony away with him, but to ſeiſe them, and cauſe the Party to 
find Surety that they ſhall not be eloined, &c. And if the Party cannot find Surety, he ought to deliver them to the 
Neighbours, &c. And in the laſt Cafe of 7 H. 4. Abridged Fitz. Coro. 83. and Bro. Forfeit, 10. It is ſaid, That 
where one is indicted of Felony, until he be attainted, his Goods ſhall not be removed out of his Houſe, but fhall be 
kept by his 3 until, &c. and in the mean Time the Felon ought to live upon his Goods, Vide 41 Aſſ. pl. 13. 
Abridged Fitz. Proceſs, 183. Bro. Forfeit, 40. 13 H. 3. 13. pl. 6. in which Books it is ſaid, That Goods ſhall not 
be ſeiſed till they be forfeited, < The old Writ recited Bra, B. 3. ch. 18. ſect, 2. and Fleta. B. 1. ch. 26. ſect. 
2. is expreſs to this Purpoſe :: Yet in 3 Inſt. 228. it is ſaid, That the Goods of any Delinquent cannot be inventoried, 
and the Town charged therewith before the Owner is indicted of Record; and a Note in H. P. C. 269. ſeems to be 


to the ſame Effect, and 1 H. H. P. C. 367, State Trials, Vol. 1. fol. 994, 995. Vol. 4. fol. 65, 66, 8. P. C. 


139. 8. P. C. 52. Letter C. 8. P. C. 193. 1 Hl. H. P. C. 366. Staundf. Prerog. 48. 8 For Precedenis 


of ſuch Actions, See 1 Lutw. 132. Cro. Eliz, 749. u Vide ſupra ſect. 33, 34, 38. S. P. C. 193. i Raym. 


414. „Co. Litt. 391. , 1 Fitz. Coro. 300, 347, 366. 13 H. 4. 13. pl. 6. Abridged Fitz, Forfeit. 32. 22 
Al. pl. 81. Abridged Fitz. Coro. 121. Bro, Charge, 45. Forfeiture, 32. S. P. C. 193. B. 194. A. B. Staundf. 
Prerog. 47. b. 47 E. 3. 26. a. b, 23 Aff. pl, 8 1. Abridged Fitz. Coro. 181. Bro. Charge, 45. Forfeiture, 
32. Staundf. Prerog 47. b. | : 
Sect. 41. 


ch. 18. ſect. 2 
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Fitz. Coro. Se, 41, And at the Common Law it was no * Plea for ſuch Town- 
0 194 ſhip, That the Goods were delivered to the Cuſtody of J. S. who imbezil- 
Len. B. led them, Cc. But it is 8 by 31 E. 33. That if any Man or Town 


- be charged in the Exche wane Eftreats of the Juſlices of the Chattels of 
Pugitives and Felons, and will * why in Diſcharge of him another which 15 
_ chargeable, he ſhall be 5 and Rigbt done to the other, 

Sea. 42. As to the ſecond Point, vis. Where the Wife loſes her 
Dower : It is agreed, that before the Statute of 1 Ed. 6. ch. 12. the Wife 
not only loſt her Dower at Common Law, but alſo her Dower 4d ofi- 
um eccliſiæ, or ex aſſenſu patris, or by Special d Cuſtom (except that of 
Co. Litt. 31. Gavelkind) by an Attainder of any Treaſon or * capital Felony, whether 
3% b. committed before or after the Marriage, and whether the Lands were in 
Lit, f. 747. the Hands of a * Feoffee, or forfeited to the King, or eſcheated to the 
3 In. 47, Lord of the Fee: And tho' the! Attainder were pardoned, GWS. 

1 H. H. P. c. Sed. 43. But it * ſeems that the Wife never forfeited Lands given jointly 
359 to her Husband and her, whether by way of mem or otherwiſe, 
c Hi, but only for the Year and Day and Waſte. 
8. P.C 195. Seck. 44. Alſo it hath been = adjudged, That if a Huſband having le- 
A. vied a Fine with Proclamations, is afterwards erroneouſly attainted of 
= 497 I High Treaſon, and the five Years paſs after his Death, and then the Out- 
Co. Lit. lawry is reverſed, the Wife may purſue her Title of Dower within five 
3 Years after ſuch Reverſal ; becauſe being barred of her Dower by the At- 
1 tainder while it ſtood in Fc orce, which Attainder ſhe could no way reverſe, 
Winch 7. ſhe had no Remedy to purſue her Title of Dower within the five Years, and 
* Brat. 311- therefore ſhall not be barred by her Non-claim. —_ 
' Co. Litt. Sect. 45. It is enacted by 1 Ed. 6. 12, Par. 17. That * any Per- 
8 ſon ſhall be attainted of any Treaſon or Felon y whatſoever, yet that notwith- 
os ' flanding every Woman that ſhall fortune to be Wife of the 1 Jo attainted, 
*Co. Litt. 31. all be endowable and enabled to demand, have, and enjoy her Dower in like 
a wk Manner and Form as the her Huſhand had not been attainted, &c. 
Savil 54, 55. Sect. 46. But this is repealed as to Treaſon by 5 &. 6. Ed. 6. 11. Par. 
oy Lit. 41. g. by which it is enacted, That the Wi 75 whoſe Hudend ſhall be attainted of 
Beni „% 4 T1 reaſon whatſoever, ſhall 5 in no wiſe be received to ast, challenge, demand, 
56,579. or have Dowry of any the Lands, T, enements, or Hereditaments of the 
Dy. 140 pl. Perſon ſo attainted during the ſaid Attainder in Force, And this hath been 
Moor 639. conſtrued to extend as well to an Attainder of Petit Treaſon, as of High 


pl. 879; Treaſon. 
| Cont. by Va. 
vaſor. 


Lit, ſet. 55. As to the third Point, viz. How far the Blood is . by an At- 


A tainder of Treaſon or Felony, the following Particulars ſeem moſt remark- 


3 laſt. 216. able. 
Bract. 129. pl. 


a PP FS. F. 47. ft, It ih - agreed, That by : ſuch an Attainder, the Blood 

3 1 129. is ſo far ſtained or corrupted, that the Party loſes all the Nobility or Genti- 

Sopra left, g. lity he might have had before, and becomes ignoble. 

Cont. Bract. Sec. 48. 2dly, It is alſo * agreed, That he can neither inherit as Heir 

5 fake 6. to an Anceſtor, nor have an Heir. 

Moor 639. Sect. 49. 3dly, It is alſo farther * 15 reed, That where- ever it is ne- 
b 


In II ceſſary for any one who would make a Title to another, to derive the De- 
Dyer 140. 

pl. 42. Co Lt. 17. 6 206 1 H. H. P. C. 359. 3 Inſt. 211. S. P. C. 195. B. » But en Attainder 
of Piracy, [128] (B. 1. ch. 37. ſect. 6, 8. Co. Litt, 391.) or Petit Larceny corrupts not the Blood. 1. ch. 33 ſect. 
36. 3 Inſt, 112. Co. Litt. 41. a. Noy 170. 1 Co. Litt. 8. a. 391. b. 392. 8. P. C. 195. b. Bro. Nonabi- 
lity, 21. Coro. 60, * Cro, Ca. 543. Litt. Rep. 28. 1 Vent. 413, 417. Ney 159, 166, Kc. 1 Lev. 60 
1 Sid. 200, 201, 


8. P. C. 194. 
D. 


=} {cent 
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ſcent thro' him, the Attainder is a Bar to ſuch Title; , unleſs the Land * 3 Co. 10. b. 
were intailed. And therefore if there be. Grandfather, Father and Son, 2 746. 
and the Father be attainted, it is clear, That the Son th cannot claim as 1 H. H P. g. 
Heir to the Grandfather of the Lands in Fee-fimple, becauſe he muſt 359- p 
of Neceſſity derive the Deſcent thro' the Father, which by Reaſon of? , 8 5 
the Attainder he cannot do. And for the ſame Reaſon, if there be two 416, 418. 
Brothers, and one of them having Iſſue a Son, be attainted, and either the TE" bo 
Son or Uncle purchaſe Land and die without Iflue, the other e cannot be 356. ; 
bis Heir, becauſe, the Blood of the Father thro' whom the Deſcent muſt be Co. Lit. 392. 
conveyed, is corrupted, But it ſeems a d general Rule, That the Attainder of, ws * 
a Perſon who needs not be mentioned in the Conveyance of the Deſcent, by. 274. Pl. 
does no Hurt, let the Anceſtor be never ſo remote; and à fortiori therefore Vent 4 
it ſeems clearly to follow, that where one may claim as immediate Heir to 416. +4 a 
another, without deriving the Deſcent thro” any other, he ſhall not be bar- 1 H. 11. b. o. 
red by the Attainder of any other. And therefore it ſeems agreed, That if 0 442 
the Son of one attainted purchaſe Land, and have a Son and die, ſuch Son 1 Vent. 413, 
ſhall inherit him, becauſe he derives his Deſcent immediately from him. % Nes 
And for the like Reaſon it hath been * ſettled, That if a Man hath two Sons, Noy _ 
and then be attainted, and one of the Sons Purchaſe Lands and die without 166, &c. 
Iſſue, the other ſhall be his Heir, becauſe he may make his Title without 1 3 
mentioning the Father. e Re Wn Vide Brat, | 
But Sir Edward Cote ſays, That the Reaſon of this Caſe is, becauſe the * C1. 14. 
Attainder of the Father corrupts only the lineal Blood, and nat the collateral. , - Sy £16: 
Blood between the Brethren which was veſted in them before the Attainder ; but f Co. Lit. 8 a. 
he ſaith, That ſome have holden that if a Man after he be attainted have Iſſue | - * 
two Sons, the one cannot be Heir to the other, becauſe. they could not be Heir to * 5. 
their Father, for that they never had any inheritable Blood in them, But the Cre. Ja, 539. 
Ground of this Opinion: ſeems to be overthrown by the Reſolution in the 628. pl. 4 
Caſe of Collingwood and Pace, wherein it was adjudged“ in the Exchequer- Cro. Ca, 543: 
Chamber by ſeven Judges againſt three, that the Sons of an Alien might be gs * 
Heirs to one another if born in England or naturalized ; and yet it is certain 1 Ley. = 
that they could not be Heirs to their Father. Alſo it ſeems to * be the better z Rol Rep 93. 
Opinion, that where a Perſon attainted hath Iſſue by a Woman ſeiſed of Th x 25:27: 
Lands of Inheritance, ſuch Iſſue may inherit the Mother, tho' he never had doubtful 
any inheritable Blood from the Father. _ Moor 569. pl. 
Sec. 50. 4thly, It ſeems clear, That notwithſtanding a Perſon at- Nog 158, hes 
tainted be to many Purpoſes looked upon as dead in Law, yet he hath a Cont. Lit. 
Capacity to * purchaſe Land, which the King ſhall have upon Office found. FP: . 
Alſo if the Father of a Perſon attainted die ſeiſed of an Eſtate of Inheri- 1 Rol. Abr. 
trnce during his Life, no ! younger Brother can be Heir, but the Land ſhall 525, pl. 5. 
rather eſcheat; for the elder Brother, tho”, attainted, is ſtill a Brother, Ha. $293 
and no other can be Heir to the Father while he is alive : But it ſeems 1 Vent. 413. 


= agreed at this Day, That if he die before the Father, the younger Bro- 84.52. 


[7 


| 7 8 i 1 Sid. 201. 

ther ſhall be Heir. „ 1 Vent. 422. 
I | 26. 

Noy 159, 167, 168, 169. 2 Sid. 248. This alſo appears from 13 H. 7. 17. cited S. P. C. 196. Abridged Bro. 
Tenant by Curteſy, 15. and wherein it is holden, That if the Husband of an Inheritrix have Iſſue, and be attainted 
of Felony and pardoned, he ſhall not be Tenant by Curteſy by Reaſon of the Iſſue born before the Pardon, but by Rea- 

ſon of Iſſue born after he ſhall ; from whence it neceſſarily tollows, that ſuch Iſſue muſt be inheritable to the Wife. Allo 
it is admitted, Co. Lit. 84. b. That the Iſſue of an Ioheritrix by an Alien or a Perſon attainted may be in Ward, 
which could not be unleſs he could inherit the Mother, Vide Cro. Ja, 539. Lit. Rep. 28. 1 Lev. 59, 60, Butthe 
contrary was anciently holden.. 3 Co. 41. BraR: B. 3. ch. 13. ſect. 19, 20. #* Co. Lit. 2, b. l Fleta, B. 1. 
Ch,-28. ſect. 9. Co. Lit. 8. a. 13. a. Bro. Mortdanceſter, 36. S. P. C. 195. B. Bract. B. 5. ch. 6. ſect. 7. Fitz, 
Petition, 20. Mortdanceſter, 28. Diſcent, 7. 1 Vent. 413, 417. 1 Lev. 60. Deſcent, 17. 29 Afl. pl. 11. 
Noy 166, 170, -1 Sid. 195. 26 Aſſ. pl. 2. See the Books next above cited, and Bro. Diſcent, 64. Cont. 
BraQ, B. 3. ch. 14. ſect. 17. TEES EL | | | 

Vol. II. _ GA | Sec. 51. 


* — Lit. 8.4. Parliament; for it ſeems ® agreed, That the 


de avoided for this or any other Cauſe in anbdther Term. 
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Selk. yt. Fthhy It is clear, That the Corruption of Blood from an 

Attainder is ſo High that it cannot be 2 ſalved but by the Act of 
ing's Pardon eannot te- 

391. b. 392. ſtore the Blood ſo as to make the Perſon attainted capable either of in- 
8. P. C. 10, beriting others, or of being inherited himſelf by any one born before the 
8. Pardon. * Yet if if ſuch Perſon have a Son born after the Pardon, and 
3 Inf. 233. putchaſe Lands and die, ſuch Son may be his Heir, unleſs he have 
Pf H. I. &. an elder Brother alive born before the Pardon; for a Pardon doth as it 

were make a Man a new Creature, and give him a new Capacity, in Re- 
Cont. 9 H. 5- ſpect whereof his Iſſue born after the Pardon may be his Heir, as to 
; See the Lands purchaſſed after the Pardon in the ſame Manner as if he had never 
Books next been attainted, [129] ' Rigs 77 | LD) 
above cited, : | 


CHAP. L. to 
Of avoiding Judgments in Criminal Cafes. 


T- OR the better Underſtanding the Learning concerning the avoiding 
T of Judgments in criminal Caſes, I ſhall endeavour to ſhew, 


1. How ſuch Judgments may be avoided, 
2. The Effect of ſuch Avoidance. 


And firſt, ſuch Judgments may be avoided either, 


1. Without Writ. of Error. 
2. By Writ of Error. 


They may be avoided without Writ of Error two Ways, 


: 1. For Faults apparent in the Record. 
2. For other Matters dehors the Record. 


Se. 1. And firſt I ſhall endeavour to ſhew where ſuch Judgments 

may be avoided by Plea without any Writ of Error for Faults apparent 

as. as” in the Record ; as to which it is obſervable, That notwithſtanding it be 
1 ra the allowed Practice of the Court of Common Pleas to ſuffer a Defendant 
1 And. 36. 5l coming in by © Capias Utlagatum the ſame Term in which an Exigent 
2 i is returnable, to avoid the Outlawry without Writ of Error, by ſhew- 
J ing that he purchaſed a © Superſedras out of the f fame Court, and 


Tet. 9. 
'Secus if be 


comes in Fratls, Dyer 192. pl. 23. Cort. 39 H. 6. 27. b. Abridged Fitz, Reſponder, 52. By. Uidagry, 35. | 
37. pl. 8. 


y cannot 


2K. b. Fitz, Indempnitate hominis, 3. Bro. Udayaty, 28. 3 
bridged Fitz. 


.Error, 19. 1 H. 6. 2. a. Abridged Fitz. 


F. N. B. 236. A, 
de- 
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«delivered it to the Sheriff before the Quinto exactue, Be, or by ſhewing * 14H. 4. 27. 
any v other Matter apparent on Record which makes the Outlamty er- Abridgel 1 
rorengs, as the Want of an © Ot inal, or the * Omiſſion of | Proceſs, Bro. Uclaga- 
or Want of Form in a Writ of roclamation, &c, or a Return by a Ye 15 Long 
Perſon appeatitig not to be Sheriff, or a s Variance between the Original 1 
and Exigent or other Proceſs, or the Want of ſuch Addition as * required Bro. Error, 
by 1 H. 5. Yet it is ſaid in many Books, to be the conſtant Courſe of the Di HAY 
Court of King's Bench, never to reverſe an 'Outlawry on the Crown- ſide 23. 223. pl. 
either in the ſathe or a different Term, for“ theſe of other Errors of the rhe tid 
like Nature: (as the Want of a Capias to the Sheriff of the County where- pr dre: — 85 
of the Patty is named, or a u Fault in the Indictment) without a Writ of ther it were 
Error; yet ſince Sir Edward * Coke ſeems to be of another Opinion, and 8 
fince alfo it is clearly holden, That one may plead even a Matter of Fact 5 
in the King's Bench in Avoidance of an Outlawry of Felony, which can- Co. Lit. 128. b, 
not be pleaded id A voidance of any other Outlawry, as ſhall be more ful- 2X 92 9, 
ly ſhewn, Se#. 6, I ſhall leave this Point to be farther conſidered. Hows- 1 * 
ever it is? agreed, That Conviction of Felony whereon the Party hath Error, 5. 


had his Clergy may be diſcharged by Exception to the Indictment, Mah 2 
becauſe no Writ of Error lies of ſuch a Conviction, not being a Judg- + Co, Lit 
ment, TOS CALLE een 5 259. b. 


5. a. 
avoided without Writ of Error for Matters dehors the Record, it is hol- 3 | 
den, That he who purchaſes Land of a Perſon who afterwards is b out- 3 
pon his own 1 Confeſſion, may fallify © 11H. 7.4.6, 


e | 58 16 E. 4. 9.b, 
agreed, That where a Man is found guilty by Verdict, a Purchaſer Abridged © * 
cannot falfify as to the Point of the Offence, but that he may falſify for 12 Error, 
the Time where the Party is found Guilty generally of the Offence in the Fl. Ut, 41; 
Appeal or Indictment; becaufe the Time is not material apon Evidence. 4 1 92 Ed. 
Sec. 3. Alſd it feems agreed, That any Judgment whatſoever gi- But t lu 3. 
ven by Perſons who had no good Commiſſion' to proceed againft the Per- greed, That 
fon condemned, may be falfify'd by ſhewing the Special Matter without zn Outdawry 

; 's 4 | +4 . . 0 ö N 1 1 - 6 7 without any 
Writ of. Error, becauſe it 1s void ; as Where a Commiſſion authoriſes to Original is 
Proceed on an Indictment taken before A. B. C. and twelve others, and by not void, but 
Colour thereof the Commiſſioners proceed on an Indictment taken before Voidable on- 
5 R 8-7 1 190 > no ro Ly Rey Ti iy, Fitz, Co- 
Eight Perſons only, % 8 45. 
Self. 4. Alſo it ſeems* agreed, That if the Treaſon or Felony of which Utlagary, ih 
a Man is attainted, be afterwards pardoned | Parliament, the Attainder may A520 A* : 
be fallify'd by himſelf or his Heir without Plea, Fitz. Error, 

4 ; 8 8 2 er v t ö * 5 2. 

1 3 | ep OY 3 þ 5 1 5 | Keio, 19. b. 
Bro. Utlagary, 5. Long quinto Ed. 4. 116, b. 4 311166. 1. b. 45. a. Abridged Fitz. Ut. 27. 8 HH. 6. 37. pl 8. 
Abridged Fitz. Error, 19. Bro. Utlagary, 19. 19 H. 6. 2. a. Abridged Fitz. Error, 26, Long quinto Ed. 4. 

116,5. Bro. Utlag 7 _ © Dy. 206. pl. 10. 11 H. 4. 34.a Dy. 41. pl. 7, Fitz. Utagary, 41. 
38 H 6. 37. 4. A ridges Fitz, Utlagary, 31. 21 Ed. 3- 56. b. Abridged Fitz. Diſcontinuance, 3. 16 Ed. 4. 9. 
5. Bro. ror, 172. Fitz. Diſcontinuance, 17. 20 H. 6. 18. Abridged Fitz. Diſcontinuance, 22. 2 Rich. 1 
b. Bro. Miſnoſmer, 80, 2 18 H. 6. 37. a. Abridged Bro. Error, 19. 1 And. 36. pl. 92. 1 Rol. 
Abr. 6, 7. 21ſt. 6 Cont, Bro. Utlagary, 34. 39 HH. 6. 1. b. I 1 Rol. Abr. 743. Let. C. 3) H. 
8. 17. B. Abridged Fitz, Utlagary, 28. 4E. 4. 42. a. b. 43. Abridged Bro. Error, 158. Utlagary, 67. 19H. 6. 
2. 4. Abridged Fitz. Error, 26. Vide Palmer 43. Contra, 1 1 H. 7. 4. b. Abridged Bro Utlagary, 78. *& Not 
forthe Want of an Addition, 19 H. 6. 2. a. Abr. Fitz. Error, 26. 11 Hl. 6. 15. b. 54. Supra ch. 27. ſec. 127. 

9 H. 6. 15. b. Bro. Utlagary, 20, 34. 39 H. 6. 1. b. 1 1 Bulſt. 109. 1 Sid. 144. Co. Lit. 259. b. Vide 

11 H. 7: 4 b. Bro. Utlagary, 78. 23 H. 6. 1. b. Abridged Fitz Utlagary, 27. 8 H. 6. 37. a. b. Abridged 
Bro. Utagary, 19. o Cro. Eliz. 489, 490. ? H. P. C. 270. 1 Hl. H. P. C. 361. 3 Inſt, 230. Vet the con- 
trary ſeems holden, 49 Ed. 3. 11. 49 Aff. pl. 2. Bro. Coro. 205 or 6. 207 or 8. Fitz, Traverſe, 19, 1H. P. 
D %. 1 H. H. P. C. 361. 3 Init. 231. Bro. Traverſe de Office, 35. 7 Ed. 4. 1. 2. Fitz. Eſloppel, 91. # 
See the Books above cited. H. P. C. 270. z Inſt. 231. Plow. Com. 392, &. z Inſt, 232. H. P. C. 271. 
8 Co. 79. b. Vide ſupra ch. 37. 8. 53. Cro. EL 72, Cro. Eliz. 4. Tis ſaid that a Writ of Error lies on ſuch a 
Pardon. But this is contrary to 3 Inſt. 231. and 6 Co, 14. a. For the avoiding of an Outlawry by the King's Par» 
don, vide ſupra ch. 49. S. 15. Fitz Chart. 27. Bro. Error, 56. 18 Ed. 3.38. Bro. App. 7. 92. 9 H. 5. vg! 
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A. 
idged a 0 « 
5 agg 1 ME the Time of the Outlawry © pronounced againſt him. But ] take it to be gene- 


101, rally * agreed, that no Outlawry for any other Crime, (againſt a Party i tight- 
„ - 1 — , * 5 * 8 * 

A Va g ly deſcribed) can be avoided by the Plea, of any Matter F of Fact whatſoever. 
33 H. 6. 1. b. Sec. 7. And it is enacted by 26 H. 8. 13. and 3 6 Ed. 6. 11. That 


514 13. b. as if ſuch Offenders had been refident and dwelling within this Realm at the 
3 loſt, 32. Time of ſuch Proceſs awarded, and Outlawry pronounced; Provided, that if 


Cont. b. the Party fo to be outlawed, ſhall, within one Year next after the ſaid Out. 
Bro. Utl. 57. Jawory pronounced, * yield himſelf to the Chief Juſtice of England for the Time 


1H. 7.13. being, and offer to traverſe the Indiflment or Appeal whereon the ſaid Outlaw- 


1 5 85. 8. 7y ball be pronounced as 1s aforeſaid, that then be ſhall be received to the ſame 


| That be who Traverſe, and being thereupon found. not guilty by the Verdi? of twelve Men, 


pleads this 55 ſhall be clearly acquitted and diſcharged of the ſaid Outlawry, &c. 


Plea muſt 
ſhew in | bo ad 4140, 
whoſe Cuſto- to Treaſons by ſubſequent Statutes as to thoſe within 25 Ed. 3. 
oy news, Sef.g. It ſeems generally agreed, That any Outlawry whatſoever may be 


ad What” 9 | 


County, and avoided by a Defendant's Coming in upon the“ Capias Utlagatum, and plead- 


2 ing a* Miſnoſmer either of the Name or Addition in the Writ, Cc. as by ſhew- 
= by 5 Ed. ing that whereas he is called by ſuch a Name of * Baptiſm, or Surname, he 
3- 13. an A- hath been always known by a different one, and not by that in the Writ; &c. 


verment is, or whereas he is named, of ſuch Eftate, Degree, or Myſtery, that he 
the Tefimo: hath ſome other. Addition, and not that in the Writ, &c. +: Alſo 
nx Ag it is ſaid in many © Books, that he may plead, that there is no ſuch Town 
having no ss that whereof he is named. And it feems clearly agreed, That he 
Record teſti· may plead, that at the Time of the Writ purchaſed and ever fince, he hath 
RE en.” made his Abode at ſome other Ton, and not at that in the Writ, Ge. 
ß ß 

4 Fitz, Utl. 11. 2 E. 4. 1. a. b. Abridged Fiz. Reſpond. 54. 9 H. 4. 3. a. Fitz, Scire Facias, 64. 11 H. 7. 5. 2. 
Bro. Utl. 79, 4 Ed. 4.10. b Cont. Fitz. Coro. 123. Vide 10 H. 4. 7. a. Abridged Fitz, Ref. 201. 
9 Co. 3. b. Co. Lit. 74. a» » Skin. 16. Fitz. Utlagary, 2, 48. Forfeiture 19. Reſpond, 54, 101. 7. H. 6. 
25. a. Abridged Bro. Utlagary, 18. 16 Ed, 4.6.a,' Co, Lit. 259. b © Vide infra ſect. 9. n Not by the 
Plea of Impriſonment. Fitz, Utl. 27, 47. 33H 6. 1. b. 45. a. Nor by the Plea of being beyond Sea. Fitz. Utl. 
27. 33 H. 6. 1. 45.2, 15 & 6 E. 6. 4. k Vide State Trials, V. 3. f. 335, 3 Mod. 47. and Skin. 195. Sir 
Tho. Armſtrong's Caſe. 13 Inſt. 32,216. But ſee Dyer, 287. pl. 48. See alſo 2 Jon, 180. Error aſſigned for 
the Reverſal of an Outlawry of High Treaſon, that the Defendant was beyond Sea at the Time. ® 33 H. 6. I. b. 38. 
45, 2. Fitz. Utlagary, 22, 23, 20, 27, 20, 32, 35, 37, 44. Nonſuit, 6. Eſtoppel, 47, 54, 67. Dyer 192. pl. 25. 
Bro. Utlagary, 1, 22, 23, 24, 25, 26. Miſhoſmer, 52. 1 Ed. 4. 2. b. 21 H. 6. 50. b. 5 H. 7. 16. a. 7 Ed. 4. 
1. 27 H. 8. 11, 12. 22H. 6. 23. a. 19H 6. 80, a. b. 5 H. 5.7. b. 28H. 6. 2, b. Vide Fitz. Variance, 74. 
19 H. b. 58. a. 22 Ed. 4. 37, 38. *33 H. 6. f. b. 45. a. But in the Abridgment of this Caſe, Bro, Utlagary, 2. 
The contrary ſeems to be holden, Fitz. Utlagary, 27. © Fitz. Uthagary 44. Bro. Utlagary, 1. 27 H. 8. 11, 12. 
714 Ed. 4.6. b Bro. Utlagary, 53. 19 Ed. 4. 24,25. Bro. Scire Facias, 132. Miſpoſmer 1. 27 H. 8. 11. 
12. 12 H. 6, 7. b. So if one be called in the Writ the Son of J. S. he may plead that he is the Son of W. S. 19 Ed. 
4. 12. b. Bro. Idempnitate nominis, 9. 1 Fitz, Nonſoit, 6. Eſtoppel, 47, 67. 1 Ed. 4. 2. b. 21 H. 6. 50. b. 
28 H. 6. 2. b. Fitz Utlagary, 32, 35, 37. Bro. Utlagary, 15, 24, 78. Miſnoſ. * 5 H. 7. 16. a. 7 Ed. 4. 
1. 5 H. 5. 7. b. Abridged Bro. Utl. 15. Fitz. Utl. 37. But tis there ſaid, that ſome were of Opinion, That the 


| Party fhould be put to his Writ of Error, becauſe he is the ſame Perſon, See 38 H. 6. 1. Bro. Utl. 32, 51. io Ed 


4. 16. a, Bro. Scire Facias, 132. 9 Ed. 4. 24, $95 r Fitz. Utl. 23, 26. 22 Ed. 4.37. b. 22 H. 6. 23.8. 33 


H. 6. 51 a. Bro. Utl. 26 the 2d. Vide Raft. Entr. 300. pl. 24. 3or. pl. 25, 26. But the contary is holden 33 


H. 6. 1. b. ' Becauſe ſuch Plea would avoid the Outlawry againſt all Perſons. Bro: Utl. 29. There is an Opinion to 


the contrary, tut it ſeems not warranted by the Year Book, | Fitz. Ul, 22, 23, 2 5 30, 33. Eſtoppel, 54. 
" Error, 23. 38 H. 6. 1. 3. b. 28 Hñ. 6. 2. a. b. 33 H. 6. 38. 22 Hl. 6. 7. a. IS.. 2 b. 19 H. 65, a. b. 


Dyer 192. pl. 28. 2 E. 4. 1. b. Bro. Utl. 22, 25, 32, 33, 58. 21 Ed. 4. 79. Keil. 101. Such Matter is plead · 
ed without any Traverſe of the Place in the Indictment. Vide 22 E. 4. 37, 38. 20 H. 6. 19. b. It is adjudged 28 H. 
6. Abridged Fitz, Utl. 25. That it is no Plea for one named of the Pariſh of C. that there are 3 Vills in the ſame 
Pariſh, viz. D. E. F. and that he was commorant at D. and cheteforg ought to have heen named of it. 


and 
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and it is ſaid, That by ſuch Plea, the Outlawry ſhall only be avoided as 
to the Perſon who pleads it, (who ſhall * not be intended to be the Perſon Bü 7 fad. 
meant) and ſhall ſtand in. Force againſt the Perſon of the Name and Ad- 73. * 


dition in the Record. But it is faid, That a Perſon of the ſame Name 1 130 + b 


and Addition as are mentioned in a Record of Outlawry, cannot avoid Fits, Er. 23. 


it by averring that there are two Perſons of ſuch Name and Addition, 21 H. 7. 13. 


and that the Perſon intended is the Elder, and he himſelf is the Younger, 7 Bn 


but ſhall be put to his Writ of idempnitate nominis, which is ſaid by ſome 6. 21. b. 


to be the only Remedy in ſuch Caſe after an Outlawry returned. And Abridged 
it ſeems, That notwithſtanding in Civil Cauſes * before an Outlawry is 3 


returned, one of the ſame Name may come into Court, and ſhew, * that Bo. Ut. 23. 


| he is not the Perſon intended; whereupon if the Plaintiff confeſs it, the A 
ac. 


Diverſity of the Names ſhall be entered on the Roll, and a new Exigent the Judg- 


ſhall iſſue with a fuller Deſcription of the Perſon intended: Yet this ment is af. 


* cannot be done upon an Indictment, without a Writ of idempnitate no- a or dif- 


minis, becauſe it would make the Proceſs variant from the Inditment, which the Afirm- 


cannot be altered without the Conſent of the Jurors, ance or A- 
; | voidance of 
the Outlaw- 


- And now I am to ſhew how Judgments in Criminal Caſes may be a- h. 
voided by Writs of Error; as to which having ſhewn already, Ch, 29. es. 


Sect. 40. That the Reverſal of the Attainder of the Principal 2% facto re- Bro. Ul. 25. 
verſes that of the Acceſſary, I ſhall in this Place only obſerve the follow- jo 6. 58, 


ing Particulars, | . 
3 ; ; | 85 And for 
Sect. 10. 1/}, That it ſeems to be in a great Meaſure * ſettled, That this Cauſe 


a Writ of Error to reverſe an Attainder of Treaſon or Felony may be brought — 2 


as well by the Executor as by the Heir of the Party, but no other Perſon dance of the 
whatſoever, Plea of Out. 
Sec. 11. 2dly, That a Perſon attainted of Treaſon or Felony, before 2, * 


he can have a Writ of Error to reverſe his Attainder, muſt * aſſign his Errors, Fitz. Nona- 


and thereupon have Leave from the Court to proſecute his Writ of Error. _—_ 3 1 


Sect. 12. Zaly, That no Writ of Error for the Reverſal of an At- pl. 16. 
tainder of Treaſon or Felony is to be allowed without an expreſs War- 3 E. 4. 7. 


rant from the King, or the Conſent of the Attorney General. 8 


Sect. 13. 4 by, That an Attainder of Felony of a Perſon who had a- pl. 16, 


ny Lands, ſhall never be reverſed by Writ of Error * without a Scire fa- H. 27. a. 
Fitz, Idempn. 


cias againſt all the Ter-tenants and Lords mediate and immediate; but it nominis, 2, 3. 
is o ſettled, That ſuch Scire facias is not neceſſary in the Caſe of High Trea- Vide Bro. Ut. 


ſon, Alſo it is faid, That it is not neceſſary in the Caſe of Felony when 275 4. 
0 0 Þ 1 


it is ſuggeſted on the Roll that the Party had no Lands, and the Attorney a, 54. a. 


General confeſſes it. 13 H. 6. 5. b. 
Fitz. Utl. f, 


Sec. 14. 5thly, That it hath been ? ſettled, That the Statute of 33 H. 4 43. 

8. 29. which enacts, That if any Perſon ſhall be attainted of High Treaſon Variance, 74. 
| the Courſe of the Common Laws or Statutes of this Realm, that in every ; * Un. * 
uch Caſe, every ſuch Attainder by the Common Law ſhall be of as good Nona. 4 5 By 
Strength, Value, Force and Effect, as if it had been done by Authority of © 1 


Parliament, is to be intended, of lawful Attainders by due Courſe of the 355 Idempn. 
Common Law, and not of erroneous and void Attainders, which therefore nominis, 3z, 
may be avoided in the ſame Manner as before. | | | R 
itz. Idempn. 
| | | 3 nomi. 3, 6, 7. 
Cont. F. N. B. 268. Lett. B. f F. N. B. 268. Letter A. Bro. Indemp. nominis, 3, 4, 11. 14 H. 4. 27. Fitz. 
Idemp. nominis, 5. 21 Ed. 3. 36. b Cont. Fitz. Idemp. nominis, 4. Bro. Indem p. nominis, 6. Long quinto Ed. 
4. 51. © Fitz. Idemp. nominis, 3, F. N. B. 268. Lett. B. Bro. Indemp. nominis, 2, 11. 9 H. 4. 3. h Cro. 
El. 225, 273, 558. 5 Co. 111. a. Owen 147, 148. 1 Leon. 325, 326. Salk. 295. Shower 13. i Vide 
Salk. 60, 61. 1 H 7.13. b. Bro. Err. 13 5. 1 Sid. 69. 1 Bolſt. 71. 3 Mod. 42. 1 Ro. Rep. 175. 
n Dy. 34. pl. 20. 1 Keb. 141. pl. 11. 1 Sid. 316. 22 E. 4. 37. b. 3 Keb. 29. 4 E. 4. 10. pl. 14. Fitz. Err. 
52. 7 Hl. 7. 5. b. 4 Ed 4. 10. pl. 14. The Queen and Strafford, Mich, 12 Anne, upon Examination of all th 
Precedents, o 2 Salk, 495. pl. 5. Vide 3 Keb. 29. P z Inſt. 214, 218. 1 H. H. P. C. 353. | 
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Which i: See. 1 5. Gthly, That it alſo clear, That the Statute of * 28 FJjz. 2, 


d d | a - 3 8 hh 8 — y 
Loch in the Which enacks, That no Record of Attainder that then muas of High Treajon, 


” F " 


printed sta- <ohere the Party is or bath been executed, ſhall be reverſed, avoided or impeach. 
tutes.by a nv Pl, Writ of E de b of the 
by ed by any Pleg or Writ of Error, extends not to Attainders fince that Time. 
e 


" 


e | — { i 


rs. F. 16. 7thly, © That it hath been holden, That a Writ.of Error lies 
» Iuſt. 31. in the King's Bench of an Attainder before the Lord High Steward. | 

213: ' 0 e | | 
Ii. H. P. . | 

_ And now Iatn in the ſecond Place to ſhew the Effect of the Avoidance 

<1 Sid 208. of a Judgment, as to which I ſhall take Notice only of the following 

Particulars. | 


Bro. Coro. Sect. 17. 1f, That it is“ agreed, That after an Outlawry of Treaſon 
27, 1430r or Felony is reverſed, the Party ſhall be put to * plead to the Indictment 
144; 164, or for that till remains god. : 
741 „ Sect. 18. 2dly, Fhat it is ſaid by Sir Edward Coke, If the Judgment 
18 Ed. 4- 9. be erroneous, both that, and the Execution thereupon, and all former Pro- 
pl. 16-8  ceedings ſhall be * reverſed by Writ of Error; but if the Execution be erro- 


Mod. 42. * 
870. Ja. 464 neous that only ſhall be reverſed, 


Fitz. Error,” Se&, 19. 3dly, That it hath been s adjudged, That if the King grant 
LY 365. Over the Lands of a Perſon outlawed for Treaſon or Felony, and after- 
„That te wards the Outlawry be reverſed, the Party may enter on the Patentee, 


Law is te, and needs neither to ſuc a Petition to the King, nor a Scire facias againſt 
Cauſes, -- the Patentee. | 
N B Utla 8 H. 6 Abridged Fitz. Protecti Bro. Ut 

H. 6. 17. Bro. gary, 28. 20 H. 6. 3. a. ri itz. Protection, 11. 0. Utlagary, 74. Con- 
— 21 H. 6. 50. pl: 3. Abridged Fitz. Nonſuit, 6. Bro, Utlagary, 24. Vide Bro. Utlaga prey *. 2, 10 
Er And, 188 | ths EW Arran ana 


” 


CHAP. LL 
Of Execution and Reprieve: . 


ND now nothing. remains but to ſhew in what Manner a Perſon 

"A condemned is to be executed or reprieved ; as to which, having ſhewn 

already, Ch. 30. Sect. 8. That a Perſon attainted, ſtanding Mute to a De- 

mand why Execution ſhall not go againſt him, ſhall not be awarded to his 

Penance, but to the ordinary Execution proper for the Crime, J ſhall far- 
ther obſerve only the following Particulars, 


Secf. 1. Firſt, That the Court of King's Bench hath not only Power 

to award Execution againſt Perſons attainted there, but alſo againſt Per- 

+1 8 d. 72. ſons attainted in Parliament, or any other * Court, the Record of their 

1 Lev, 61. Attainder, or a Tranſcript thereof, being firſt * removed into the Court of 
R ate King's Bench, and themſelves brought thither by * Habeas Corpus. 


ect. 8. : : s 
2 Hl. H. P. C. 4. Poph, 131. Cro. Ca. 176. Cro. Ja. 92 c Cro, Ca, 176, Cro. Ja. 495. 1 Sid. 72, 1 Lov. 
IG. 7 5 | 


61. 1 Keb. 244 Co. Ca, 176, Cro, Ja. 495. 1 24 73, 
1 | Seck. 2. 
A, 2. 


Chap. 5t. Of Execution and Reprieve. 463 


Sect. 2. 2dly, That Execution ought « not to be awarded into a dif- * Cro. Ca. 156. 
ferent County from that wherein the Party was tried and convicted, ex- 3,09" 124 
cept only where a Record of Attainder is removed into the Court of b Cro.Ca.176. 
King's Bench, which y may award the Execution in the ſame County 9 495. 
wherein it ſits. | | 989 
Sect. 3. 3dly, That where a Perſon attainted hath been at large after Cro. Ja. 495. 

his Attainder, and afterwards is brought into Court and demanded why LIP. Juke. 
Execution ſhould not be awarded againſt him, * if he deny that he is the 2 HH. p. C. 


ſame Perſon, it ſhall be © immediately tried by a Jury returned for that 407. 


Purpoſe, 5 N g _ wo 
Sect. 4. 4qthly, That the Court * may command Execution to be done Whether the 
without any Writ, nc may 
ave peremp- 


Sect. 5. Sthly, That it is * holden by Coke and Hale, That no Execu- tory Challen. 
tion can be warranted unleſs it be purſuant to the Judgment, and there- ges on ſuch a 
fote that it cannot be altered by the King, as from hanging to beheading, gr, 43 
Yet ſince there is a great Number of Precedents, where * Men condemned fea. 6. wy 
to be hanged for Felony, and Women condemned to be burnt h for Trea- phage of 
ſon, have been beheaded by Force of a ſpecial Warrant from the King to 75 2 
that Purpoſe ; and ſince Bracton and k Staundford and the! Year-Book of 2 H. H. P. C. 
35 H. 6. ſpeaking of this Matter, are not ſo expreſs as Coke and Hale, but $99: 


ay only in general, That the Sheriff cannot lawfully behead a Man who 1 
is only condemned to be hanged; by which they may perhaps intend no tion 3 yg 
more than that he cannot lawfully do it of his own Authority ; I ſhall Wit a «4 


leave this Matter to be farther conſidered, However it is agreed, That Sir Walter 


where Beheading is Part of the Judgment, as in Caſe of High Treaſon, 1 | 
the King. may * pardon all the reſt, and conſequently in ſuch Caſe the cz. ja. 496. 


Judgment will be well executed by Beheading only, and in Lord 


5 | 5 2 * Stafford” 
Sect. 6. Gthly, That it ſeems agreed at this Day, That an Execution Cate State 


cannot be lawfully executed by any but the proper Officer. Trials, Vol.z, 
Sect. 7. m7thly, That it is clear, That if a Man condemned to be f. 794, 705. 


hanged, come to Life after he be hanged, he ought to be hanged again 1 


for the Judgment was not executed tilt he was dead. i130] | Ofthe Lieu- 
Se. 8. B8thly, That it ſeems agreed, That every Court which has Pow- 8 


er to award an Execution, has alſo of Common Right a diſcretionary Pow- beheaded on- 
er of granting a Reprieve; as? where a Perſon pleads a Pardon defective . 
in Point of Form, but ſufficiently ſhewing the King's Intention of Mercy; , lat, 52. 


NY OE 35 ; ＋ 8 x 211,212,217, 
or where it is à doubtful whether the Offence bè not included in a general 12 Co. 130. 
Statute-Pardon; or * whether as it is laid in the Indictment, it amounts to H. P. C. 272. 


ſo high a Crime, as that with which the Priſoner was charged, And "ras mY 


ſeems * agreed at this Day, that Judges continue to have this Power after _ accord- 

ad — 2E Oy 1 Y in y or = 
their Commifſion is determined. es Look 

Stourton, and 

Sanchar, a Scotch Lord, were hanged for Murder. 3 Inſt. 211, 212. 9 Co. 121.b. Lord Hungerford in 32 H. 
8. 3 Inſt. 211. Duke of Somerſet in 5 Ed. 6. 3 Inſt. 211. Lord Audley in 6Car. 1. State Trials, Vol. 1. f. 
$7: b Queen Catherine Howard, Lady Jane Grey, Counteſs of Salisbury, Lady Alice Liſle. Bracton 104. b. 
Vide 3 Inſt. 2 17. Kk S. P. C. 13. a. 135 H. 6. 38. m H. P. C. 273. 3 Inſt. 31, 52, 212. 12 Co. 130. 
Supra ch. 37. ſect. 12. 3 Inſt. 31. It is ſaid, That ſuch a Pardon muſt be under the Great Seal; but it ſeems ad- 
mitted that it may be by Writ. State Trials, Vol. 2. f. 704, 705. n See B. 1. ch. 28. ſet. 8, 9. 2 H. H. P. 
C. 411. 06 Ed. 4. 4. Fitz. Coro. 335. Finch of Law 389, 467, 2 H. H. P. C. 412. Vide ſupra ch. 48. 
ſect. 7. P 26 Aſſ. pl. 46. Abridged Fitz. Office de Court, 34, 4 Dy. 235. pl. 19. Dy. 296. pl. z 1, 
„Dy. 205. pl. 5. Supra ch. 6. ſect. 7. 2 
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H. P. C. Sect. 9. gevly, That it is clear, That if a Woman quick with Child 
272. © & be condemned either for * Treaſon or » Felony, ſhe may alledge her being 
ho n Child in Order to get the Execution reſpited, and thereupon the She- 
3 Inſt. 17. riff or Marſhal ſhall be commanded to take her into a private Room, and to 


* 2 impanel a Jury of * Matrons to try and examine whether ſhe be quick with 
Child or not; and if they find her quick with Child, the- Execution ſhall 


ces of Peace, l 
Keilw. 51.8. be reſpited till her Delivery. But it is agreed, That a Woman f cannot 


2 5 98. demand ſuch Reſpite of Execution by Reaſon of her being quick with Child 
22 Aff. pl. 71, more than once; and that ſhe can neither ſave herſelf by this Means from 


Fr Ce, © pleading upon her Arraignment, nor from having * Judgment pronounced 
1 againſt her upon her Conviction. Alſo it is ſaid both by * Staundford and 


1380. 
Bro. Coro. 88. Coke, That a Woman can have no Advantage from being found with Child, 


4.3 af. 17: unleſs ſhe be alſo found quick with Child. | 


478. | 
f. 612. S. P. C. 198. Letter C. 3 Inft. 17. State Trials, Vol. 4. 


8. P. C. 198. Letter C. e State Trials, Vol. 4. 
f. 612. Fitz. Coro. 253, 410. 23 Aſſ. pl. 2. Abridged Bro. Coro. 97. Fitz. Coro. 188. 25 Ed. 3. 42, b. A- 
Finch of 


bridged Fitz. Coro. 130. 12 Aſſ. pl. 11. Abridged Fitz, Coro. 168. Bro. Coro. 72. Bro. Pain, 11. 
23 Aſſ. pl. 2. Abridged 


Law 478. 8. P. C. 198. Letter C. Fitz. Coro. 168, 253. 3 Inſt. 17. H. P. C. 272. 
Bro. Coro. 97. Fitz. Coro. 188. 25 Ed. 3. 42. b. Abridged Fitz. Coro. 130. 12 Aff. 11. Bro. Coro. 72. Pain, 


iy. 'v Finch of Law 478. z Inſt. 17. 22 Aſſ. pl, 71. Abridged Fitz. Coro. 180. Bro. Coro. 88. d State 
Trials, Vol. 4. f. 611. S. P. C. 198. Letter C. 3 Inſt. 17. 2 H. H. P. C. 413. i Inſt, 17. S. P. C. 198. 
Letter C. and in 22 Aſſ. pl. 71. Abridged Fitz, Coro. 180. Bro. Coro. 88. it is expreſly ſaid, That the Inquiry was 
whether the Women were enſeint with a live Child or not. See alſo H. P. C. 272. and Finch of Law 478. Vet 
Fitz. Coro. 120, 168, 388, 240, 410. 22 Aſſ. pl. 2. 25 Ed. 3. 42. b. 12 Aſſ. pl. 11, Bro. Coro. 72. Bro. 


Pain, 11. tis ſaid only, That the Woman was found enſeint or pregnant. 
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Notes and Additions to the Second Book. 


the Payment of a Fine by Impriſonment, 7 Mod. 128. where (Pag. 125 10 129.) 
ſee the Caſes of a Prohibition upon a Suit by Libel in this Court for ſcanda- 
lous Words, and the ſame Caſe in Sakk. 553. 
2 H. H. P. C. 35. ſays, only that Juſtices of Gaol- Delivery may receive Appeals by Pege 25 N* [2] 
Bill againſt any Perſon being in Gaol. In the Beginning of the ſame Page indeed it 
is ſaid, that the Juſtices of Gaol- Delivery may take an 8 againſt one let to 
Bail, as well as if he were actually in Gaol. But the Books there cited do not ſup- 
port this Opinion; for 39 H. 6. 27. b. and 9 Ed. 4. 2. a. ſeem only to prove that 
one mainpriſed is not ſuppoſed in Cuſtody ; and 21 H. 7. 33. a. proves no more, 
than that if one i» Cuſtodia Mareſchalli be let to Bail, yet he ſhall anſwer a Bill; and 
this is ſaid to be per curſum curiæ. 
The Opinion, that Juſtices of Aſſiſe may deliver Gaols without any ſpecial Commiſ.- Page 29. N* [33 
ſion, is taken Notice of in 2 H. H. P. C. 403. but it is further obſerved, that this has 
not been uſed, and that it is not ſafe without a Commiſſion of Gao!-Delivery. 
Juſtices reſiding in Cities and Corporations may act for the County, 9 Geo. 1. c. Page 3). No [4] 
7. J. 3- Shall have Lands of 1001). a year, 5 Geo. 2. c. 18. 18 Geo. 2. c. 20. Attornies 
and Proctors not to be Juſtices, 5 Geo. 2. c. 18. /. 2. Not to incapacitate any Peer 
or Perſon qualified to ſerve for Knight of the Shire, 5, Geo. 2. c. 18. /. 5. 18 Geo. 2. 
c. 20. /. 13. Saving of the Rights of the Univerſities, 5 Geo. 2. c. 18. / 7. 18 Geo. 2. c. 
20. J. 15. Quarter-Seſſions on Appeal to amend Defects in Form, 5 Geo. c. 19. The 
Act 5 Geo. 2. c. 18. not to extend to deprive Vice-chancellor, Sc. of Cambridge from 
being Juſtices, 7 Geo. 2. c. 10. Juſtices of a Liberty may commit to the Houſe of 
Correction of the County, 15 Geo. 2. c. 24. Power given the Juſtices to act in Matters 
relating to their own Pariſhes. 16 Geo. 2. c. 18. What Qualifications are requiſite 
for Juſtices of a County, 18 Geo. 2. c. 20. May indorſe Warrants againſt Perſons 
that have eſcaped into their Juriſdiction, 23 Geo. 2. c. 26. /. 11. 24 Geo. 2. c. 55. A 
Month's Notice to be given of an intended Action againſt a Juſtice of Peace, 24 Geo. 
2. c. 44. 30 Geo. 2. c. 24. J. 23. A Juſtice of Peace may tender Amends in Bar of an 
Action, 24 Geo. 2. c. 44. /. 2. May pay Money into Court, 24 Geo. 2. c. 44. J. 4. 
No Evidence to be given of other Cauſe than in the Notice, 24 Geo. 2. c. 44. J. 5. 
Action not to be brought againſt a Conſtable acting under a Warrant, 
unleſs he refuſes a Copy of it, 24 Geo. 2. c. 44. /. 6. Double Coſts to be given againſt 
a Juſtice for wilful and malicious Acts, 24 Geo. 2. c. 44. /. 7. Juſtices to indorle the 
Warrant of a Juſtice for another County, 24 Geo. 2. c. 55. Fees of Juſtices Clerks to 
be regulated, 26 Geo. 2. c. 14. Orders of Juſtices not to be vacated for not ex- 
preſſing one of them to be of the Quorum, 26 Geo. 2. c. 27. How the Table of Fees 
to Juſtices Clerks in Middleſex ſhall be confirmed, 27 Geo. 2. 16. /. 4. Oath Office 
where to be taken on Demiſe of the King, 1 Geo. 3. c. 13. Juſtices not obliged to 
take the Oaths mentioned in the Act 1 Geo. 3. c. 13. more than once in his Majeſty's 
Reign, or in any future Reign, 7 Geo. 3. c. 9. Two or more Juſtices, though 
not of the Quorum, empowered to carry certain Acts into Execution, 7 Ger. 3. 
6&7; | 
The Chief Juſtice of the King's Bench is, by Virtue of his Office, the Chief Co- Fage 42. No [5] 
roner of England, 2 H. H. P. C. 53. and ibid. p. 5. the like is affirmed of the Court 
of King's Bench, which therefore may take Appeals of Death, Sc. by Bill. 4 Inſt. 73. 
By chooſing another Coroner, the Power and Authority of the firſt ipſo facto ceaſes. Page 44. Ne [6] 
Godb. 105. 
The Coroner of the Verge was anciently appointed by the King's Letters Patent. Page 46. No y] 
2h. 8.42; 34 . 
It is a Matter indictable, to bury a Man that dies a violent Death, before the Co- page 48. Ne [8] 
roner's Inqueſt have ſet upon him. Far. 10. per Holl. | 
If the Inquiſition be quaſhed in the King's Bench, the Coroner by Leave of the Page 38, No [9] 
Court may take up the Body again, and take a new Inquiſition. $:ra. 167, 539. 
In 2 H. H. P. C. 65, 66. It is expreſly ſaid, that the Coroner hat h no Power Page 59. No [16] 
to take an Inquiſition of any other Felony, than the Death of a Man; only by the Cu- 
Vol. II. 6 C ſtom 


Te Court of Honour is no Court of Record, and therefore cannot enforce Page 14. Ne Cr 
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Motes and Additions to the Second Book. 


ſtom of Nortbumberland, the Coroner has Power to inquire of other Felonies. 35 17 
6. 27. 6. | 
Though by Magna Charta, c. 17. the Coroner cannot determine the Appeal; yet 


he may outlaw the Nefendant. 2 H. H. P. C. 67. 


Page 51. N12] 
Page 52. N [13] 


Page 53. No [14] 


Piege 53. Ne [15] 


Sir Matthew Hale ſays, That the Coroner being the Principal Judge, a Certiorari to 
remove a Bill of Appeal may be directed to him alone. 2 H. H. P. C. 67. 

If there be two Coroners in a County, one may execute the Writ, as in Caſe of an 
Exigent, but the Return muſt be in the Name of both. 2 H. H. P. C. 56. 

The Reaſon given in 1 H. H. P. C. 363. why the Finding of the Jury at the Trial 


— to the Flight) ſhall not avoid the Coroner's Inquiſition, is, becaule the latter is beſt 


or the King; and Fitz. Forfeirure, 35. ſeems agreeable to this. 

By 26 Geo. 2. c. 29. ſect. 1. For every Inquiſition (not taken upon View of a Body dy- 
ing in Goal) he ſhall have 20s. and alſo,g9d. for every Mile be ſhall be compelled 10 
travel from his uſual Place of Abode to take ſuch Inquiſition, to be paid by Order of the 
Juſtices in Seſſions, out of the County Rates, for which Order no Fee ſhall be paid. 

Sect. 2. And for every Inquiſition taken on View of a Body dying in Priſon he foall 
be paid ſo much, not exceeding 20 8. as tbe Juſtices in Seſſions ſhall allow, to be paid in 
tike Manner. E i 8 | 
Sect. 5. But no Coroner of the King's Houſhold and of the Verge of the King's Palaces 
nor any Coroner of the Admiralty, or of the County Palatine of Durham, nor of the 
City of London and Borough of Southwark, nor any Franchiſes belonging to the ſaid City, 
nor of any City, Town or Franchiſe, not contributing to the Ceunty Rates, or within 


which ſuch Rates have not been uſually aſſeſſed, ſhall be intitled to any Benefit by this 48, 


Page 54. N® [16] 


but they ſhall have ſuch Fees and Salaries as they were allowed before this AF, or as ſhall 
be allowed by the Perſons by whom they have been appointed. Sper 

If the Inquiſition Pw viſum Corporis had been quaſhed a Jong Time (as a Year) 
after the Death, a Melius inquirendum might have been granted, but not another In- 


quiſition ſuper viſum, &c. yet where the Coroner had actually taken ſuch other Inqui- 


Page 62. No [17] 


Page 75. Ne [18] 


der ſhall forfeit g l. 


fition, a Melins inquirendum was denied; for fadtum valet quod fieri non debet. Carth. 72. 
If the Coroner's Inqueft find the Death of the Party to be per Infortunium, and it 
be ſuggeſted on the Part of the King, or Almoner that he was felo de ſe; yet a Me- 
lius inquirendum ought not to be granted; and if granted, and an Inquiſition taken, it 
has been held void. 2 Aud. 204. by the Stat. 28 Ed. c. 9. 1 H. H. P. C. 415. 2 ll. 
. : i 1 5 

2 H. H. P. C. 88. ſays generally, That by Law a Conſtable may make a Deputy, 
and he is within the 7 ac. 5. to plead the general Iſſue. Moor 845. pl. 1141. Yet 
in 1 H. H. P. C. 581. it is ſaid, That if a Warrant be directed to a Conſtable, he muſt 
execute it himſelf, and may not ſubſtitute another. „ 

By the Stat. 8 Geo. 2. c. 16. (for the Amendment of the Law relating to Actions 
on the Statute of Hue and Cry) it is enacted, ſect. 1. That 0 Perſon thall maintain any 
Action againſt any Hundred, by Virtue of the Statutes 13 Ed. 1. and 27 Eliz. c. 13. 
unleſs he ſhall, over and beſides the Notice already required, with as much convenient Speed 
as may be, after any Robbery on him committed, give Notice thereof to one of the Conſtables 
of the Hundred, or to ſome Conſtable, Boſholder, Headborough, or Tithingman of ſome Town, 
Pariſh or Tithing, near the Place wherein ſuch Robbery ſhall happen, or ſhall leave No- 
tice in Writing at the Dwelling Houſe of ſuch Conſtable, 8c. deſcribing in ſuch Notice, jo 
Far as the Circumſtances of the Caſe will admit, the Felons, and the Time and Plate of 
the Robbery ; and alſo ſhall, within twenty Days, cauſe Notice to be given in the London 
Gazette, therein likewiſe deſcribing the Felons, and the Time and Place, together with the 
Goods whereof be was robbed ;, and ſhall alſo, before Action be commenced, go before the 
Chief Clerk or Secondary, or the Filazer of the County wherein ſuch Robbery ſhall happen 
or the Clerk of the Pleas of that Court, wherein ſuch Action is intended to be brought, oi 
before the Sheriff of the County, and enter into a Bond to the High Conſtable of the Hun. 
ared, in the penal Sum of 1001. with two ſufficient Sureties to be approved of by ſuch Chief 
Clerk, 8c. with Condition for ſecuring to ſuch High Constable (who is required to enter ai 
Appearance, and defend ſuch Action) the Payment of Coſts, in Caſe Judgment ſhall be 


againſt ſuch Plaintiff. 


And it is farther enacted by the ſaid Statute, ſect. 11. That every Conſtable, Boſol- 
der, Headborbugb, or T ithingman, to whom Notice ſhall be given, and every C onſtable, &c. 
of any Town, Pariſh, Hamlet or Tithing, within the Hundred, or the Franchiſes within 
the Precintt thereof, wherein ſuch Robbery ſhall happen, as ſoon as the ſame ſhall come 
zo his Knowledge ſhall with the utmoſt Expedition make freſh Suit, and Hue and Crv 
after the Felons; and if any Conſtable, &c. ſhall offend in the Premiſſes, every ſuch Ofen. 
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Sect. 12. Every Forfeiture bereby incurred ſhall be recovered with Coſts, aud ſhall be 
one Moiely to the King's Majeſty, and the other Moiety to ſuch Perſon who ſhall ſue for the 
ſame within fix Months after ſuch. Forfeitures incurred. | 


And ſee now 25 Gee. 2. c. 29. ſe. 6. for his Puniſhment for not doing his Duty. 
See a Caſe on this Statute in Comyns 444. Stra. 406. 
By 22 Geo. 2. c. 24. No Perſon to recover in any Action on the Statutes of Hue and. Page 75. No [19] 


Cry more than 200 l. unleſs at the Time of the Robbery there be two Perſons to atteſt the 
Truth thercof. | | | 


For what Notice is ſufficient on this Statute, ſee 2 Stra. 1170. | Page 75. Ne [20] 

By 17 Geo. 2. c. g. ſect. 5. Every private Perſon may apprehend Beggars and Vagrants. 

But an Aſſault with an Intent to rob, is now made Felony, by 7 Geo. 2. c. 21. See Page 77. No [21] 
the Additions to Book 1. No [41] 1 5 
It ſeems, that to make an Arreſt of a Night- Walker juſtifiable, there ought to be page 57. Ne [22] 
probable Cauſes of Suſpicion; and ſo it was ruled in the Caſe of the Queen and Tooley, 

Micb. 1709. for the Murder of Dent, who was killed in aiding the Conſtable, who 
had taken up a Woinan walking the Street, upon Suſpicion of her being of ill Fame. 
C. J. #791: delivered the Opinion of the Court, that it was not Murder, and that it was 
not lawful, even for a legal Conſtable, to take up a Woman upon a bare Suſpicion only, . 
having been guilty of no Breach of the Peace, nor any unlawful Act. 2 H. H. P. C. * 
89. in Notes. but ſee J. Foſter's Opinion on this Caſe in his Crown Law. i 
By Stat. 9 Geo. 1. c. 22. ſect. 12. it is enacted, That if any Perſon ſpall apprebend, page 79. No [23] 
or cauſe to be convitted, any of the Offenders againſt this A (commonly called the Black 
Act; See the additions to Book 1. N® [78]) and ſhall be killed, or wounded ſo as to 
loſe an Eye, or the Tie of a Limb, in apprebending, or endeavouring to apprehend, any 
ſuch Offender, upon Proof thereof made at the General 2uarter-Seſſions of the County, &c. 
be Juſtices fhall give a Certificate thereof to ſuch Perſon ſo wounding, or to the Executors or 
Aqminiſtrators of the Perſon killed, by which he or they ſhall be intitled to receive of the 
Sheriff of the ſaid County fifty Pounds, which Sum the Sheriff is required to pay within 
thirty Days, from the Day on which the ſaid Certificate ſhall be ſhewn to him, under the 
Penalty of forfeiting 101. to the Perſons to whom ſuch Certificate is given, for which 101. 
as well as for the 50 l. ſuch Perſon is authoriſed to bring an Action on the Caſe, &c. 
againſt the Sheriff. | . | | | 
By the Stat. 8 Geo. 2. c. 16. (for the Amendment of the Law relating to Afions on the Page 79. No [24) 
Statute of Hue and Cry) Any Perſon who ſhall apprehend a Felon within the Time li- 
mited by that Act, whereby the Hundred ſhall be diſcharged, ſhall be intitled to a 
Reward of Ten Pounds, which ſhall be raifed on the Hundred by a Taxation. | 
It having been enacted by Stat. 9 Geo. 2. c. 35. (for preventing the Clandeſtine run- 
ning of Goods) fect. 10. ſet in the Additions to B. 1. Nꝰ [75] that any Perſons, to the 
Number of three or more, armed with Fire Arms, c. aſſiſting in the clandeſtine 
running of Goods, ſhould be guilty of Felony, It is farther enacted, | 

Sect. 11. That every Perſon who. ſhall apprehend any Perſon guilty of the Offences laſt 

mentioned, ſball have, for every Offender convicted, 50 l. and if any Perſon ſhall be maim- 
ed, or dangeroufly wounded, in endeavouring to apprebend ſuch Offenders, every Perſon ſo 
maimed or wounded, ſhall upon ſuch Conviction, have 50 1. over and above any other Reward ; 
and in Caſe any perſon ſhall be kitled in Purſuit after ſuch Offenders, the Exccutors or Ad- 
miniſtrators of fuch Perſon killed (upon Certificate of the Juſtices of Aſſize, or the two next 
Fuſtices of Peace, of ſuch Perſon's being ſo killed) ſhall have 501. over and above any other 
Reward. 3 | ON, 

Sect. 153. If any Officer of the Cuſtoms or Exciſe ſhall be maimed or dangerouſly wounded, 
by any Offenders herein la mentioned (in Sect. 13. See the Additions to B. 1. N® [75]) 
in the Execution of his Office, or in apprebending ſuch Offenders, all Officers and Perſons 
fo maimed and wounded, ſhall, upon the Conviction of ſuch Offenders, have 50 1. over and above 
any other Reward; and in Caſe any 17 be killed in the apprebending ſuch Offenders, 
the Executors or Adminiſtrators of ſuch Perſon killed, (upon Certificate of the Fuſtices of 
Aſſize, or the two next Juſtices of Peace) ſhall have go l. over and above any other Reward. 

And it is to be obſerved, that not only the Apprehending, but alſo the Diſcover- 
ing and Convicting Runners of Foreign Goods, is rewarded; for which Purpoſe it is 

enacted by Stat. 8.Geo. 1. c. 18. ſect. 8. That any Perſon diſcovering and convicting a 
Runner of Foreign Goods (within that Act) ſoall have 40 l. over and above any other 
Reward he may be intitled to, on Account of Goods conveyed away, which ſpall be recovered 
by Means of ſuch Diſcovery, on Account of the Penalties recovered for the Running the ſaid 
Goods, ſo as the Value of ſuch Goods recovered for the Uſe of bis Majeſty fhall exceed 50 1. 


And 
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And by Stat. 9 Geo. 2. c. 35. ſect. 16. it is enacted, That if any Perſon ſtall, will. 
in three Months after any of the Offences laſt mentioned (in ſect. 13. See the Additions 
in B. 1. No. [75]) have been committed, diſcover to the Commiſſicners of the Cuſtoms or Ex- 
tiſe, any Perſon guilty of ſuch Offence, ſo as ſuch Offender be convicted, ſuch Diſcoverer 
ſhall have 501. for every Offender fo convifted, over and above any other Reward, 

The Opinion of Sir Edward Coke 4 Infl. 177. taken Notice of in this Section, ſeems 
to be adopted by Sir Maithew Hale in his Summary of the Pleas of the Crown, but his 
Hiſtoria Placitorum Coronæ, Vol. 1. p. 579, 580, 583. and Vol. 2. p. 79, 80, 107 v 
110. is very full to the contrary, and Vol. 2. p. 119. he ſays, If a Juſtice of Feace 
have Juriſdiction in the Caſe, (as in Felonies and Breaches of the Peace, and even in 
High Treaſon, ſo far as it is a Breach of the Peace) tho? he err in granting his War- 
rant, yet the Officer that executes it is excuſeable. 


An Arreſt by a Conſtable, or other Perſon ; by the Command, and in the Preſence 


of a Juſtice of Peace, without any Warrant, or any Cauſe alledged, was held juſtifiable. 
Moor 408. pl. 551. 1 H. H. P. C. 585. 

As to Warrants to ſearch for ſtolen Goods, Sir Matthew Hale lays down theſe Rulez. 
it, That they are not to be granted without Oath, made before a Juſtice, of a Felony 
committed, and that the Party complaining has probable Cauſe to ſuſpect they are in 
ſuch a Houſe or Place, and do ſhew his Reaſons for his Suſpicion; and therefore a ge- 
neral Warrant to ſearch all ſuſpected Places is not good; nor are general Warrants dor- 
mant, which are many Times made before any Felony committed, juſtifiable, nor do 
they give any more Power to the Officer or Party, than what he had without them. 
2dly, It is fit to expreſs, that Search be made in the Day-time. gdly, They ſhould 
be directed to Conſtables, Sc. and not to private Perſons, though the Party complain. 


ing ſhould be preſent, becauſe he knows his Goods. 4tnly, It ought to command, 


that the Goods found, together with the Party in whoſe Cuſtody they are found, be 

brought before ſome Juſtice of Peace. 2 H. H. P. C. 150. 5 | 
As to the Executions of ſuch Warrant, it is there (p. 151.) farther laid down, 1, 

Whether the ſtolen Goods be in the ſuſpected Place or not, the Officer in the Day- 


time may enter per Oſtia aperta. 2dly, If the Door be ſhut, and upon Demand it be 


Page 85. No. [28] 


refuſed to be opened, the Officer or Party may juſtify breaking open the Door. 2dly. 
If the Goods be not in the Houſe, yet it ſeems the Officer is excuſed ; but it ſeems the 
Party. that made the Suggeſtion is puniſhable in ſuch a Caſe; for as to him, the 
Breaking of the Door is in events lawful, if the Goods be there; unlawful, if not there. 


See a H. H. P.C.-r13, 114. 


But Sir Matthew Hale, in his Hiſtoria Placilorum Coronæ, V. 2. p. 108, 109, 110. 
aſſerts, not only that a Juſtice of Peace has Power to iſſue a Warrant to apprehend a 
Perſon accuſed of Felony, though not indicted; but alſo, that he may iſſue a War- 
rant to apprehend a Perſon ſuſpected of Felony, though the original Suſpicion be not 
in himſelf, but in the Party that prays the Warrant; and he ſays the Reaſon is, becauſe 


the Juſtice is a competent Judge of the Probabilities offered to him of ſuch Su- 


ſpicion. See alſo 1 H. H. P. C. 579, 580. where after Mention made of Lord Cotes 
Opinion, that the Party may arreſt one on his own Suſpicion, but not by warraat of 


a a Juſtice, it is faid, that the Law is not fo, and that the conſtant Practice is againſt 
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it, and that it would be pernicious to the Kingdom, if it were as Lord Coke delivers it. 
But by 27 Geo. 2. c. 20. In Caſe of a Warrant of Niſtreſs, iſſued by a Juſtice of the 
Peace for the levying a pecuniary Forfeiture or Sum of Money, it is ſpecially provided, that 
the Officer executing the ſame, ſhall, if required, ſhew bis Warrant to the Perſon who/e 
Goods are diſtrained, and ſhall ſuffer a Copy thereof to be taken. 
But in 1 H. H. P. C. 579, 580. it is faid, that upon a Warrant for probable Cauſe 
of Suſpicion of Felony, the Perſon to whom ſuch Warrant is directed may break open 


Doors to take the Perſon ſuſpected, if upon Demand he will not ſurrender himſelf, as 
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Page 96. Ne [32] 


well as if there had been an expreſs and poſitive Charge of Felony ſworn againſt him. 

According to Sir Matthew Hale, Lord Coke, 2 Inſt 190. in ſaying generally, that 
the Writ of Mainprize is taken away, is certainly miſtaken ; for this Writ hath till 
it's Uſe in Caſes of Perſons committed by Juſtices of Peace, and in ſome other Caſes. 
See 2 H. H. P. C. 142, 143. 5 | | 

Mandatum Domini Regis in the Stat. of Weſtm. 1. according to Hale, is not intended 
of the perſonal Command of the King; for regularly, as the King cannot in Perſon 
arreſt or impriſon, ſo he cannot command another to impriſon ; but it muſt be done 
by ſome Order, Writ, or Proceſs of ſome of his Courts. And though ſuch a Man- 


date be by Commiſſion under the great Seal, it is void. 2 H. H. P. C. 131. = 
1 anner, 


_ 


Wotes and Additions lo the Second Book: 


Manner, or Mainer, is by Sir Matthew Hale called Mainouvre, or Mainovre, cum 


Page 98. No [3 3] 


manu opere. 1 H. H. P. C. 187, 348, 349. 2 H. H. P. C. 133, 156. And Lord Cote 


ſays, it was anciently called Hand-babbend, and Backberend which Brafon and Britton 
uſe for furtum manifeſtum. Quære if it may not be derived from the French, Main- 
avoir, which anſwers to the Saxon, Hand-habbend. 


It was reſolved by all the Judges in England, 7 Car. 1. that a Man is not bailable Page 106. No [34] 


for Manſlaughter ; and Chief Juſtice Hyde ſet a Fine of 20 J. on a Juſtice of Peace, for 
bailing a Man in ſuch a Caſe, 2 H. H. P. C. 138, 139. where it is farther ſaid; that 
two Juſtices of Peace, whereof one of the Quorum, cannot bail; even in the Caſe of 
ſe defendendo, if the Fact be apparent; or if the Party be indicted of Manſlaughter; 
though but /e defendendo. But that the Statute of Weſtminſter 1. which takes away 
Bail, in Caſes of the Death of a Man, muſt be intended, when the Offender is cer- 
tainly known; for it generally provides that Perſons taken upon light Suſpicion ſhall 
be bailed. „ | 

The Caſe here cited from Shower 100. 15 more fully reported in Carth. 131, 132, 
133. It was the Caſe of the Earl of Sa/i:bury, who was impeached for High Treaſon, 
in the Convention Parliament, 1 V. & M. for being reconciled to the Church of 
Rome, and committed to the Tower, where he continued till the next Parliament. 
And it appears from this Report, that the Parliament was adjourned at the Time 
of the Motion for bailing the Earl, and that the Court refuſed to bail him, becauſe 
of the ſnort Adjournment; the Parliament being the proper Place for an Application 
to that Purpoſe; and as to Lord Danby's Caſe, who was bailed, though committed 
by the Peers in Parliament, and which was here cited by the Counſel for the Earl, it 
was ſaid, the chief Reaſon for bailing him was, becauſe the then Parliament was pro- 
rogued, and the Time uncertain for it's Meeting again, and ſo no Proſpect of apply- 
ing himſelf that Way ; beſides, he was denied to be bailed by ſeveral Judges of B. R. 
until Chief Juſtice Zeffries came in. The Court alſo cited the Caſe of Lord Stafford; 
who was committed by the Houſe of Peers, and notwithſtanding the Diſſolution of 
that Parliament, yet he continued a Priſoner, and was tried upon the ſame Impeach- 
ment, convicted and executed; which fully proves, that Commitments by the Peers 
are not made void by the Prorogation or Diſſolution of the Parliament. This is alſo 
confirmed by the Caſe of Lord Danby, who was bailed to appear at the next Seſſions 
of Parliament, which was an Affirmance of the Commitment, and a plain Proof of the 
Opinion of the Court, that the Commitment was not avoided or diſcharged by the 
Prorogation of the Parliament. AS to the Plea of Pardon in this Caſe of the Earl of 
Saliſbury, vide infra N [99]. | 

In Skin. 56. Lord Danby's Caſe, it is ſaid by Pemberton, Ch. Juſt. that if one be 
detained after a Prorogation, an Action of falſe Impriſonment lies. But ſee the fore- 
going Caſe of the Earl of Salisbury, and Stn. 163. t 

Sir Matthew Hale is of Opinion, that the Gaoler may juſtify in falſe Impriſonment, 
by Virtue of a general Warrant for Felony, and that (contrary to the Opinion of Lord 
Coke) if an Eſcape be ſuffered willingly by the Gaoler, on ſuch Warrant, it will be Fe- 
lony in him. 2 H. H. P. C. 123. This is allo aſſerted in 1 H. H. P. C. 595, 596. 
which ſays farther, that if the Mitiimus be general, and contain no certain Cauſe, tho? 
the Gaoler is not bound to receive the Priſoner upon ſuch Miitimus; yet if he be ac- 
quainted what the Crime is for which he is committed, and ſuffer him voluntarily to 
eſcape, it is Felony. For if a Private Perſon or Conſtable arreſt a Man for Felony, 


Page 111. No [35] 


Page 119. N®[36] 


and carry him to the common Gaol (as he may do, by 13 Ed. 4. 9. and the Gaoler 


is bound to receive him, by 4 Ed. 3: c. 10.) if the Conſtable or Perſon that de- 
livers him, acquaints the Gaoler it is for Felony, it is at the Peril of the Gaoler if he 
lets him eſcape; and yet there is no Mittimus in that Caſe, but only Notice ore lenus. 


The Omiſſion of the Words, until he be delivered by due Courſe of Law, makes no Page 120. N* [37] 


Nullity in a Juſtice of the Peace's Millimus. 3 Reb. 33 1. New Abr. Vol. 1. p. 381. 
And according to Hale, though a Miilimus for Felony want the regular Concluſion 
(ill it be delivered by due Courſe of Law) yet this will not excuſe the Breach of Prifon 
from Felony. 1 H. Z. P. C. 609. So if the Cauſe be expreſſed, and the Concluſion 
Irregular, as till farther Order given by the Juſtices; yet a Breach of Priſon, or volun- 
tary Eſcape, under ſuch Warrant, will be Felony. And ſuch Warrants will be good 
Juſtifications in falſe Impriſonment. 1 H. H. P. C. 584, 595. | 
It is alſo to be obſerved, that a Commitment, grounded on an Act of Parliament, 
dught to be conformable to the Method preſcribed by it. As where the Mayor of Nor- 
thampton committed the Church-warden for refuſing to account before him, and the 
Warrant concluded in the common Form, until they be duly diſcharged according to Lato; 
upon the Return of an Habeas Corpus, the Court held the Commitment void, becauſe 
Vol. II. | 6 D | the 
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the Warrant ought to have concluded, here to remain until be ſhall account, as the 4 
Eliz. 2. appoints. - And a Difference is, where a Man 15 committed as a Criminal, ang 
where only for Contumacy : In the firſt Caſe, the Commitment mult be until diſ. 
charged according to Law, but in the latter until he comply. Carib. 152, 153. So alſo 
where one Bracey was committed by Commiſſioners of the Statute of Bankrupts for re- 
fuſing to anſwer, and they concluded their Warrant, until he conform himſelf to our Ai 
thority, and be thence delivered by due Courſe of Law; upon the Return of an Habea; 
Corpus he was diſcharged, for the Statute only impowers them to commit uni! he il. 
mit himſelf to be by them examined. Carth. 153. Salk. 348. 5 Mod. 308. Comb. 350. 
Set. & Rem. 236. d. Raym. 99, 200. | | 
So in Yaxl:y's Caſe, who was committed by the Earl of Nottingham, Secretary of 
State, by Virtue of 35 Eliz. c. 2. for refuſing to anſwer whether he was a Jeſuir, Semi- 
nary or Maſſing Priejt ; the Concluſion of the Commitment being, there 12 remain un- 
til le hall be from thence diſcharged by due Curſe of Law, when the Words of the Statue 
are, until he ſhell anfwer unio the Queſtions, The Court held the Commitment ill; 
And they aſking the ſame Queſtions of the Defendant, and he anſwering openly and 
directly in the Negative, he was diſcharged. Carib. 291. See alſo the Caſe of Baxter, 
Mich. 20 Car. 2. in C. B. Bac, Abr. 382. rn | 
Page 120. Ne [39] By 27 Geo. 2. c. 3. When any Perſon, not having Goods er Money in the County where 
he is taken, ſufficient to bear the Charges of himſelf and of thoſe who convey him, is com- 
mitted to Gaol, or to the Houſe of Correttion, by Warrant from a Tuſt:ce, then en Appl- 
cation by the Conſtable or other Officer, who conveyed him, to any Juſtice for ſuch County or 
Place (ſuch Juſtice) ſcall upon Oath excmine into, and aſcertain the reaſenable Expences, 
and ſi all, without bee, by his Warrant, order the Treaſurer to pay the ſame. But 1 
Middleſex the /ame all be paid by the Overſeers of the Foer of the Pariſh where the Per- 
ſon was app. ebrnded. | 
Note; By the Habeas Corpus Act, the Charges of conveying an Offender is limited 
not to exceed 12 /. a Mile, which may be an Argument for allowing as much in this 
Caſe ; eſpecially as Security is to be given before a Man is removed on that Act by Ha- 
beas Corpus, that he ſhall not eſcape by the Way, which renders Guards in that Caſe 
not ſo neceſſary. | 
Page 125. Ne [40) A lawful Commitment may be for Suſpicion of Felony. 2 H. I. P. C. 109, 110. 
and /upra NV [24] and is within the Statute de frangenlibus Priſenæ. 2 H. H. P. C. 
610. Notwithſtanding the Warrant ſhould want ſome Formalities. 1 H. H. P. C. 609. 
& ſupre No [32] | 28 
Page 128. No [A1] If a Man be indicted of Felony, and com mitted, and then breaks Priſon, and be 
araigned of the principal Felony, and found Not guilty, he ſhall not be indicted fer 
the Breach of Priſon ; or if indicted for it, he may plead the Acquittal in Bar to the Fe- 
lony for Breach of Prifon. 1 H. H. P. C. 611, 612. 2 H. H. F. C. 224, 254, 255 
Page 130. No [42) If the Priſoner be r-{cued by Rebels, though this excuſe not the Gaoler or Sheriff in 
civil Actions, becauſe they have their Remedy over; yet it excuſes the Gaoler from 
Felony, and allo from a Fine, if it be vis major, quam cui reſſſti poteſt. 1 H. H. P. C. 596. 
page 131. No [A3]. But in 1 H. H. P. C. 596, 597. a Juſtice of Peace or Officer letting one, not bul- 
able, to Bail, is ſaid to be only guilty of a negligent Eſcape, unleſs done by Deſign to 
deliver the Priſoner for ever. 
page 131. Ne [A) According to Hal, It a Gaoler licenſe a Felon to wander out of the Priſon on Pro- 
mile of returning, if the Priſoner return before the Gaoler be indicted, yet he is puniſh- 
able as for a Mitdemeanor ; and if the Priſoner had never returned, it would be Felony 
in the Gaoler. 1 H. H. P. C. 597. | 
Page 132. Ne [A;] Sir Maubew H:le is of Opinion, That if a Felon eſcape by Negligence, the Gaoler 
may retake him any Time after ; but this ſhall not diſcharge the Gaoler's Fine, and 
that this is the Senſe of 13 Ed. 4. 9. 4. 1 H. H. P. C. 602. 
Page 132. N* [46] 1 H. H. P. C. 602. ſhews that which is here called the better Opinion, to be agree- 
| able to Hale's, altho' A. P. C. 114. ſeems contrary : For in 1 H. H. P. C. 602, it is 
ſaid, That if the Gaoler once loſt View cf his Priſoner it is an Eſcape ; but if he retake 
him upon a freſh Purſuit, and hath ſtill the View of him, it is no Eſcape. 
Page 133. Ne [47] If the Gaoler being called, cannot give an Account where the Priſoner is, this is 2 
Conviction of an Eſcape, but ſeems not a Conviction of a voluntary Eſcape, unleſs the 
Gaoler confeſſes it. 1 H. H, P. C. 603. And the Gaoler may be fined in ſuch a Cale, 
but not convicted of Felony, without Indictment or Preſentment. 1 II. H. P. C. 
599, 600. 
Page 134. Ne [48] It a Priſoner acquitted on an Indictment, be continued in Gaol till the Year and 
Day be paſſed, to give the Widow or Heir an Opportunity of an Appeal, and the 
Gaoler ſuffer the Pritoner to eſcape within the Year, it is prima facie 2 Ls | 
| aoler; 
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Gaoler ; but if the Appeal be not brought, or the Prifoner acquitted on ſuch Appeal, 
the Gaoler ought allo to be acquitted. 1 HJ. H. P. C. 593. : 

If a Priſoner convicted of Felony prays his Clergy, and he be continued in Gaol till 
the Court' adviſe upon it, if in the mean Time the Gaoler voluntarily ſuffer him to 
eſcape; this is Felony; but if the F elon be retaken and has his Clergy, the Felony in 
the Eſcape is purged, and the Gaoler is not indictable after, or if indicted before Clergy 
allowed, he is to be acquitted. Hale Ibid. | 

So if one be indicted for Felony, and has his Clergy, but is continued fix Months 
in Priſon, according to 18 Eliz. c. 7. the Gaoler ſuffering him to eſcape voluntarily, 
is guilty of a Miſdemeanor, puniſhable by Fine and Impriſonment, but no Felony. 

ale Tbid. | - VVV | 
1 Sir. Matthew Hale's Opinion is not different from what is here laid down, though H. Page 1 34. No [ 49] 
p. C. be quoted as contrary; for in 1 H. H. P. C. 595. it is expreſly aſſerted, that . 
though the Warrant be not formal, yet if the Gaoler let the Priſoner voluntarily eſcape, 


8 ; 
it is Felony. Vide ſupra N? [32] 5 
But according to Hale, he that reſcues a Perſon impriſoned for Treaſon, or ſuffers 
him voluntarily to eſcape, ſhall not be arraigned for that Offence till the principal Of- 
fender be convicted; for if ſuch principal Offender be acquitted, the Gaoler that ſuf- 
fered the Eſcape, and he that made the Reſcue, ſhall be diſcharged. 1 H. H. P. C. 
237, 238. | | 5 5 | 
7 belt Penalties for Eſcapes have been expired above 200 Years. Burn 199. Page 137. Ne [51] 
By 16 Geo. 2. c. 3 1. F any Perſon jhall alſiſt any Priſoner 10 attempt bis Eſcape from 8 ** No be 2 
any Gaol, though no Eſcape be actually made, if ſuch Priſoner was then altainted or con- 
wvitzed of Treaſon or Felony (except Petty Larceny) or lawfully committed to, or detained in 
any Gaol, for Treaſon or Felony (except Petty Larceny) expreſſed in the Warrant of Com- 
mitment, be fhall be gu:l'y of Felony, and be Tranſported for Seven Years : And if ſuch 
Priſoner was then con icted of, or detained in Gaol for. Petty Larceny, or other Crime, 
not being Treaſon or Felony, expreſſed in th? Warrant of Commitment, or was then in Gaol 
for Devt amounting to 100 I. be ſhall be guilly of a Miſdemeanor, and be liable to Fine and 
 Impriſonment, | | 
IF anv Perſon ſhall convey, or cauſe to be conveyed, any Diſguiſe, Inſtrument, or Arms, 
to any Priſoner in Gaol, or to any other Perſon there for his Uſe, without Conſent of the 
Keeper; ſuch Perſon, although no Eſcape or Altempi be actually made, ſhall be deemed to 
have delivered ſuch Diſguiſe, Inſtrument or Arms, with an Intent to aſſiſt ſuch Priſoner 10 F 
eſcape, or a!tempt io eſcape, and if ſuch Priſoner then was attainted or convicted of Treaſon 
or Felony (except Petty Larceny) or lawfully detained in Gaol for Treaſon or Felony (ex- 
cept Petty Larceny) expreſſed in the Warrant of Commitment, he ſhall be guilty of Felony, 
and be Tranſported for Seven Years : But if the Priſoner was then convicted or detained 
for Petty Larceny, or any other Crim? not being Treaſon or Felony, expreſſed in the War- 
rant of Commitment ; or for Debt amounting to 100 J. he thall be guilty of a Miſdemeanor 
and liable to Fine and Impriſoument. „ 
And if any Perſon ſhall aſſiſt any Priſoner to attempt to eſcape, from any Conſtable, or 
«ther Perſon, who ſhall have the lawful Charge of him, in order to carry him to Gaol, by 
Virtue of a Warrant of Commitment, for Treaſon or Þelony (except Petly Larceny); or if 
any Perſon ſhall aſſiſt any Felon to attempt his Eſcape from on Board any Boat or Veſſel car- 
ing Felons for Tranſportation, or from the Contractor for the Tranfportation of ſuch Fe- 
lons, or his Agents, be ſhall he guilty of Felony, and be Tranſported for Seven Years. 
All Proſecutions on this Af to be commenced within a Year afler the Offence committed. 
By 25 Geo. 2. c. 37. ſect. 9. F any Perſon ſhall by Force ſet at Liberty or re- page 140. Ne [53] 
ſeue, or attempt to ſet at Liberty or reſcue any Perſon out of Priſon, committed for, or 
found guilty of Murder; or reſcue, or altempt to reſcue any ſuch Perſon going to, or during 
Execution ; he ſhall be guilty of Felony without Benefit of Clergy. ; 
Sect. 10. Aud if after Execution, any Perſon ſhall by Force reſcue, or attempt to reſcue 
the Body, he ſhall be guilty of Felony, and Tranſperted for Seven Years. 
Perſons undertaking to act as Attornies, without being admitted and ſworn, are now Page 144. Ne [54] 
liable to a Forfeiture, by 2 Geo. 2. c. 23. ſe. 24, [madeperpetual by 30 Geo. 2.c. 19. ſed. 
75.] by which it is enacted, That in Caſe any Perſon ſpall in his own Name, or in the Name 
of any other Perſon, ſue out any Writ or Proceſs, or proſecute or defend any Action or Suit, 
or any Proceedings in any Court of Law or Equity, as an Attorney or Solicitor, for any Fee 
or Reward, without being admitted and inrolled, as by this Af is directed, every ſuch 
Perſon for every ſuch Offence ſpall forfeit fifty Pounds, to the Uſe of ſuch Perſon who 
hall proſecute him for ſuch Offence, and is hereby made incapable to proſecute any Attion or 
| | ED wy | Sat, 
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Suit, in am Court of Law or Equity, for any Fee, Reward or Dicburſement, on Aucount 

of proſecuting, carrying on or defending any ſuch Action, Suit or Proceeding. 

It is alſo enacted by the ſaid Statute, ſect. 17. That if any Sworn Attorney of an of 

the Courts of Law, ſball knowingly permit any other Perſon to ſue out any Writ or Pro. 

ceſs, &c. in his Name, not being a Sworn Altorney of ſonie other Court of Law, or 4 

Sworn Solicitor of the Court of Chancery, of other Court of Equity; and ball be thereof 

lawfully convifted, every Perſon fo convicted ſhall; from the Time of ſuch C onviftion, be 

diſabled, and made incapable io att in any of the Courts of Law aforeſaid ; and the Admit. 

tance of ſuch Perſon to be an Attorney of any of the ſaid Courts of Law ſhall from thence. 
2... _ forth ceaſe and be void. | A 

Page 155. N*l55) But Vide Skin. 634. where the Court ordered a Roll to be made, and a Copy of it 

| to be delivered to the Appellee, and gave him a Day to plead. | 

Page 156. No [56) Where an Ap deal is commenced in the Court below, and removed into the King's 
Bench, the Appellee is to be we Fer de novo, on the ſame Bill of Appeal, and it is 
not neceſſary to exhibit a new Bi againſt him in Cuſtodia Mareſchal/i ; and if the Ap- 
pellant will not ar to proſecute his Appeal, the Appellee may ſue out a Scire Nacias 
reciting the whole Matter, warning him to appear at a certain Day; and if he make 
Default, the Court on Demand will nonfuit him; but the &ppe!lant may appear 
gratis, and proſecute without any Scire Facias. Carth. 394, 595. Skin. 670. Bac. 
AR 1 Dn | 

Page 157. Ne [57] 1 But the Law is now altered by Stat. 2 Geo. 2. ch. 2 1. See the Additions to Book 1. 
| 4 

page 161. Ne [58) In 1 H. H. P. C. 349. it is ſaid, That Proceedings by Way of 3 in the King's 

ordinary Courts in Caſes of Treaſon have been long diſuſed, and ſeem to be wholly 
taken away by the Statutes of the 5 Ed. 3. c. 9. and 25 Ed. 3. c. 4. by which none 
ſhall be put to anſwer, but by Indictment or Prefentment. 

Page 176. No [59] It ſeems that the Appellant muſt appear once in proper Perſon, before he can make 
an Attorney. Skin. 48, 670. Carth. 394, 395. © 

Page 184. Ne (60) The Writ in an Appeal is an Original ns out of Chancery returnable into the 
King's Bench only; before the Return thereof, the Court of Chancery only can ſet 
it aſide, where it appears to have iſſued erronice or imprevide, by fome Error extrin- 
fick to the Writ utfelf ; but for any Error or Defect on the Face of it, it may be 

uaſhed after it is returned into the King's Bench. Bac. Abr. 126. and ſee Eg. 
| Gf Abr. 416. . 

Page 191. No [61] It ſeems from Carib. 56. that if the Appellee plead in Abatement, and doth not 
plead over to the Felony, that the Appellant ought to move the Court for Judgment 
againſt the Defendant ; but in that particular Caſe, the Plea being accepted by the 

Plaintiff, it was held good without pleading over. . 

Page 205. N*[62] But 2 H. H. P. C. 233. agrees with Saundford, that the Approver's being above 
ſeventy Years of Age, or maimed, whereby the Appellee loſes his Trial by Battle, 

| is a good Exception. | | 

Page 206. Ne [63) Sir Matthew Hale ſeems to think the Court may in Diſcretion admit one to be an 

| Approver at any Time before Verdict given, and for this Purpole cites 12 Ed. 4. 10. 
3. and 11 H. 7. 5. b. which he ſays is of greater Weight than the other Books. 2 JI. 

H. P.C. 228, 220. 80 
Page 207. No [64] But 2 H. H. P. C. 229. is expreſs, that a Man cannot become an Approver, before 
Juſtices of Oyer and Terminer, becauſe they cannot aſſign a Coroner. 

Quære whether H. P. C. 194. where it is ſaid, that the High Steward may take the 
Appeal of an Approver, muſt not be underſtood of the Lord Steward, or Lord Grcat 
Maſter of the King's Houſe, who by the Stat. 33 HF. 8. c. 12. ſect. 3. (referred to in 
2 H. H. P. C. 54. & fupra ch. g. ſectl. 8.) may from Time to Time aſſign a Coro- 
ner to take Inquiſitions, upon a View of Perſons ſlain within the King's Palace? hi 
this be Sir Mathew Hale's Meaning, the Contradiction between him and Sir Eduard 
Cote, 3 Inſt. 130, who ſpeaks of the Lord 15 Steward of England, is avoided. 

Page 207. No (66) According to Britten, the Approver ſhall have three half Pence per diem, till he has 
convicted the Appellee. 2 H. H. P. C. 230. | 

Page 208. N*[67] Juſtices of Gaol- Delivery may award Proceſs of Outlawry againſt the Appellee of an 

5 Approver, though he be neither in Gaol nor in the ſame County. 2 H. I. P. C. 37. 


Page 207. No [65] 


Pa 211. Ne [68 Sir Malibe Hale makes a Diſtinction in this Caſe; his Words are, © If a Statute 
* ] « prohibit any Act to be done, and by a ſubſtantive Clauſe gives a Recovery by Ac- 
&« tion of Debt, Bill, Plaint or Information, but mentions not Indictment, the Party 

* may be indicted upon theprohibitory Clauſc, and thereupon fined, but not to recover 


Penalty, as upon the Stat. 3 Jac. f. c. 5. prohibiting Recuſants to baptize their 
RS 1 | « Childicn 
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«, Children by a Popiſh Prieſt, Hill. 7 Car. 1. B. R. per Cur'; but then it ſeems the 
«. Fine ought not to exceed the Penalty, Paftb. 22 Car. 1. College of Phyſicians, 
« Vide tamen Cro. Fac. 644. to be contrary. But if the Act be not prohibitory,” bur 
« only that if any Perſon ſhall do ſuch a Thing, he ſhall forfeit 5 7. to be recovered 
« by Action of Debt, Bill, Plaint or Information, he cannot be indifted for it; but 
« the Proceeding muſt be by Action, Bill, Plaint or Information, Paſtb. 6 Car. 1. B. 
« R. Day's Caſe, 2 H. H. P. C. 171.“ But Quære this Diſtinction; for it is ſaid by 
Holt in Carth. 252. that a Penalty implies a Prohibition, though there are no Prohi- 
- bitory Wotds my TTT 
In 1 H. H. P. C. 187. Notice is taken of an Arraignment of Treaſon without In- Page 2 11. Ne [69] 
dictment, upon the Perſon's being found with the Mainouvre or Manner, and P. 21 
Ed. 3. B. K. Rot. 46. Mid Rex is there referred to. See alſo 1 H. H. P. C. 349. 
2 H. H. P. C. 156, 149 “. in which laſt cited Page it is ſaid, that Proceedings upon 
the Mainouvre are wholly taken away by 25 Ed. 3, 4. 28 Ed. 3. 3. and 42 Ed. 3. 3. 
A Fact amounting to a Felony, is not indictable as a Treſpaſs. 2 Ld. Raym. 712. Page 211. N® [70], 
Sir Matth:w Hale is of Opinion that Grand Jurors ought to be Freeholders. 2 H. Page 216. Ne (71] 
H. P, C. 188 . ; W * %%%*»ͤ 5 Na} LICE DI 
All Perſons declared Acceſſaries by the 11 C 12 W. 3. c. 7. are by the 8 Geo. 1. c. Page 222. No [72] 
24. ſe. 3. declared principal Offenders, See Addit. B. 1. No [46.]J 3 5 | 
But in the Cafe of Lord Macguire, State Trials Vol. 1. P. 9 28. and in 1 H. H. P. C. Page 223. N73]. 
155, 284. it was ruled, that an 1ri/þ Peer, for Freaſon committed in Ireland, might © CEE 
be indicted and tried in England by a common Jury, and the Opinion in Dyer 360. 7 
was ruled to be no Law, ' J ML ok 0 OO 0 FLU YT QSO IR | 
Hale makes it a Quere whether a Miſtake of an Indictment, of the Surname of Page 230. No [74] 
the Offender be not a good Plea in Abatement. 2 H. H. P. C. 175, 176. and as to a 
Miſnomer of the Chriſtian Name, though ſome Books hold it a good Plea, yet he thinks 
other Books of greater and later Authority, are to the conthary. 2 H. H. P. C. 238. 
„„ , ; O ¾ ̃ͤ OT BO BRERIONT 1 Y 
According to 2 H. H. P. C. 177. If ſeveral Perſons be indicted of one Offence, Page 23 1. Ne [75] 
Miſnomer or want of Addition of one, quaſhes the Indictment only againſt him, and Ys | 
the reft ſhall be put to anſwer ; for they are in Law ſeveral Inditments, and fo in | 
Treſpaſs. 7 Ed. 4. 10. 3. * 5 1 0 l | 4 ke FOG T2009 O09 413 8 1:91:77 08 
So it is in an Information; as where it fet forth that a Ferty- man, Þ2#vee# 7 Sept. Page 236. No [76] 
2 W. & M. and the Day of exhibiting the Information, did extort diverſe Sums' of . diverſe 
Subjects, exceeding the ancient Rate, &c. The Defendant was found guiky { but Fan 
Motion in Arreſt of Judgment, the whole Court was of Opinion, that in every ſuch 
Information, a ſingle Offence ought to be laid and aſcertained,” becauſe every Extor- 
tion from every particular Perfon is a ſeparate and diftin& Offence ; and therefore ſuch 
Extortions ought not to be accumulated under a general Charge; becauſe each Offence 
requires a diſtinct Puniſnment; and 'tis not poſſible for the Court to proportion the 
Puniſhment to an Offence not fingly and certainly laid: It is true, all Informations in 
the Exchequer are general, as this is, but the Reaſon is, becauſe they are for certain 
Penalties: and Judgment was arreſted. Car/h. 226, 227. SLOT 
But theſe Niceties about Abbreviations and the Latin of Indictments are taken away Page 240. No [77] 
by 4 Geo. c. 2. 26. by which it is enacted, That all Writs, Proceſs and Returns there- ; 
of, and Proceedings thereon, and all Pleadings, Rules, Orders, Indittments, Informa- 
lions, Tnquiſitions, Preſentments, Verdifs, Probibittons, Certificates, and all Patents, Char- 
ters, Pardons, Commiſſions, Records, Judgments, Statutes, Recopnizances, Bonds, Rolls, 
Entries, Fines and Recoveries, and all Proceedings whatſoever in any Courts of Fuſtice, 
ſhall be in the Engliſh Language, and ſhall be written in ſuch common legible Hand and 
Character as the Ads of Parliament ave uſually ingroſſed in, and in Words at length 
and not abbreviated : And every Perſon Offending againſt this Ai, ſhall for every ſuch Of 
fence forfeit 501. to any Perſon who thall ſue for the ; Wo 2% Aclion of Nebt, Plaint, Bill, 
or Information in any of the Courts of Weftminſter Hall; aud ſee 6 Geo. 2. c. 14. 
Sir Matthew Hale is allo of Opinion, that an Indictment need not conclude contra pie: Ne C781 
Coronam & Dignitatem, &c. though it be uſual in many Caſes ; and for this he cites i 
M. 23 Car. 1. B. R. 2 H. H. P. C. 188. | EE 
Moſt of the Indictments in Tremaine's Entries, which lay the Offence contra Pacem, 
lay it alſo contra Coronam & Dignitatem, V 
But in this Caſe, if the Indictment conclude generally contra formam Statuti in bujuſ= p,_. 2 6. Ne Cy) 
modi caſu edit? & proviſ. it is good, for the Court takes Notice of the true Statute, and — 
will reject the Miſrecital as Surpluſage. 2 H. H. P. C. 172, 173 | 
Sir Matthew Hale lays it down as a Rule, © That if an Offence were Felony at Com- page 251. Ne [80] 
* mon Law, but a ſpecial Act of Parliament ouſts the Offender of fome other Benefit 
Vol. II. | | 6-3 « (that 
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(that the Common Law allowed him,) when certain Circumſtances are in the Fed 

though the Body of the inc muſt expects thoſe Circumſtances according Ache 

bo 4 are preſcribed in the Statute 3 yet the Indidtment need not conclude'cantra forme;, * 

Vide cha. ſect. 43. & Statuti. Thus on the Stat. 2 1. Fac. i. concerning the Murder of Baſtard Child 

he Indiftment muſt ſhew it was à Baſtard Child, but need not conclude c@nra find 

Statuti: So where Clergy is taken away, as by 8 Eliz, 4. in Caſes of Pick-pockets'. 

18 El. 7. and 39 El. 16. in; Caſes of Burgl.ry ; 23 H. S. in Caſes of Petit Treaſon, 

Murder or Robbery, &c. The Body of the Indictment muſt bring the Offenders with. 

in the expreſs Purview of the Statutes, otherwiſe they ſhall have their Clergy, but necd 

not conclude contre for mam Siatuti. Though if it ſnould ſo conclude, it will tot vitiate 

the Indiftment;; this being now the uſual Courſe, and ruled good in the Caſe of Bradl 
and Banls. Cro. Car. 283. 2 H. H. P. C. 190, 191. | pA Th 

| Page 255. N= [81] Figures to expreſs Numbers not allowable in Indictments; but Numbers muſt be 

expreſſed N Crow 23 — 109. 755 137. Hrg. 261. 
No Sir Matthew Hale in his Summary, p. 208. agrees with 3 Inſt. 25, 26. that the Ne- 
1 mY ceſſity of two Witneſſes on an Indictment of High Treaſon Cote than for Sg 


feiting the Coin) is not taken away by the Stat. 1 & 2 Pb. & Ma. But in 1 H. 4%. 
P. C. 299, 300. many ſtrong Reaſons and Authorities are brought againſt Lord Cates 
Opinion, TD Fr 28 2750 ſo 9 e as os contrary Opinion. 
» Le fg But a Hearſay from the Offender himſelf confeſſing the Fact, makes a Witne 
un wen within ee 1 H. Ii. . 300 ? 12 * 5 a . 
'No An Information was granted againſt an Attorney for ſpeaking ſcandalous and re- 
1 proachful Words againſt Sir J. X. Knight of the Sete ker e County of 774, and 
a Juſtice of the Peace, concerning the ſaid Office of Juſtice of the Peace, and the exer- 
ciling thereof: Becauſe the Words related to him as a publick Magiſtrate, and one who 
is ſubordinate to the Government; and. therefore ſuch. Words are a Reproach to the 
iupreme Gonernor by whom Magiſtrates are intruſted ; and it cannot be denied that 
Words reflecting on the publick Government are puniſhable at the Suit of the King by 
4:4, oc , . SS Iain 
Pare 285. Ne [851 „, According to Sir Mathew Hale, a Certiorari (upon an Indictment of Felony in 
* 51 Malis) may iſſue for a ſpecial Purpoſe, as to quaſh the Indictment for Inſufficiency, ot 
to plead a Pardon, but not as to the Trial of the Fact; but it ſhall be ſent down by 
 Mittimus, according to the Stat. 6 Hi. 8. c. 6. becauſe it is in a Manner eſſential for 
| Felony or Treaſon to be tried in the proper County, unleſs otherwiſe provided by Sta- 
tute, as 26 ele But 5 ee Qu = peg | 
fg James Duke of York being preſented at the Quarter-Seſſions, upon 3 Far. 1. c. 4 
nnn for not coming to Church, it was removed into the King's Bench w en But 
per Holt this was the only Caſe wherein it was ever done. Salk. 145. Pl. 5. 
|  -. . - In the Caſe of the King and Baker, the Defendant was indicted and convicted at 
Page 288. No [87] Kingſton upon Hull, for ſpeaking ſeditious Words, and the Proceedings being removed 
into the King's Bench by Certiorari, this Court was moved to give Judgment. But 
this was oppoſed becauſe irregular ; for this Court never gives Judgment upon a Con- 
viction in another Court; but after Iſſue joined below, and the Indictment removed 
the Party is always admitted to wave ſuch Iſſue below, and to plead de neve, and to go 
on to Trial upon Iſſue joined in this Court; they directed a new Trial, and the De- 
fendant was found guilty a ſecond Time. Carib. 6. . 
| Page 291. Ne (88) By Stat. 5 Geo. 2. c. 19. ſect. 2. it is enacted, That no Certiorari Hall be allowed to 
| remove any Judgment or Order of the Juſtices of the Peace at their General or Quarter 
Seſſions, unleſs the Party proſecuting ſuch Certiorari, before the Allowance thereof, ball 
enter into a Recognizance with ſufficient Sureties, before one or more Juſtices of the Peace 
F the County or Place, or before the Fuſtices at their Quarter or General Seſſions, ebere 
fuch Judgment or Order ſball bave been given, or before any of the Juſtices of the King's 
Bench, in the Sum of fifty Pounds, with Condition to proſecute the ſame at his own Charges 
with Effet, without any wilſul Delay, and to pay to the Party, in whoſe Favour ſuch Judg- 
ment or Order was given, within one Month after the ſaid Judgment er Order ſpall be con- 
firmed, their full Coſts to be taxed according io the Courſe of the Court where ſuch Judgment 
or Order ſhall be confirmed; and in Caſe the Party proſecuting ſhall not enter into ſuch Re- 
cagniſance, or ſhall not perform the Conditions, it ſhall be lawful for the ſoid Juſtices io pro- 
ceed as if no Certiorari had been granted. 3 5 Im 
Seect. 3. it is farther enacted, Tha? ihe Recognizance taken as aforeſaid, ſtall be certified 
into the Court of King's Bench, and there filed with the Certiorari, and the Order or Fuag- 
ment removed thereby ; and if the ſaid Order or Judgment ſhall be confirmed, the Perſon en- 
titled to Coſts, within ten Days, after Demand made of the Perſon who ought to pay ibe 
. ſaid Coſts, upon Oath made of the making ſuch Demand, and Refuſal of Payment, Hall have 
: i . mY ; | TH an 
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an Attachment granted againſt bim for ſuch Contempt, and the ſaid Retognizance ſhall not 
ze diſcharged until the Cofts ſhall be paid, and the Order ſo confirmed complied with. 

This Clauſe of 3 & 4 W. & M. 10. is enforced and enlarged by 5 Geo. 1. c. 15. 
ſe. 1. which enacts, Tbat no Certiorari ſpall be allowed to remove any Proceedings on 
the ſaid Starnte, anleſi tbe Party convicted Call at the ſame Time that Security. is given for the 
Payment of Coſts and Damages, become alſo bound to the Juſtice or Juſtices of Peace before 
whom ſuch Conviſ ion was made, with ſufficient Sureties in the Penalty of ſixty Pounds for 
tach Offence, with Condition to proſecute ſuch Certiorari with Effect, and wo pay the Forfei- 
tures due by ſuch Conviction, or to render the Perſons convicted to ſuch Juſtice or Fuftices, 
within one Month after ſuch Convittion ſhall be confirmed, or a Procedendo granted. 

Upon aCer/torar: to remove an Indictment upon 5 Elix. c. 4. into B. K. fbr exerciſing a Page 294. No [90] 
Trade in a Borough, not being bound Apprentice to it; the Mayor's Return was Hu- 
millime certifico quod ad ſeſſionem pacis, &c. per juratores preſentatum exiſtit quod Billa ſe- 
quens eſt vera, (viz.) quod predif? B. did exerciſe, Ic. omitting the Clauſe juratores 
per Domino Rege preſeniant quod, &c. And the Court held this to be no Return to 
the Certiorari, for the Writ commands to return an Indictment; but this is none; 
therefore they could not quaſh it, neither would they ſuffer this Return to be filed, be- 
cauſe inſufficient, and the Mayor was ordered to amend it: And a Return goud bumil- 
ume certifico was held not good. Carth. 223. | 3 

Arraignment is the Calling of the Offender to the Bar of the Court to anſwer the pie 30. Ne 1911 
Matter charged upon him by Indictment or Appeal. The Latin arrenare ſignifies ad Try Op 
rationem ponere, and in French ad reſon, or abbreviated à reſn. This is the Etymology 
given in 2 H. H. P. C. 216, 218. ” 

But in Layer's Caſe, a Difference was taken between the Time of Arraignment and Page 38. Ne [gz] 
the Time of Trial, and accordingly the Priſoner ſtood in Irons at the Bar during his 
Arraignment. See &/. Tr. Vol. 6. pl. 230, 231. „„ 

Not only Nene ang, but alſo Indictments and all other Proceedings in Courts of Page 308. No [93] 
Juſtice muſt now be in Engliſb, by 4 Geo. 2. c. 26. ſupra No [77] 
If B. commit a Felony, and come to the Houſe of H. before he be arreſted, and A. Page 318. Ne [94] 
ſuffer him to eſcape without Arreſt, knowing him to have committed a Felony, this | 
doth not make 4. Acceſſary; but if he take Money of B. to ſuffer him to eſcape, 
this makes him Acceſſary, 9 H. 4. 1. and fo it is if A. ſhut the fore Door of 
his Houſe, whereby the Purſuers are deceived, and the Felon hath Opportu- 
nity to eſcape, this makes A. Acceſſary; for here is not a bare Omiſſion, but an 
Act done by A. to accommodate B.'s Eſcape. 8 Ed. 2. Fitz, Cor. 427. 1 H. H. 
P . '$ . 6 19. . ' | | | 
Star. 5 An. c. 31. ſect. 5. it is enacted, That if any Perſon ſhall receive or any page 319. No | 
cud or Chattels, that ſhall be feloniotiſiy taken or Uh from ns fant Perſon, 2 — N 
the ſame 10 be ſtoln, ſhall receive, barbour or conceal any Burglars, Felons or Thieves, know- 
ing them to be ſo; ſuch Perſon ſhall be taken as Acceſſary to the ſaid Felonies, and being con- 
victed ſhail ſuffer as a Felon. „„ 
And by Stat. 4 Geo. 1. c. 11. ſect. 1. Perſons convidded of receiving or buying foln 
Goods, knowing them to be ftoln, may be tranſported for the Term of fourteen Nears. See 
alſo the ſame Sas. ſe. 4. in what Caſes taking a Reward to help Perſons to their 
ſtoln Goods is made Felony. Additions to Book 1. Ne [73.] | | 

This is alſo enacted by 5 Ann. c. 31. ſect. 6. which ſays, That ſuch Offender (by Page 322. Ne [96] 
buying or receiving ftolen Goods, knowing, &c.) ſhall be puniſhed by Fine and Impriſonment, 
or other ſuch corporal Puniſhment as the Court ſhall think fit to infli. | 
By 29 Geo. 2. c. 30. The Buyer or Receiver of ſtoln Lead, Iron, Copper, Braſs, Bell- 

Metal, or Solder, may be convitted, although the Principal hath not been convicted, and ſhall 
be tranſporied for fourteen Years. | = 

Notwithſtanding the Authority of 3 H. 7. 12. pl. g. the better Opinion according to Page 327. Ne [97] 
Hale is, that at Common Law in Caſe of a Peremptory Challenge of above thirty-five, | 
(the Number allowed before 22 H. 8.) in Cafe of Felony, the Judgment was not an 
Attainder, but only Penance. 2 H. H. P. C. 268, 399. but Pag. 269, 316. in the 

ſame Book ſeem contrary. 5 

But in 2 H. H. P. C. 317, 322. the Law is held the ſame in Caſe of an Appeal Page 329. Ne [98] 
and of an Indictment. | | | — 

Sir Maithew Hale has given his Opinion at large on this Subject, Hiſt. Plac. Cor. Page 3 34. Ne [99] 
Vol. 2. p. 257. and ſays, that regularly in all Caſes of Felony or Treaſon, where a Man 
pleads a ſpecial Matter, whether or not he conclude his Plea with Not guilty to the Fe- 
lony, yet if his Plea be found againſt him, he ſhall be tried for the Felony ; for though 
a Man in ſome Caſes ſhall loſe his Land, yet he ſhall not loſe his Life for mif-pleading. 

Therefore 14 Ed. 4. 7. a. muſt be underſtood cum grano ſalis: And the 3 — 
ſeems 


Page 293. Ne S9] 


N otes and Additions to the Second Bock. 


ſeems to be this; If a Perſon indicted for Felony demur to the Indid ment, and it be 
judged againſt him, he ſball have Judgment to be hanged ; for it is a wiltul Confeſſicn,. 
ſince he may have all the Advantages of the Inſufficiency of the Indictment, by way 
of Exception, either befor his Plea of Not guiliy, or after Conviction and before Judg- 
ment, as he might have by Demurrer; and in Cafe of Demurrer, Judgment of Peine 
forte & dure cannot be given, becauſe it is a Plea 5. and thus are 14 Ed. 4. 5. a. 7 Ea. 
4. 29, 3. and 2 In. 178. to be underſtood, But if the Priſoner pleads in Bar, and 
concludes to the Felony, or pleads a Pardon, and concludes not to the Felony, and the 
Attorney General demurs, and he joins in the Demurrer, and it be adjudged againſt 
him, yet he ſhall be put to anſwer the Felony ; for this Demurrer is no Confeſſſon of 
the Indictment. As to the Plea of Pardon, it ſeems, according to the ſame Author 
Ibid. p. 256. a Kind of Confeſſion of the Fact; but in favorem vilæ the Party is put to 
anſwer to the Felony, in Caſe the Pardon be adjudged againſt him. 

Page 340. N*[1co] But according to Hale it is a Miſtake to ſay, that a Perſon in Orders challeng- 

ing above twenty ſhall not have his Clergy a ſecond Time, : becauſe in 1 Ed. 6. this 

Caſe is not mentioned ; for upon challenging above twenty, there follows neither 

Penance nor Judgment of Death, but only the Challenge ſhall be over-ruleq. 2 

H. H. P. C. 376. vide infra No [102]. But Outlawry is caſus emiſſus. ibid. and p. 

41, 342. | : | Wi Wa wr 

: Before the Stat. 25 Ed. 3. de Clero, there were two Sorts of Treaſons that concerned 

the King; one of greater Note, as Conſpiring the King's Death, Levying War againſt the 

King, Adbering io bis Enemies; and two others ſince abrogated by 25 Ed. 3. which came 

under the obſcure Names of Sedition, and Accroaching Royal Power ; and in theſe Caſes 

the Party convict had not his Clergy by the Common Law, as appears by a Judgment 

cited 2 H. H. P. C. 327. But in other Treaſons of inferior Note, as Counter feiting the 

Seal, and Counterfeiting the Coin, the Judgment was, as in Petis Treaſon, to be drawn and 

- hanged. And it ſeems before 25 Ed. 3. de proditionibus, Clergy was allowed in both 

theſe Caſes, as appears by the Book of Ed. 3 B. R. Title Clergy placilo ullimo, and 

the Judgment in Parliament of 18 Ed. 1. in Berton's Cale, who being convict for 

counterteiting the King's Seal had his Clergy ; but tradatur orainario fine Purgationt. 

But at this Day in all Caſes of High Treaſon, Clergy is taken away. 2 H. H. P. C. 

10 , N . . 

Page 344. No [i0z] 1 to Hale, as the Law was taken (in the Time of H. 8.) challenging above 
twenty had been a Conviction, or at leaſt had put the Party to his Penance, but now 
the Clauſe of challenging above twenty, mentioned in the Stat. 25 H. 8. and other Sta- 
tutes imports nothing as to the Point of Clergy, for the Challenge is over-ruled. 2 H. 

5 H. H. P. C. 339, 345. Vide infra No 102]. | 

Page 349. N* [103] Acceſſaries after the Fact in Petit Treaſon and Murder are in no Cafe ouſted of 

" Clergy. 2 H. H. P. C. 342, 344. 

Acceſſaries before and after in Horſe-ſtealing are excluded from their Clergy in like 

Manner as the Principals are, by 31 El. c. 12. ſee. 5. 

page 35 l. Ne [105]. Stealing Linen, Sc. to the Value of ten Shillings, from any bleaching Field, or 
Buying the ſame knowing it to be ſtolen, is Felony without Benefit of Clergy, by 

an , "oe . | 885 

cer 11 This Caſe of a Robbery in Sir H. Hungate's Lodgings at Mhileball, is alſo reported 

Be 355. N L105] in 1 H. H. P. C. 522, 523. where it is ſaid, that Croke and Crawley were adviſed with | 
to pen the Indictment, who agreed, that upon the Statute of 5 & 6 Ed. 6. the In. 
dictment need only be, that he broke the King's Houle called Whitehall, and ſtole the 
Goods of Sir H. Hungate, divers of the King's Servants then being in the Houle. 

And accordingly at the Gaol- Delivery at the Old Baily, the 29th of Auguſt, 14 Cor. 1. 
thoſe two Juſtices being preſent, the Priſoners were indicted ; one fled, the other two 

were found guilty ; one was reprieved before Judgment, and the other was executed ; 
ex libro Twiſaen. | | | | | 
The Caſe taken Notice of in this Section from Cro. Car. 473, 474. is that of Evans 
and Finch, mentioned in 1 H. H. P. C. 527. and 2 H. H. P. C. 358. And Hale 
makes a Quære whether poſſibly the ſame Law might not be upon the Statute of 5 & 

6 Ed. 6. c. 9. That he only, that enters the Houſe in the Day-time without putting 

<« in Fear, and actually takes the Goods, ſhall be excluded from Clergy, and thoſe that 

« ſtand without the Houſe and are preſent and abetting, though all Principals, yet ſhall 

have their Clergy; and he ſays, He can ſee no Difference in the Cafes. 2 H. H. 

« P. C. 359.” But in 1 H. H. P. C. 521. he delivers it as his own Opinion, that 
they ought all to be excluded of their Clergy upon this Statute of g 6 Ed. 6. becauſe 
the. Stat. 4 & 5 Ph. & Ma. c. 4. excluding thoſe from Clergy who hall malicivufly con 
mand, hire or counſel any Perſon to commit any Robbery in any Dwelling Houſe, cannot be 


I in- 
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Page 350. Neſi04] 
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intended to take away Clergy from thoſe who at moſt are but Acceſſaries, and yet 
leave it to thoſe who are preſent and abetting, which is certainly more ; yet he ſays the 
contrary has been held by the Opinion of divers Judges at a Meeeting in Serjeants-Inn, 
Nov. 30. 1664. who grounded themſelves principally upon the ſaid Caſe in Cro. 
Car. 473. 


By the Stat. 8 Geo. I. c. 18. ſect. 7. it is enacted, That if any Runner of Foreign Page 382. No [108] 


Grods as aforeſaid ſhall within two Months afier his Offence, and before bis Conviction, 
diſcover two or more of his Accomplices, ſo as they er two of them at leaſt be convicted of ſuch 
Offence, the Offender diſcovering ſhall receive 401. for every Offender ſo as the Value of the 
Goods recovered for the Uſe of his Majeſty hall exceed the Sum of fifty Pounds, and ſuch 
Perſon ſo diſcovering thall be diſcharged of his Offence. 


Stat. 9 Geo. 2. c. 35. left. 12. If any Offender ſhall within three Months after ſuch Page 382. N®[109] 


Offence (mentioned in fect. 10. ſee Additions to Book 1. N® [87]) and before Convic- 
tion, diſcover two Ar complices to the Comirifſioners of the Cuſtoms or Exciſe, ſo as they be 
convitted, the Offender diſcovering ſcall hade 50 l. for every Offender ſo convicted, and hall 
be diſcharged of ſuch Offence. 

In the Caſe of the Earl of Salisbury ( ſupra Ne [35]) the Counſel for the Earl 
moved that he might be diſcharged upon the Act of Oblivion, wherein neither his 
Crime nor his Perſon were excepted. But the Court held, that Notice could not be 
taken of this Act of Pardon, unleſs it were pleaded with the Averments, becauſe of 
ſeveral Exceptions 1n 1t both as to Crimes and Perſons; and therefore the Party, who 
would have the Benefit thereof, ſhould aver himſelf by Plea capable of ſuch Benefit; 
(for which Plowd. 401, 484. b. 8 Co. 68. 4 H. 7. 8. Raſt. Ent. 665. a. were cited) and 
that here the Lord at the Bar cannot plead this Pardon, becauſe there was nothing be- 
fore the Court whereupon to ground ſuch Plea. Whereupon the Reporter makes this 
Avere, whether he might not plead it in Diſcharge of the Matter returned by the Ha- 
bea) Cerpus, and enter it as the ſame Roll. Carib. 132. | | 

By Stat. 7 An. c. 21, ſect. 11. it is enacted, That from and after the Deceaſe of the 
Pretender, when any Perſon is indicted of High Treaſon, or Miſprifion of Treaſon, a Liſt 
of the Witneſſes that ſhall be produced on the Trial for proving the ſaid Indictment, and of 
the Jury, mentioning the Names, Profiſſion, and Place of Abode of the ſaid Witneſſes and 
Jurors, be alſo given at the ſame Time that the Copy of the Indittment is delivered to the 
Party indifted ; and that the Copies of all Indifiments for the Offences aforeſaid, with ſuch 
Liſts, ſhall be delivered to the Party in«itted, ten Days before the Trial, and in the Preſence 
of two or more creaivle Witneſſes. | 


Page 397. Ne [110] 


Page 402. No [1111 


By 20 Geo. 2. c. 30. Counſel allowed to Perſons impeached of High Treaſon by the Com- Page 402. Ne [112] 


mons, whereby Corruption of Blood. 


If an Indictment be before Juſtices of Oyer and Terminer, the Talcs as well as the Page 409. N®[113] 


principal Panel ought to be by Precept in the Name of three of the Juſtices, and may 
be made returnable de die in diem, or de hora in horam of the fame Day. 2 H. H. P. C. 
266. where it is farther ſaid, that as to the Number, Manner, and Times of granting 
a Tales, the Proceedings before theſe Juſtices reſemble thoſe in the King's Bench. But 
as to Juſtices of Gaol-Delivery the Learning of Tales is not of much Uſe in Proceed- 
ings before them; becaule there is no particular Precept to the Sheriff to return either 
Jury or Tales, but the general Precept before the Seſſions, and the Award or Com- 
mand of the Court upon the Plea of the Priſoner ; for which 4 H. 5. Fitz. Enquef, 
35. S. P. C. B. 3. c. 6. F. 155. b. are cited. Yet Vide Plowd. Com. 100. a. Salisbury's 
Caſe, where before Juſtices of Peace and Gaol-Delivery a Tales was granted returnable 
the next Day. 


By 24 Geo. 2. c. 18. ſect. 4. No Challenge ſhall be taken to any Panel of Jurors, for Page 412. No [114] 


Want of a Knight's being returned of the Panel, where a Peer is Party. 


But Sir Matibew Hale in his Hiforia Placitorum Corone, Vo. 2. p. 270, 345. is of Pag 


Opinion with Sir Edward Coke, that he that challenges above twenty, as the Law 
ſtands at this Day, ſhall not have Judgment of Death, nor of Peine forte & dure (ibid, 


p. 17 but only his Challenge ſhall be over- ruled, and the Jurors ſworn. Vide ſupra 
* [102]. | 


e 414. No [115] 


Buy the Stat. 3 Geo. 2. FRI ſect. 18. it is enacted, That Perſons having an Page 417. Ne [116] 


Eſtate in Poſſeſſion in Land, in their oxn Right, of the yearly Value of twenty Pounds or 
upwards, cer and alove the reſerved Rent payable thereout, ſuch Lands being held by 
Leaſe, for the abſcelute Term of five hundred Years or more, or for ninety-nine Tears, or any 
other Term determinable on one or more Life or Lives; ſuch Leaſebolders may be ſummoned 
and impanelled to ſerve on Furies, in like Manner as Freebolds may be. 

Sect. 19. It is farther enacted, That the Sheriffs of London ſhall not impanel or return 
any perſon, lo try any 1ſue joined in any of his Majeſty's Courts of Kings Bench, Com- 

Vol. II. 6 F mon 


\ 


Motes and Additions to the Second Book. 


mon Pleas, and Exchequer, or to ſerve on any Fury at the Seſſions of Oyer and Terminer 
| Gaol-Deliyery, or Seffions of the Peace, 70 be held for the ſaid City, who ſhall not te , 

Houſeholder, and have Lands, Tenements, or Perſonal Eſtate, to the Value of one bundred 
Pounds; and the ſame Matter and Cauſe alledged by way of Challenge, and ſo found, ſhalt 

be taken and admitted as a principal Challenge, and the Perſon ſo challenged may be exg. 

mined on Oath, as to the Truth of the ſaid Matter. | 
Seck. 20. It is farther enacted, That the Sheriffs, or other returning Officer, all wy 
impanel or return any Perſon to ſerve on any Jury for the Trial of any capita! Offence, ao 
at the Time of ſuch Return would not be qualified to ſerve as Furors in civil Cauſes , and ths 
ſame Matter and Cauſe alledged by way of Challenge, and ſo found, ſhall be taken as a 
principal Challenge; and the Perſon ſo challenged may be examined on Oath as to the Truth 
of the faid Matter. 
Alo by the Stat. 4 Geo. 2. c. 7. ſect. 3. it is enacted, That all Lea ſebolders upon 
Leaſes, where the improved Rents or Value ſhall amcunt to Fifty Pounds or upward; per 
Annum, over and above all Ground Rents, or other Reſervations, payable by Virtue of dle 
aid Leaſes, ſball be obliged to ſerve upon Juries. 
- Both theſe Acts are made perpetual by 6 Geo. 2. c. 37. ſect. 1. 
| Page 428. N*[117) But Sir Maithew Hale in his Hiſtoria Placitorum Coronæ, Vol. 1. p. 298. contradicts 
| his own Summary of the Pleas of the Crown, p. 262. and ſays, that it is on all Hands 
agreed, That the Stat. of 1 & 2 Ph. & Ma. takes away the neceſſity of two Wir. 
neſſes on the Trial for Treaſon ; though it has been doubted, whether it take away 
the Neceſſity of two Witneſſes on the 61 or not; and as to this laſt Queſtion, 
he admits the Reaſons for the Affirmative to be the ſtrongeſt. Vide ſupra No [78]. 
page 43 1. N*[118] Skin, 579. Compariſon of Hands was held not to be good Evidence, except the 
Papers are found in the Cuſtody of the Perſon, but where in the Cuſtody of another, 
it is not Evidence. Te 
Page 433. No [119] Hale thinks one convict of Conſpiracy, Perjury or Forgery, may be a good Wit- 
neſs, if pardoned. 1 H. H. P. C. 306. ; | 
Page 434. N*[120) A Mioncian ſworn upon the Koran admitted an Evidence. 2 $!ra. 1104. 2 Eg. 
Caps 200; $07, -.- ee | 
Page 441. N*[121) But ene to Hale, is now only a Buſineſs of Form; for if the Jury know 
not who did the Murder or Manſlaughter, they uſually ſay John à Notes did it; for this 
37 H. 8. pro. Coron. 32. 21 H. 3. 17. 5. Bro. Cor. 39. Dy. 238, 6. are cited, 
219. H. N C. 301. | | NO. 5 
Page 441. No [12:2] If the Verdict do not aſcertain the Fact ſufficiently, for this Imperfection a Venire 
Facias de novo ought to iſſue, and a new Trial and Verdict ought to be had, for there 
cannot be an Amendment of a ſpecial Verdict found of a Felony; per Holi Ch. Juſt, 
| Skin, 667. | ns 
Page 443-N® [123] In che Cake of the King and Tucker, Skin. 442, The Judgment was held good not- 
withſtanding the Omiſſion of ſecrela ſus amputentur ; and per Holt, though this be al. 
ways pronounced, it is never entered as Part of the Judgment; and to reverſe a 
Judgment for this Reaſon, would be to overthrow the greateſt Part of all the Judg- 
ments which have been given in High Treaſon. It was objected to the ſame Judg- 
ment, that the Clauſe quod interiora, &c. in ignem ponantur, was wholly omitted 
but upon View of Precedents this Objection was alſo over-ruled. Carth. 318. But ſce 
in the fame Bock, p. 349. the Reverſal of an Attainder for High Treaſon, for omut- 
ting the Words 19/oque vivente comburtentur, which were held a material Part of the 

Judgment; and upon a Writ of Error in the Houſe of Lords, this Judgment of Re- 
verfal was affirmed by the Majority of one Vote. And it is obſerved, that before the 
Time of Henry VII. the Judgment in Treaſon was very uncertain, and that there arc 
ſcarce two. Records which agree in the ſame Form. 

Sir Matthew Hale in his Summary is of Opinion with S!aundford and Coke, that the 
Judgment for Clipping, &c. ought to be Drawn, Hanged and Quartered ; but 
in his Hiſtoria Placitorum Coronæ, Vol. 1. 352, 353, and Vol. 2. 398. he is of the 
contrary Opinion, that it ought only to be Drawing and Hanging ; and he gives bis 
Reaſons at large, which ſee. in 
| Page 444 Ne [125] By 25 Geo. 2. c. 37. ſect. 3. Sentence in Caſe of Murder, ſhall be pronounced in open 

25 Court immediately after Convittion, unleſs the Court ſhall ſee reaſonable Cauſe for pat po- 
ning the ſame, in which ſhall be expreſſed not only the uſual Fudgment of Death, but aijo ibe 
Time appointed for Execution, and the Marks of Infamy directed for ſuch Offenders. 
The above Sentence was accordingly pronounced upon Laurence Earl Ferrers on Fri. 
day the 18th Day of April 1760, by Lord Keeper Henley, Lord High Steward, in 
the Houſe of Peers in full Parliament, for the Murder of Mr. John Johnſon his Lord- 
ſhip's Steward. | 
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Sect. 7. And after Conviction and Judgment, the Gaoler ſhall confine the Priſoner io ſome 
Cell or ather Proper and ſafe Place in the Priſon, apart from the other Priſoners ; and no 
Perſon, except the Gaoler, or bis Servant, ſhall have Acceſ to him, «without a Licence 
form the Judge, Sheriff, or Under Sheriff, But if the Judge ſhall fee Cauſe to reſpite the 
Execution, be may during the Time of ſuch Stay, relax or releaſe by Licence under his Hand, 
any or all of the Reſtraints or Regulations before directed to be obſerved by the Guoler. 

Sect. 9. If any Perſon ſhall reſcue, or attempt to neſcue any Perſon aut of Priſon, who 
ſhall be committed for, or found guilty of Murder, he ſhall ſuffer Death without Benefit 
0 Cler * . 

4 2 IH. P. C. 53. takes notice of this Opinion in 4 Co. 57. b. and ſays it may be Page 447. Ne [26] 
true as to Goods, but not as to Lands ; becauſe none can be attainted after his Deat 
but by Act of Parliament. See this Point largely treated of in 1 H. H. P. C. 342 

to . | 
xk Jones being in Newgate made a Bill of Sale of his Goods to his Son ;. and upon Page 455. No (127) 
Trover brought by the Son againſt the Sheriffs of London, the Bill was ruled fraudu- 5 
lent by Holt; for though a Sale bona fide, and for a valuable Conſideration, hath been 
good, becauſe the Party had a Property in the Goods till Conviction, yet ſuch a Con- 
veyance as this, cannot be intended to any other Purpoſe than to prevent Forfeiture, 
and defraud the King; and this he ſaid was a Fraud at Common Law. Skin. 357, 

. | | | 
* thinks the Stat. 1 Ric. 3. 3. but an Affirmance of the Common Law, Page 455. Ne [128 
but Hale ſays, it ſeems to be ſomewhat more; for this Statute prohibits the Seizure af 
the Goods of the Party impriſoned, though he were alſo indicted, but not yet con- 
victed ; but unqueſtionably the Common Law allowed ſuch a Seizure, if the Party or 
his Friends did not ſecure the Forth-coming of the Goods where the Party was indicted. 

i: H. H. P. C. 365. 

This Statute ſeems to extend to Treaſon according to Hale, though he ſays he knew 
it otherwiſe held in the Caſe of Sir Henry Vane, whole Rents were ſtopped in the Te- 
nants Hands, and no Precept granted for their Delivery, tho' before Conviction, 
and even before Indictment tho' after Impriſonment, in 1661. 1 H. H. P. C. 366. 

According to the ſame Author, Lord Coke has truly ſtated the Law as it ſtands on 
the Star. 1 Ric. 3. 1ſt, That before Indictment, the Goods of any Perſon cannot be 
ſearched, inventoried, nor in any Sort ſeized. 2dly, That after Indictment, they can- 
not be ſeized and removed before Conviction or Attainder. And Hale thinks the Per- 
| ſon indicted is not bound to find Sureties, neither has the Officer at this Day any Power 
to remove the Goods, in Default of Sureties, and commit them to the Vill, but only 
to inventory them, and leave them where he found them (unleſs in the Cafe of a ſe- 
cond Capias, by 25 Ed. 3. c. 14.) and there is this Advantage by the viewing and 
appraiſing, that thereby the King is aſcertained what the Goods are, and may purſue 
thoſe that take or imbezzle them, by Information, (if the Party happen to be convict) 
and try whether they were really fold for a valuable Conſideration, or only fraudulenty 
to prevent the Forfeiture, and fo forfeited by the Stat. of 13 El. c. 5. notwithſtanding 
ſuch fraudulent Sale. 1 H. H. P. C. 367. 

As to the Effect of an Attainder of Piracy, it is aſſerted in 3 Inſt. 112, that it cor- Page 456. No [129] 
rupts not the Blood; but the contrary ſeems aſſerted in Co. Lit. 391. Sir Matthew DT 
Hale endeavours to reconcile this ſeeming Contradiction; he obſerves, that if a Man 
be attainted before the Admiral, of Treaſon or Felony committed upon the Sea ac- 
cording to the Courſe of the Civil Law, this works no Corruption of Blood: But if 
there be an Attainder of Treaſon or Felony done upon the Sea, upon the Statute of 
28 H. 8. by Jury, according to the Courſe of the Common Law, he thinks the Judg- 
ment thereon works a Commiſſion of Blood ; becauſe the Commiſſion itſelf is under the 
Great Seal warranted by Act of Parliament, and the Trial according to the Common 
Law; and therefore the Proceeding and Judgment thereon is of the ſame Effect as 
an Attainder of foreign Treaſon, by Commiſſion upon the Statute of 33 H. 8. c. 2. or 
any other Attainder by Courle of the Common Law; and he ſays, Co. Lit. 391. 
agrees with this; he thinks farther, that if the Indictment of Piracy before ſuch Com- 
miſſioners upon the Statute of 28 H. 8. be formed as an Indictment of Robbery at 
Common Law, viz. vi & armis & felonice, &c. the Offender might be thereon at- 
tainted, and the Blood corrupted ; for it is out of Queſtion that Piracy upon the Sta- 
tute is Robbery, and Offenders have been indicted, convicted and executed for it in the 
King's Bench, as for aRobbery, as heſays he has elſewhere made evident. (Quære.) But 
indeed if the Indictment before theſe Commiſſioners run only according to the Stile of 
the Civil Law viz. piratice deprdavis, then the Attainder upon 28 H. 8. corrupts 

| | not 


Page 458. Ne [130] 


Page 463. Ne [131] 
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not the Blood. And thus he thinks 3 Inſl. 112. and Co. Lit. 391. may be reconciled. 
n 

By the Stat. 7 Ann. c. 21. {. 10. it is ade That after the Deceaſe of the 
Pretender, no Altainder for Treaſons thall extend to the Dilheriting of any Heirs, nor 10 
the Prejudice of the Right or Title of any Perſon or Perſons, other than the Offender, du- 
ring his natural Life only; and that it ſhall and may be lawful to every Perſon, lo 
whom the-Right or Intereſt of any Lands, Tenemente, or Hereditaments, after the Death of 
any ſuch Offender, ſhould or might have appertained, if no ſuch Altainder bath been, lo 
enter into the ſame. 

By 25 Geo. 2. c. 37. ſect, 1. The Raus of Perſons found guilh of wilful Murder, 


ſhall be on the Day next but one after Sentence paſſed, unleſs it be Sunday, and in that Caſe 


on the Monday following. 
Sect. 4. But if there ſhall appear reaſonable Cauſe, the Judge after Sentence pronounced, 
may ſtay the Execution at his Diſcretion. _ 

Sec. 2. The Body, if in London or Middleſex ſhall be fagediately conveyed by the She- 
riff, to the Surgeons Hall, or ſuch other Flace as ihe Surgeons ſhall appoint, to be by 
them diſſected and anulomized and if elſewhere, hall be delivered to ſuch Surgeon as F4 
Judge ſtall direct, for the Purpoſe aforeſaid. 

Sect. 5. And the Judge may direct the Body to be bung in Chains, or .anatomized , but 
in no Caſe whaiſoever to be buried, unleſs after the ſame / ball have been dilſected and ana- 
tomized. 

Purſuan to the above Act, Laurence Earl Ferrers was hanged at Tyburn on Monday 
the 21ſt Day of April 1760, for the Murder of Mr. Jobn Johnſon his Lordſhip” $ 


Steward, and his Lordſhip's Body was afterwards carried to Surgeons Hall in the 0/7 


Bailey, and there diſſected and anatomized. 
Sect. 10. And if after Execution, am Perſon ſhall by Force reſcue, or attempt to reſcue 
the Boch, be [i ball be guilty Y felony, and tranſported oy Seren Tears. 


An 


* 22 1 >. 2 _ 


An Alphabet! 


HERE it is a good Plea in A- 
pending. VV batement of an Appeal; (ch. 
JJV 
(ch. 26. fect. 63.) or Indictment, (ch. 34. ſect, 1.) 
that another Proſecution is depending. 


Another Suit 


The Effi of Whether the Defendant ſhall be diſmiſ- 


the Abate. ſed upon the Abatement of a Suit; 
ment of a or proceeded againſt de novo; ch. 34. 
San. ' Jet 88 IQ 
Miſnomer, Whether a Miſnomer may be pleaded 
by whom in Abatement by a Defendant ap- | 
pleadable, © pearing gratis, and by Attorney, ch. 
| 34. ſect. 2. 923 | 
Want of 15, Where an Appeal may be abated for 
Days, want of fifteen Days between the | 
a; Tele and Return of the Writ, ch. 
5 23. ſect. 102. | e 
Miſnomer or Where an Appeal, (ch. 23. ſect, 103.) 
wrongful Ad- or Indictment, (ch. 25. ſect. 68, 69.) 
dition, where may be abated for a Miſnomer of the 
good Pleas, Name of Baptiſm, or Surname, or 
dans wrongful Addition, or for an Omiſ- 
| fion of the Name of Baptiſm or Surname, (ch. 23. 
ſect. 101.) of the Appellant, or Appellee, or In- 
| Where it is a good Plea in Abatement, 
No ſuch that the Party is named of ſuch a 
Tawn, &c. Town, where there is no ſuch, (ch. 


| 23. ſect. 103.) or where a Fact is 
laid in a Town where there is no ſuch, or in a Pa- 
riſh, &c. which contains more than one Vill, ch. 
23. ſect, 62 | « 
Imparlance, Whether after Imparlance, ch. 23. fect, 


J | | | 
Known by What may be replied to a Plea of Mif- 


bath Names, nomer, or of a wrongful Addition of 
&c. Place, Ic. ch. 23. fect. 103, 
Addition, Where an Appeal, c. may be abated 
for Want of an Addition. See Ad⸗ 
8 dition. i 
Name ef Where for the Want of a Name of 
Digmity. Dignity, or for gaining a new one, 
£ ch. 23. ſect. 104. | 
No ſuch Per- Where for making one a Defendant 
fon as one 0 where there is no ſuch Perſon, ch, 
the Defen- 23. ſect. 127. Ted 
dants. | | POD 
Suit abate= Where an Appeal or Indictment is a- 
able at to all batable as to all the Defendants, and 
the Defin= Where as to one only, ch. 23. ſect, 
dants. 127. ch. 25. ſect. 70. 


Several Plas Where a Defendant may plead ſeveral | 


in Abatement Pleas in Abatement together, ch, 23. 
— fect. 128, wg! | 


cal- Index of the ꝓꝛinti 
contained in this Book. 


| 


F 


pal Matters 


Matters in 
Bar to be © 
pleaded at the 
fame Time. 
Plea in A- 
batement, 
where pe⸗ 
remptory. 
Appeal, how 


abateable, 
when 7 no 
ing. 


ted b 
Where one may demur in Abatement, Demurrer in 
Ch. 31. ſect, 5, 6, 7. Abatement, 
Where the Defendant may be committed after the 
Writ whereon he appeared is abated, ch. 23. ſect. 3. 
Whether the Abatement of one Appeal be a. Bar to 
.  anpther, ch. 23. ſect. 131. | | 
The Court ex Officio ſhall abate a Writ for want of 
proper Words of Art, ch. 23. ſect. 55 
For e the Declaration, c 
5 989. | 
For a Defect in the Senſe, ch. 23. ſect, 100. 
For falſe Latin, or the Uſe of a Word which is not 
Latin, ch. 23, fect. 10. | 
For Want of legal Form, ch. 23. ſect. 101. 
An Appeal of Death brought by a Woman, ch. 23. 
ſect. 42, | ; 0 OS 


Where a Defendant ought to plead, to- 
gether with his Pleas in Abatement, 
his Matters in Bar, and the General 
Iſſue, ch. 23. ſect, 128, 137. 

Pleas in Abatement found againſt a De- 
fendant in capital Caſes are not pe- 
remptory, as they are in other Caſes, 
ch. 23. ſect. 128, 

Whatever is pleadable in Abatement of 
an Appeal when proſecuted by the 
Party, may as. well be pleaded when 

it is proſecuted by the King, ch, 25. 
ſect, 12 


F 


* ſect. 20, 


Abettozs. 


Where Principals. See Acteſſary under Lett. B. 
Where liable to Damages in Appeal. See Appeal, 
Letters R. 8. | i | 


Abjuration. 

Allowable for no Crime but Felony, ch. 9. ſect. 44. 
An Attainder in Law, ch. 9. ſect. 44. and ch. 48. 
The Manner of it, ch. g. ſect. 44. 


4. 
It — anciently a Bar to the Benefit of Clergy, ch. 33: 
et. 3· ' | 


Acceſſary and Pꝛincipal. 
Where one may be both Acceflary and Principal, ch: 


29. ſect; 1. * | 
Where one may be Acceſſary to an Acceſſary, ibid. 
A Perſon attainted of one Felony may be proſecuted 
for another, in order to bring the Acceſſaries to ſuch 
other Felony to their Trial, ch. 36. ſect. 6. 
The Reverſal of the Attainder of the Principal p/ 


facto reverſes that of the Acceſſary, ch. 29, ſect. 40. 
No 


Yo, II. 


Where Acceſſaries are 23 ch. 15. ſect 53. 


Index to the 


In what O. No Acceſſaries in High Treaſon or Treſ- 
fences there paſs, but all who are Acceffary before 
may be Ac- are Principals, ch. 29. ſect. 2. 
ceſſaries. | | 

A Receiver of a Traitor a Principal, eh. 29. ſect. 3... 

He who agrees to any Treſpaſs, not being on the Per- 

ſon of a Man, is a Principal, ch. 29. ſect. 4. 4 

Whether one becomes a Treſpaſſer by receiving a Treſ- 
paſſer, ch, 29. ſect. 4, 5. | VVV 

There may be Acceſſaries before and after in Petit 
Treaſon and Felony, ch. 29. fect. g. 4] 

In Mayhem the Acceſſaries before may be proceeded a- 
gainſt either as Principals or Acceflaries; Id. 

By what Statutes Acceflaries are excluded from their 
ergy, ch. 33. ſect. 335 375 45, 46. and mfr, 
Lett. F. ” LE ATT MEN. 

Whether a Statute by excluding Principals from their 
Clergy, hall: be conftrued to exclude Acceſſaries, & 
e converſe, ch. 33. ſect. 26, 46. e 


» 
* 


B. WY 
IV here Mei- At this Day all who are prefent and a- 
tors ſhall be bet a Felony, are Principals in the | 
eſteemed higheſt Degree, (ch. 29. ſect. 7. and 
Principals. may be charged either as having done 


the Fact generally, or according to 
the ſpecial Manner in which they did it, ch. 23. 
leck, 29. - - | 


Whether thoſe who are preſent and abet a Robbery in | 


2 Houſe without entring it, are ouſted of their Cler- 
by 39 El. ch. 33. ſect 98 to 103. 4 Sl; 


All en of the ſame Gang are Principals, tho? not ac- 


tually together at the Time, ch. 29. ſect. 8. 
But if the Act intended were lawful, or but a bare 
| Treſpaſs, the Felony happening in the Execution of 
it, is the Felony only of him that does the Act, ch. 
29. ſect. 9. 3 5 as 
Alſo thoſe who are preſent and meerly paſſive, are no 
Way criminal, ch. 29. ſect. 10. | 
C. 
Where Per- Where one who procures a Felony is ab- 
| ſent at the Time when it is com- 


fons abſent hen it i 
* "ſhall le- mitted, and no other can be adjudged 

fleemed Prin- a Principal; he ſhall be eſteemed ſuch 

cipals. himſelf, ch. 29. ſect. 11. | 


Several Inſtances of this Nature, ch. 29. ſect. 11. 
Acceſſaries before or after to the forcible taking away 
of a Woman, where Principals, ch, 29. fect, 12. 

VVV 
Mere one Where an Offence is made Treaſon or 
ſhall be Prin- Felony by Statute, thoſe who actually 
cipalin an Of- commit it, or are Acceſlaries before, 
fence againſl (hall be eſteemed Principals and Ac- 


a Statute. ceſſaries by the ſame Rules, as thoſe 
who are guilty of Treaſon or Felony 


at Common Law, ch. 29. ſect. 13. 
So alſo, as the Law ſeems now to be ſettled, ſhall 


thoſe who are Acceſſary after, ch. 29. fect. 14. 


E. 
The Offence of the Acceſſary can never amount to a 


higher Crime than that of the Principal, ch, 29. 


ſect. 15. 
| F. 
Acceſſaries Wi | 0 
before, where Acceſſaries before, where excluded from 
ouſted of their Clergy. See Clergy, B. C. 


Second Book. 


Whether in Petit Treaſon, ch. 33. ſect, 8 7. 
Whether in Murder, ch, 33. ſect. 56. 5 
Whether in cutting a Purle, ch. 33. ſect. 60. 


Whether in Larceny to the Value of 405. in a Dwet. 


ing-houſe or Shop, &c. ch. 33. ſect. 64 to 69. 
Whether in ſtenling Naval Stores, ch. 33. ſect. 70. 
Whether in Sacrilege, ch. 33. ſect. 55. | 
Whether in Robbery on the Highway, ch. 33. ſect. 


a 1 | 
N : a> # +» 4 ws $ ; P F 


Where in Robbery in a Dwelling-houſe where ſome 

one is put in Fear, ch. 33. ſea. 86, | 
Whether in Robbery in a Booth or Tent, eh. 33. ſect, 
Whether in Houſe-breaking, ch. 33. ſect, 87. 
Whether in Robbery in a Dwelling-houſe where no 
one is put in Fear, ch. 33, ſect. 89 to 103. 


* * 


Whether in Robbery in general, ch. 34. ſect. 103. 
Whether in Burglary, ch. 33. ſect. — N | 
Whether in Arſon, ch. 33: ſect. 108, 


1 


| Thoſe who encour age another to commit a F elony, 


but are ſo. far diſtant when he commits it, that he 
could not hope for immediate Help from them, are 
Acceſſaries before the Fact, ch. 29. feet. 16. 
In an Indictment, &c. againſt. them, In what 

there is no Need to ſet forth the Spe- Manner 10 le 


' cial Manner of the Abatement, ch. charged. 


209. ſect. 17. „ 1 
Where a Felony is the direct and immediate Effeg 
of the Execution of a Command to do another Fe- 
lony, the Commander is an Acceſſary before, ch. 
29. ſect. 1 8. | : Fey's, © op » 4 : 3 55 6 
So in ſome Caſes is he whe commands only the com- 
mitting a Treſpaſs, in the Execution whereof a Fe- 
lony happens, ch. 29. ſect. 18, 19. . 
Where the Felony committed agrees in Jariance. 
Subſtance with that intended, and ya a. 
ries only in Circumſtance, the Abetter is as much 
an Acceſſary as if there had been no Manner of Va- 
riance, ch. 29. ſect. 20. | 1 
Several Inſtances explaining this Rule, ch. 29. ſect. 20, 
„21, 2» ; „ 1 
The bare Concealment of a Felony in- Concca. ment. 
tended makes not the Concealer - 
ceſſary before, ch. 29. ſect. 23. 
There can be no Acceſſary to Homi- Excuſable 
cide per infortunium or ſe defendendo; Homicide, 
ch. 29. ſect. 24. EE es 
Nor can there be any Acceſſaries before Manſlaugh- 
to Manſlaughter, but there may be ter. 228 
Acceſſaries after, ibid. . | 
Acceſſaries to Piracy not within 28 H. Piracy. 
F wy 


ret. 4 


„ 


Generally any Aſſiſtance given a Felon to Hh are f- 
hinder his being apprehended or tried, cęſaries af 
makes a Man acceſſary after, ch. 20. ter. 

:" ſect. 26. ”y , | 


| What Protection, Receipt or Harbouring of a F elon, | 


ſhall amount to ſuch Aſſiſtance, ch. 29. ſect. 26, 
27, 28, 29. | 


Whether the Receipt of ſtolen Goods Receipt of © © 


29. fect, 30. 2 * ö 333 
Whether the Receiver be puniſhable for a Miſde- 


is pardoned makes one an Accellary, pardoned. 
ch, 29. ſect, 31. 1 
The 


Cuerty. 


Index to the Second Book. 


Knowledge of The Perſon received muſt be known by 
the Felony. the Receiver to have been a Felon, ch. 
29. ſect. 32, 1 

Whether kis having been attainted in the ſame County 
be ſufficient, ch. 29. ſect. 33. | A de ee 
No other Relation but that of a Wife to 
her Husband juſtifies the Receipt of a 


Wife. 
/ Felon, ch. 29. ſect. 34. 


The Felony muſt be compleat at the Time of the Re- 


ceipt, ch. 29. ſect. 35. 
H. 


In what Manner the principal and Acceſſary are to be 
arraigned, See Title Arraignment, Lett. B. 

Whether the Acceſſary can be tried before the Principal 
have appeared, ch. 29. ſect. 46, 47. 

Whether the Principal and Acceſſary may be both tried 
by the ſame Inqueſt, ch. 29. ſect. 47. 

In what Manner the Acceſlary is to be tried where his 
Offence ariſes in a different County from that of the 


Principal, ch. 29. fect. 48. | 
The Statute of 2 & 3 Ed. 6, concerning this Matter, 


ch. 29. ſect. 49, 50- . | 

Indictment againſt an Acceſſary, how laid in Purſuance 
of this Statute, ch. 29. ſect. 5c. | 

| King's Bench and Lord High Steward within this Sta- 
tute, ch. 29. ſect. 52. i | 

Ih what Manner the Juſtices are to write for a Certifi- 
cate in Purſuance of this Statute, ch, 29. ſect. 53, 


Whiin ont appealed as Acceſſary ſhall recover Damages 
on the Acquittal of the Principal, ch. 23. ſect. 142. 
See the Title of Autrefoits cquit, Lett. B. and 


that of App zal, Lett. 3 


Accoꝛd with Satisfaction. 
A good Bar of an Appeal of Mayhem. ch. 23. ſect. 24. 


Adtion, See Perſonal. 


Where a Plea to an Information, ch. 26. ſect. 64. 

What is ſuch an Acquittal as intitles the Appellee to his 

Damages, ch. 23. ſect. 142, 143, 144, 145. See 
the Title of Autrefoits Acquit. | 


Addition. 


Common Law required no Addition, but only of the 


Name of Dignity, ch. 23. ſect. 104. 

1 H. 5. requires Additions generally where Proceſs of 
Outlawry lies, ch. 23. ſect. 105. / | 

And extends as well to Indictments as Appeals, ch. 25. 
ſect. 70. | 

Such Additions may be in Engliſh, ch. 23. ſect. 106. 

Muſt be put to the ot Name, not to that which comes 

under the alias dictus, ch. 25. ſect. 70. 

| Perſons of the ſame Name and Addition, how di- 
ſtinguiſhed, ch. 23. ſect. 106. SET 

The preſent Eſtate or Degree of the Party muſt be ſet 
forth, ch. 23. ſect. 107, 108. | 

It muſt be clearly applied to him, ch. 23. ſect. 108. 

Iriſb Biſhoprick a good Addition, but no Ii Tempo- 

ral Dignity, ch, 23. ſect. 109. | 

Serjeant at Law, (ch. 23. ſect. 110.) Gentleman, Eſq; 
Yeoman, Cc. good Additions, ch. 23. fect. 111. 

Whether Doctor be a good Addition, ch. 23. ſect. 110. 

What other Additions of the Eſtate or Degree are good, 


- ch, 23. ſect, 111, 112. 


| 


What are * Additions of the Myſtery, ch. 23. ſect: | 
113 to 116. | | | 

It is a good Addition of a Town, Ce. to name the 
Defendant late of it, ch. 23. ſect. 119. 

De Londino, or de Nortbico; good Additions of this Kind, 
not ſo Londini, &c, ch, 23. ſect. 120. 

Where one is named of a Town not 
County muſt be ſhewn, ibid. 

Where a Defendant is named of a Pariſh which con- 
tains more Towns than one, he may plead it in A- 
batement; ibid. 

Alſo if he be named of a Town which has an Addition, 

- and ſuch Addition be omitted, he may plead it in 

_ Abatem« nt, ch. 23. ſect, 121. 

Or what Place he is to be named who lives in a Ham- 
let of a Town, ch. 23. ſect. 122. 

He who lives in a Place known out of 
be named of it, ch. 23. ſect. 123. 

Of what Place a Wife is to be named, ch. 23. fect; 
124. 

A defeCtive Addition is ſalved by an Appearance and 
pleading, ch. 23. ſect. 125. Sce Certiorari, Lett. I. 


| Adjournment. 
The Power of Juſtices to allow Clergy after an Ad- 
Joutnment, ch. 33. ſect. 111. | 
Where a Commiſſion is determined for want of it, and 
where not, ch. 5. ſect. 7. 


a County, the | 


| a Town, may 


| Juſtices appointed pro hac vice may adjourn, ch. 5. 


ſect. 14. 


Adjournments ought to be in the preſent Tenſe, ch. 5. 
ſect, 15. 

And ſhall not be intended where they are not entred, 
ch. 5. ſect. 15. 

Void unleſs a, 4 by a Majority of Commiſſioners, ch, 
5. ſect. 7. 


Adtunc & ibidem, ch. 23. ſect. 88, 89. 
Advice. 


Where it makes a Man an Acceſlary to Felony, ch. 22. 
ſect, 16 to 23. 


Affeerment. 


How an Amercement ſhall be affeered, ch. 10. ſect. 19. 


Where puniſhable in the Torn, and how, ch. 10. fect, 
16, 


Who may arreſt an Affrayer, ch. 13. ſect. 8. 
Whether Doors may be broken open for ſuch Arreſt, 
ch. 14. ſect. 6. | 
Ald. 
Not neceſſary to be ſet forth ſpecially, ch, 29. ſect. 17. 
Allas ditus. 


Fatal to apply the Addition to what comes under its 
ch. 25. ſect. 70. 


Alien. 


May have the Benefit of the Clergy, ch. 33. ſect. 5. 

May be challenged if returned on a Jury, ch. 43. ſect. 
10. | 

| How 


8 7 22. ſect, 27. : Th 
| Clergymen not amerciable according to their Spiritual 


Both Fines and Amerciaments in the Sheriff's Torn, 


| How defined, ch. 23. ſect. 1. 


Bill in King's Bill of Appeal lies in King's Bench a- 
Bench. | pews any one in Cuſtodia Maręſchalli, 
Bench 8 . | 


Tndex to the Second Book. 


How a Jury ſhall be returned where one-of the Parties 
is an Alien. See Title Challenge, Lett. D. and 


Dcot. 


Amendment. 
Where a Writ or Count of Appeal is amendable, ch. 


Amercement. 
Where an Infant may be amerced, ch. 23. ſect. 159. | 
Where a Townſhip is to be amerced for ſuffering an | 
Offender to eſcape, ch. 12. ſect. 2, 3. 

Where for ſuffering a Body to lie to Putrefaction be- 
fore the Coroner has viewed it, ch. g. ſect. 23. 

Sheriffs Torn, or Court Leets may amerce for Con- 
tempts, ch. 10. ſect. 17. | 

Or upon Preſentments without Trial, ibid. 

Amercement of Jurors for not appearing, ch. 22. ſect. 
14. 


Ih what Manner an Amercement is to be awarded, and 


whether it ought to expreſs a certain Sum, ch. 10. 


ſect. 18. 3 . 
It muſt be affeered by Aﬀeerors where it is awarded for 


an Offence indicted, but ſhall be fixed by the Court | 
when awarded for a Contempt, ch. 10. ſect. 19. ch. 


q 


Benefices, ch. 22. ſect. 26. 


; 


&c. are recoverable by Action of Debt or Diſtreſs, 


ch. 10. ſect. 20, 25. 1 
How the Plaintiff is to proceed in ſuch Action or Di- 


ſtreſs, ch. 10. ſect. 21 to 


„ 
See Sherift's Torn, Diftreſs and Debt, 
Annum, Diem, Uaſfum. ch. 42. fect. 8. 


Ahpothecary. | 

Whether Privileged from being Conſtable, ch. 10. fect, | 

5 4 45. | : | ö 
Appeal. 

A. q 


Writ of Ap- Writ of Appeal, from what Court ifſu- | 
peal. ing, and where returnable, ch, 23. 
8 E | 


23. ſect. 3. 
Filed. Where there is no need to file it, ibid. 
Conſequence Where Defendant appearing on a Writ 
of abating a of Appeal, void or voidable may be 
71 of Fþ- committed and declared againſt in 
peal. Cuſtodia Mareſchalli, ibid. 
Eyre. A Bill of Appeal lies alſo before Juſtices 
TT e _ 57 2 before 
uſtices ſpe- uſtices ſpecially aſſigned, (ch. 23. ſect. 
20 7 6.) and before Juſtices of Goal Deli. 
ed, very againſt any one in the Goal, or 
Fuſtices of bailed by them, not let to Mainpriſe, 
Goal-Delive- (ch. 23. ſect. 7.) or before Juſtices of 
Aſſiſe, (ch. 23. ſect. 8.) or Shetiff 


67 Aſſiſe« and Coroner, (ch. 23. ſect. 10. See 
| Cozoner, D.) but not before Juſtices 
Of Peace. of the Peace, ch. 23. ſect, . 


' 


| Appeals of Treafon in the Courts of Appeals of 


| _ ET 
No Appeal before the Conſtable and obs b.. 
Marfhal, of ,Things determinable by 29 . 
the Common Law, ch. 23. ſect. 11. al. 
12, 13. See Letter F. a 
Whether it lies for Death beyond Sea, or happening 
here of a Wound beyond Sea, ch. 23. ſect. 12, 1 3. 
The Proceedings are by the Civil Law, and cauſe no 
Corruption of Blood, ch. 4. fect, 11. ch. 23. fect, 
12. | | 
Cannot be before the Marſhal only, ch. 4. ſect, 9. ch, 
23. ſect, 12, | 
No Appeal in Parliament, ch, 23. ſect, In Parlia. 
14. | 1 5 ment. 


| 

Appeals de Pace, di Plagis, and de Im- Appeals not 
1 now out of Uſe, ch. 23. Capital. 
ect. 15. 5 

An Appeal of Mayhem lies not where Fer what 
the Hurt was not done with an evil Hurts an Ap- 
Intention, yet ſuch evil Intention peal of May- 
needs not to be againſt the Perſon hurt, hen 2 
ch. 23. ſect. 16. TS 

Every ſuch Appeal muſt have both the The Form of 
Words Mayhemiavit and felonice, ch. it. 
23. ſect, 17, 18. 

It may proceed againſt the Acceſſaries before, either as 
2 or Acceſſaries, ch. 23. ſect, 19. ch. 29. 

ect. 5. 
A Count of Battery abates the Writ, ch. 23. ſect 20. 


D. | 


ey” in an Appeal of Mayhem bars How barred. 


not Treſpaſs, but a Recovery in Treſ- 
paſs bars an Appeal of Mayhem, ch. 28. fect. 22. 
Son Aſſault Demeſne, where a good Bar of an Appeal 
of Mayhem, ch. 23. ſect. 23. | 
Arbitrament or Accord with Satisfaction, good Bars of 
an Appeal of Mayhem, ch. 23. ſect. 24. 
What Releaſe is a good Bar of ſuch Appeal, ch. 23. 
ſect. 25. F 25 


| Where a Nonſuit in a former Action is a good Bar 


of ſuch Appeal, ch. 23. ſect. 26. 


E. 


Whether the Plaintiff were maimed or Mow tried. 
not, ts triable at the Prayer of the 
Defendant either by the View of the 
Court, (which Trial is peremptory) No Appear- 
or by Jury ; and in order for ſuch anceby Attar- 
View the Plaintiff muſt appear in pro- torney. 
per Perſon, ch. 23. ſect. 27. 
Whether the Defendant may wage Battle, ch. 23. fect, 


28, | 
F. 


ls o 
Common Law are wholly ont of Vſe Treaſen. 
at this Day; but ſtill lie before the 
Conſtable and Marſhal for Treaſon done beyond Sea, 
notwithſtanding the Statutes which give a Trial by 
the Common Law for all ſuch Treaſons, Cc. ch. 
23. ſect, 29. ch. 4. fect. 6. Vide ſupra, Lett. B. 
Infahcy, and Old Age, hinder wot the Appeal 
bringing an Appeal of Felony, ch, 33. — in ge- 
neral. 


ſect. 30. 
2 Neither 


Index to the Second Book. 


Neither ſhall the Parol demur in an Appeal for the Plain- 
tiff's Nonage, ch. 23. ſect. 30. | 
But an Infant muſt proſecute by Guardian, and ſhall ' 


be nonſuited for the Non-appearance of the Guard- |. 


dian; yet if he defire to relinquiſh the Suit the 
Court may diſcharge the Guardian, ibid. 
A Woman may bring any Appeal but of Death, ch, 23. 
fect. 34. 
An Ideot or Outlaw, &c, can bring no Appeal, ch, 23. 
ſect. 32. | | 
Whether an Appellee ſtanding mute ſhall be adjudged 
to be hanged, or to his Penance, ch. 30. ſect. 12. 


H. 


An Appeal of Death muſt be brought 
within the Year and Day after the 

Death or Receipt, c. ch. 23. ſect. 33. 
How ſuch Year and Day are to be computed, ch. 23. 


ſect. 335 34. 0 
ſi 


Appeal of 
Death. 


In what County an Appeal of Death is to be brought, 
ch. 1 feet. 33 SE | 
By the Wife. A lawful Wife may maintain an Appeal 
of the Death of her Huſband, tho' 
| ſhe had eloped, or the Huſband were attainted, ch. 
23. ſect. 36, 37. - | | | 
But ſhe loſes it by marrying a ſecond Huſband, ch, 23. 
ſect. 38. | 
By the Yar. Where the deceaſed leaves a Wife in- 
nccent of his Death, the Heir can 
have no Appeal, ch, 23. ſect. 39. 
Whoſoever brings an Appeal as Heir muſt be not only 
Heir, but alſo Heir General by the Courſe of the 
Common Law, ch. 23. ſect. 40. | 
Whether the Right of bringing an Appeal being veſted 
in one Heir, may be afterwards transferred to an- 
other, ch. 23. ſect. 41. | 
Every ſuch Heir muſt be Heir Male, ch. 23. ſect. 42. 
Whether he may not derive thro' Females, ibid. 


The Appellant muſt ſhew how he is Heir, ch. 23. ſect. 
43. | 
%%% I. | | 

Appeal of A Special Property in the Appellant is 

Larceny. ſufficient in an Appeal of Larceny, 

By whom. ch, 23. ſect. 44. | 

But not the bare Charge of Goods, ch. 23. ſect. 44. 

Servant or Maſter may appeal for the Robbery of the 
Servant, ch. 23. ſect. 45. 

One may appeal for the Robbery of one who robbed 
him, but not for the Robbery of a Treſpaſler, ibid. 
Executor cannot appeal for the Robbery of his Teſta- 
tor, but a ſurviving Joint-Owner may appeal for the 

Robbery of his Companion, id. 


K. f 


Againſi It lies againſt Infants and Feme-Coverts, 
. whom. ch. 23. ſect. 46. 
In what Muſt be brought in the proper County, 
County. ch. 23. ſect. 47. 


In ſome Caſes the Appellant has an Election to bring it 
either in the County of A. or B. ibid. | 
Within what It may be brought upon freſh Suit after 


Time. the Vear and Day are paſſed, ch. 23. 
; ſect, 48. 
| L. 
Appeal of An Appeal of Rape might be brought by 
ape. the Common Law by any Woman 
By which, whatſoever, but not by a Feme-Covert | 


without the Huſband, ch, 23. ſect, 58. 
Vol. II. 


— 


It was taken away by Meſim. 1. and reſtored by 1/+/{m- 
2, ch. 23. ſect. 59, 60. 

Yet Wiſim. 2. reſtores not the old Law, but only makes 
a new one, ch. 23. ſect. 60, 70. | 

Therefore Appeals of Rape muſt conclude contra formam 
Statuti, ch. 23. ſect. 60. c | 

6 Ric. 2. gives the Land of Women who 6 Rt. 2. 
confent to the Raviſher to the next 
of Blood, and ſuffers not the Appellee to wage Bat- 

tel, ch. 23. ſect. 61. 

Nungtes accouple, a good Plea to an Ap- Het conſtru- 
peal by a Huſband on this Statute, ch. ed. 
23. ſect, 62. | 

Where the Count need not expreſs that the Woman 
conſented, ch. 23. ſect. 63. 3 | 

Where the next of Kin to the next of Kin ſhall have 
the Appeal, ch. 23. ſect. 64. | 

The Title of the next of Kin who firſt enters ſhall 
not be defeated by any ſubſequent nearer Heir, ch. 
23. ſect. 65. | 

The next in Reverſion, being of Kin, ſhall have the 
Lands, tho? another be nearer of Kin, but none but 


ſect. 66. | 

He he who ſets out a Title as next of Kin muſt ſhew 
how he is fo, ch. 23. ſect. 67. 

Cohabitation with a Raviſher, no concluſive Evidence 

| of Conſent, ch. 23. ſect 68. N 

The Woman raviſhed ſhall not loſe her lands if under 
the Age of twelve Vears, ch. 25. ſect. 69. 

Whether in Appeals brought on this Statute there be 
any need to recite it, ch. 23. ſect. 70. 


Appeals of Rape muſt be brought in the In what 
proper County, ch. 23. ſect. 71. County. 
They may be brought in any reaſonable Within what 
Time, ch. 23. ſect. 72. Time, 
Appeals of Arſen are obſolete, ch. 23. Arſon. 
ect. 73 
| M. 
At Law neither the Appellant nor Ap- Attorney. 


pellee could appear by Attorney, ex- 
cept in ſome Special Caſes. But by 3 H. 7. Plain- 
tiff in an Appeal of Death may ſo appear, ch. 23. 
ſect, 

Alſo an Appellee after an Acquittal may ſue for the 
Damages by Attorney, ch. 23. ſect. 74, 154. 

The Count muſt not vary from the Writ, ch, 23. ſect, 


| 
It = either Charge the Abettors, with 
having done the Fact generally, or 
| ſet forth the ſpecial Matter, ch. 23. 
ſect. 76. 
No Periphraſis will ſupply the Want of 
technical Words, ch. 23. ſect. 77. 
Appeals de morte, &c. cujuſdam ignoti are 
not good, but Indictments are, ch. 23. 
ſect. 78. 

In Appeals of Rape Felonice rapuit is 
ſufficient without Carnaliter cognovit, Rapuit. 
ch. 23. ſect. 79 | 


Abettors, 
againſt. 
Periphraſis. 
Appeal de 


morte igno- 
ti. 


Whether it be neceſſary in an Appeal of Price of the 


Larceny to ſhew the Price of the Thing /to/n. 
Thing ſtol'n, 76:4. | 
The Count in an Appeal of Mayhem, muſt ſet forth 
the Special Manner of the Fact, ibid. 
So mult it in an Appeal of Death, ibid. 

What Certainty is required in ſhewing in what Part of 
the Body the Wound was given, ch. 23. ſect. 80. 
What in ſnewing the Length and Breadth of the Wound, 
ch, 23. fect. 81, - 

5 


Whether 
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the very next of Kin ſhall have the Appeal, ch. 23. 


how declared 


Jide to the Second Book. 


Percuffit Whether the Word Pereuſſit, be neceſſa- 
a ry, ch. 23. ſect. 82. 
No Intend. No Argument or Implication will ſupply 
ment. the want of an Expreſs ſhewing that 
OY the Death was cauſed by the Means| 
ſuppoſed, bid. 
In what Manner it muſt be ſhewn that the Party died 
of the Hurt ſuppoſed, ch. 23. ſect. 83. 
| Whether it be neceſſary to. ſhew what 
Weapon. Weapon or other Means was uſed in 
effecting the Death, ch. 23. ſect. 84. 
Vi & Armis not neceſſary, ch. 23. ſect, 85. 


| N, 
Time and How the Time and Place of the Fact 
Place. muſt be ſhewn in the Count in an 


| Appeal, ch. 23. ſect. 86. 5 

An Omiſſion thereof not helped by a Conviction, ibid. 

Flour, Whether it be neceſſary for the Count 

in an Appeal to ſet forth the Hour when 
the Fact was done, ch. 23. ſect. 87. 
Day. It is fatal to ſet forth no Day at all, 
or an uncertain or impoſſible one of 
the Stroke or Death, ch. 23. ſect. 88, 89. 

On what Day the Death muſt be alledged where a 
Man dies on one Day of a Stroke given on a former 
Day, ibid. | 25 

Year. With what Certainty the Year and 

| Time of the King muſt be alledged, 


ch. 23. ſect. 90. 


Place. With what Certainty the Place muſt| 


be alledged, ch. 23. ſect. 91, 92, 93. 


O 


Whether one and the ſame Appeal ought to be againſt 
thoſe who do not appear-as well as againſt thoſe who 
do appear, and againſt the Acceſlaries as well as 


Principals, ch. 23. ſect. 94. 


P. 


Nonſuit. Where che Appellant ſhall be nonſuited, 

ch. 23. ſect. 95. | 

Abatement. Where the Writ may be abated. See 
Abatement, TE 

Amendment, What Faults in a Writ or Count of Ap- 
peal are amendable, ch. 23. ſect. 129. 


Q. 
Pleas in Bar. Where it is a good Plea in Bar that the 
| | Appellant was not a lawful Wife, or 
is not the Heir of the Deceaſed, or is an Ideot, or 
attainted, or hath ſlipt his Time, &c. ch. 23. ſect, 


130. N 
Nenjait and A Nonſuit after Appearance, or Retraxit 
Retraxit, of one Appeal are Bars of another, 

; ch. 23. ſect. 131. 

Diſcontinu- Whether the Diſcontinuance, (ch. 23. 

ance. ſect. 132) or Abatement, (ch. 23. 

another, 

Whether the bringing an Appeal againſt ore Perſon| 
will bar a ſubequent Appeal againſt any other not 
named in the firſt, ch. 23. ſect. 134. 

Reliaſe. Where a Releaſe will be a good Bar of 

an Appeal, ch. 23. ſect. 135. 
pere a Bar An Appellant may be barred by Releaſe, 


45 to one is 1 
a Bar as ta one Appellee, and continue the Suit 


all, againſt the reſt ; but a Nonſuit as to 


| 


one is ſuch as to all, and fo perhaps is a Ditcon- 
tinuance, ch. 23. ſect. 136. | 5 
* What Plas 


What Pleas in Bar are conſiſtent with are conſiſtent 


the General Iſſue, ch. 23. ſect. 137. with the Ge. 
| * neral Iſſue. 
What Pleas may be received without pleading the Ge- 
neral Iſſue together with them, ch. 23, ſect. £37, 
An Acquittal on an Indictment of Death bars not an 
Appeal, but an Acquittal on an Appeal bars an In- 
dictment or Appeal, ch. 35. ſect. 15. 
See the Title of Autrefoits Acquit, under Lett, B. 


R. 


In what Manner an Appellee on his Damages in 
Acquittal may recover Damages againſt Appeal. 
the Appellant and his Abettors, ch. 
23. ſet, 138. 
The Statute of Veſim. 2. which gives farther Remedy 
for ſuch Damages, ſet forth at large, ch. 23. ſect, 139. 
Whether Damages are recoverable of Conſtrustion 
Courſe againſt an Appellant by Force of Weſtm. 2. 
of this Statute, without any Inquiry of 12. concern- 
the Malice, ch. 23. ſect. 140. ing ſuch Da- 
| 3 mages. 
No Abetment without Malice within the Statute, i}, 
Whether an Heir can be liable to Da- 
mages for having abetted his Mother, Fiir. 
ibid, 
Felonies made ſuch by this or ſubſequent Statutes are 
within its Purview as to the Recovery of Damages, . 
ch. 23. ſect. 141. 
What is ſuch an Acquittal as will intitle Acguittal. 
the Appellee to his Damage, ch. 23. 


ſect. 142. Is 
It is no Objection that the Proceſs was Proceſs erro- 
erroneous, ch. 23. ſect. 143. neous, 


Or that the Appellee hath taken a Re- Releaſe. 
leaſe, &c. before his Acquittal, ch. 
23. ſect. 144. | | 

Where a Scire facias is required againſt Scire facias, 
the Appellant before Judgment ſhall 
be given for Damages, ch. 23. ſect. 145. 

Tuſtices of Ni Prius, as ſuch, have no Niſi prius, 
Power to give Judgment for the Da- | 
mages, but only to aſſeſs them, ch. 23. ſect. 146. 

Whether the Court may encreaſe or a= Damages en- 
bridge the Damages found by the Jury, creaſed and 
ch. 23. ſect. 147. abridged. 

Where there are ſeveral Appellees the Severally 
Damages muſt be ſeverally aſſeſſed, afeſfſed. 
ch. 23. ſect. 148. | 

Whether a Monk or Feme-covert may recover Da- 
mages in an Appeal, ch. 23. ſect. 149. 


8. 
Abettors only then liable to anſwer Damages when the 
Principal is inſufficient, ch. 23. ſect. 1 50. 


ſect. 133) of one Appeal be a Bar of In what Manner the Principal muſt be found inſuffi- 


cient, ch. 23. ſect. 151. 

The Abettors may traverſe the Jury's Traverſe, 
finding of the Abetment, or of the 
Inſufficiency of the Appellant, ch. 23. ſect, 152. 

The Jury may find that there were Abbettors, tho' on 
the Acquittal of another Defendant they had found 
that there was none. ibid. 


or Retraxit, or Vanquiſhment, as to] Judment againſt the Abettors for the Damages cannot 


be for Part, but only for the whole, ch, 23. ſect. 
153. | 
The 


— 


The Appellee may ſue for Damages by Attorney, ch. 
23. ſect. 154. . 
Or by Original, and Count for higher Damages than 


thoſe found by the Jury, ch. 23. ſect. 155. 
If hs vba bs judicial Proceſs, a Diſtreſs is moſt ad- 


viſeable, ch. 23. ſect. 156. 5 
He needs not ſnew the Time and Place of the Abet- 


ment till the Abettors appear, ch. 23. ſect. 157. 
A Nonſuit of one Suit no Bar of another, ch. 23. ſect. 


158. 
1 
In what Caſes the Appellant is 


to be fined or amerced, 
ch. 23. ſect. 159. : 


Appearance. 

Where it ſalves Defects in meſne Proceſs, ch. 24. ſect. 

102, and 143. and ch. 27. 107 to 111. ch. 35. ſect. 8. 

Whether it ſalve the Defect of an Addition, ch. 23. 
ſect. 125. See Nonluit. „ 


Apprentice. 
Under fifteen Years of Age, not within 12 Anne, con- 
cerning Larceny in Houſes, ch. 33. ſect 67. | 


Appꝛover. 


The Meaning of the Word, ch. 24. ſect. 1. 

When a man may be ſaid to become an Approver, ch. 
24. ſect. 2. | 

A Peer cannot be an Approver, ch. 24. ſect, 3. 

Nor a Perſon attainted, nor, as ſome ſay, a Perſon 
outlawed in a Perſonal Action, ch. 24. ſect. 4. 

Nor a Perſon in Holy Orders, ch. 24. fect. 7. 

Nor an Ideot, &c. nor an Infant under the Age of 

Diſcretion, ch. 22. ſect. 5. | | 

Whether a Woman, or Infant of the A 
tion may be Approvers, ch. 24. ſect 6. 

No one ſhall be an Approver till he has confeſkd the 
Crime in the Indictment, ch. 24. ſect. 8. . 

Whether one who has pleaded Not guilty may be an 
Approver, ch. 4. ſect. 10. 

No one can be an Approver unleſs he be indicted of 
Treaſon or Felony, ch. 24. ſect. 10, 11. 

If he be alſo appealed he can no longer be an Approver 
ch. 24. ſect. 12. | | 

Nor can the Appellee of an Approver be an Approver, 
ch. 24. ſect. 13. 

No one can approve another of any other Crime but 
that in the Indictment, ch. 24. ſect. 14. 

If it appear that there be no ſuch Perſons as thoſe ap- 


ge of Diſcre- 


pealed by the Approver, he may be hanged, ch. 24. 


T, - 8» 1Þ | | 
Before what Juſtices a Man may be admitted to be an 
Approver, ch. 24. ſe. 16. ” 

It is in the Diſcretion of the Court, whether it will 
ſuffer one to be an Approver, ch. 24. ſect. 9. 17. 
A Coroner ſhall be aſſigned to receive his Appeal, &c, 

ch. 24. ſect. 18. 3 3 


How far ſuch Coroner is authoriſed to receive and pro- 


ceed upon it, ch. 9. ſect. 43. | | 
which the 


= 


Such Coroner ſhall limit the Time within 
Appeal ſhall be made, ch. 24. ſet. 19, 

The Approver ought to be at his Liberty during all that 
Time, ch. 24. ſe. 20, | 


He muſt make his Appeal every Day, and repeat it in | 


Court, ch. 24. ſect. 21. 
What Proceſs is to be awarded againſt the Appellees, 
ch. 24. le, 22. 


| 


Index 70 the Second Book. 


The Appellee may either wage Battle, or put himſelf 
upon his Country, ch. 24. ſect. 23. 

Whether the Approver or Appellee will be obliged to 
fight more than once, ch. 24. ſe. 24. 

Whether an Approver being vanquiſhed by one, can 

carry on the Appeal againſt the reſt, ibid. | 

An Approvement ceaſes by the King's Pardon, either 
of the Approver or Appellee, ch. 24. ſect; 25. 

Whether it ouſt the Approver or Appellee of the Bene- 
fit of Clergy, ch. 24. ſect. 26. 

Where the Approver is to have his Wages and Pardon, 
ch. 24. ſect. 27. 

Whether the Appellee of an Approver be repleviſable, 
ch. 14. ſect. 43, 52, | | 

The Penalty of purſuing a Pardon of an Approver who 

becomes a Felon again. ch. 24. ſect. 27. 


Arbitrement. 
A good Bar of an Appeal, ch. 23. ſect. 24. 


| 


Argument. 


Where it ſhall not be received to ſupply the Want of an 
expreſs Allegation, ch. 23, fect: 82. ch. 29. ſect. 51. 


Arms. 
| Diſputes concerning them, where determinable, ch. 4 
i 0 | 
Arraignment. 
A. 


Whether a Man may be arraigned upon an Indictment 
while an Appeal for the ſame Crime is depending 
againſt him, ch. 25. ſect. 15. | 
The Perſon arraigned ought not to have his hands tied 
together, nor Fetters on, ch. 28. ſect. 2. | 
Neither is it neceſſary that he hold up his Hand, ibid. 
Where the Arraignment ſhall be in Engliſb, and where 
in French, ch. 28. ſect. 3. | 
Where in the King's Bench on the Plea-Side, and 
where on the Crown-Side, ch. 28. ſect. 4. 
Where on thg Count after a Nonſuit or Abatement of 
the Writ, &c. ch. 28. ſect. 7 to 13. 
Whether an Omiſſion of it be Error, ch. 28. ſect, 6. 
Where a Perſon ſhall be arraigned on ſeveral Appeals 
or Indictments, ch. 28. ſect. 7, 8. 


B. 


If the Principal be fully acquitted, ch. 29. ſect. 36. or 
found guilty of Manſlaughter, ch. 29. ſect. 24. the 
Acceſſary ſhall not be arraigned. nt 

The Principal muſt be convict at the Suit of the King 
or Party reſpectively, before the Acceſſary can be ar- 
rainged at his Suit, ch. 29. ſect. 39. 

An erroneous Attainder, while it ſtands unreverſed, is 
ſufficient for this Purpoſe, ch. 29. ſect. 40. 

At Law where-ever the Attainder of the Principal was 
prevented by Death or otherwiſe, the Acceſſary could 

not be arraigned, ch. 29. ſect, 14. 

But the Death or Pardon of the Principal after his At- 

tainder availed not the Acceſſary, ch 29. ſect. 42. 

At this Day a Conviction of the Principal is equivalent to 
an Attainder as to this Purpoſe, ch. 29. ſect. 43. 

Receivers of ſtolen Goods, how puniſhable without a 
Conviction of the Principal, ch. 29. ſect. 44. 

Whether the Acceſſary may be arraigned before the 
Principal hath appeared, ch. 29, ſect. 45, 46. 

array. 
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Array. 
Not to be challenged till a full Jury appear, ch. 43: 
ſects 1. 


artet. 
— 
Where Perſons are liable to be fined and 


y private | 18 2 
erfons en- impriſoned for not apprehending an 
Joined by Law. Offender, ch. 12. fect. 1, 2. Ch. 29. 


ſect. 10, 27. 
Where a Townſhip or Hundred may be amerced for 
the Eſcape of a Manſlayer, ch. 12. ſect. 2, 3. 
How far all Perſons are bound to aſſiſt an Hue and Cry, 
ch. 12. ſect. 5. 
Upon whom it may be raiſed, ibid. 
The Puniſhment for levying it without Cauſe, ibid. 
In what Manner it is to be raiſed, ch. 12. fect. 5, 6. 
Private Perſons are bound to affiſt Officers of Juſtice 
in making an Arreſt, &c. ch. 12. ſect. 7., 


| B. 
Permitted by What are ſuch probable Cauſes of Suſ- 


Law. picion as will juſtify the Arreſt of an |- 


innocent Perſon for Felony, ch. 12. 


ſect. 8 to 15. 
By whom the Perſon muſt be ſuſpected who is arreſted 


on Suſpicion of Felony, ch. 12. ſect. 15. 


Generally no Suſpicion will juſtify an Arreſt where no 


Treaſon or Felony hath been committed, or e 

rous Wound given, ch. 12. ſect. 16. 

Whether this Rule holds as to Arreſts on a Hue and 
Cry, or by Virtue of a Warrant from a Juſtice of 

Peace, ch. 12. ſect. 16, 17. 

In what Manner an Arreſt upon Sufficina., is to be; ju- 
ſtified in pleading, ch. 12. ſect. 18. 

Where an Arreſt may be made for the Prevention of a 
Felony intended, ch. 12. ſect. 19. 

Night-walkers, and Common Cheats, c. may be ar- 
reſted by private Perſons of their own. Amen, 

ch. 12. ſect. 20, 21. 

2 generally an Arreſt for iris Offences requires a 
Warrant from a Juſtice of Peace, ibid. 


| C. 
Arreſts by 
private Per- The Reward for apprehending a . 
ſons, ibhere e ch. 12. ſect. 22, 23, 24. 
rewarded. 


F or apprehending a Counterfeiter or Clipper of the 
Coin, ch. 12. ſect. 25. 

5 or apprehending a Shop-lifter, c. ch. 12. ſect. 26. 

For apprehending a MO Ce. 58 12. ſect. age” 


| D. | | 

Watchman. | What Arreſts may be juſtified by Watch- 
| men, ch. 1 fect: 5, 6. 

Conflable. Whether a Conſtable have a greater 

Power to make an Arreſt for e 


than a private Perſon, ch. 13. ſect. 7. 
Mao. How far he has greater Power than a 
private Perſon to make an te for 
an Aﬀay, ch. 13. ſect. 8. 
Warrant. An Arreſt without a Warrant cannot be 
made good by a Warrant ſubſequent, 
ch. 1 3: lect; 9;** 


ee. 


| 


Whether the Conſtable may det Be or * 
retain one who has een, ch 10. : 
ſect. 9. | 

He cannot juſtify. an Arreſt by Force of a Juſtice's 
Warrant for a Matter appearing to be out of his Ju- 
riſdition, ch. 13. ſect. 10. 

As he may by. force of a general Warrant expreſſing 
no certain Time, ibid. 


* Whether he can juſtify the Execution of Warrant 10 


a general Warrant to ſearch for Felons ſearch for 

or ſton Goods, ch. 13. ſe. 10, 17. /loÞn Goods, 
Whether the Arreſt of an innocent Perſon may be ju- 

, by the Warrant . a Juſtice of * ch. 13, 

ect. 11. 


| E. 

Where Ange may be made by Bailiffs Bailiff of 
of Towns, ch. 13. ſect. 12 Towns. 
Where by Juſtices of Peace, ch. 13. Juſlices of 
ſect.” 13. Peace. 


Where a Juſtice of Peace may arreſt by Parol. 

Parol without Warrant, ch. 13. ſect 14. Warrant. 

He wy grant his Warrant not only for Offences a- 

gainſt the Peace, but generally for all Matters with- 
in his Juriſdiction, ch. 13. ſect. 1 

Whether one Juſtice may grant bis arrant for on Of. 
fence not cognizable. by leſs than two, ch. 13. ſect, 
I6. 

Whether Suſpicion of Felony be a good Suſpicion. 
Ground for a Warrant againſt a Per- 
ſon not indicted, ch. 13. ſect. 18. 

It is the ſafeſt for the Party who' has the Suſpicion to 

make the Arreſt by Virtue of ſuch Warrant, ch, 
13, ſect. 19. 

Whether there be no Difference between ſuch War- 
rants for Cauſes which the ; Juſtice may determine, 
and Warrants for Cauſes which he cannot deter- 
mine, ch. 13. ſect. 20. 

What ought to be ehr Form of the Warrant, ch. 13. 


ſect. 21 to 27. 
In what Manner i it is to be executed, ch, 1 13. ſeQ, 28, 


29, 30. 
. 1 
W ow 1 may hy broken open in Doors . 
order to make an Arreſt, ch. 14. open. 
Whether an Arreſt of a Suitor may be diſcharged by 


the Court, ch. 1. ſect. 18. 
What ſhall amount to an Arreſt, ch. 19. ſect. 1. 


Arreſt of Judgment. 
ne be moved after a Confeſſion of the Indictment, 
h. 31. ſeR. 4. 
For or what F aults, and at what Time Judgment may 
be arreſted, ch, 41. ſet. 1. ch 25. ſect. 147. * 


Arſon. 


| Appeal of it, ch. 23. ſect. 73. 


What ſhall make a Man Acceſſary to it, ch. 29. ſect. 
I8, 21, 22. 

Not bailable, ch. 15. ſect. 45, 46, 49, 63. 

Whether excluded from Clergy, ch. 33. ſect. 38. 


Aſſault, See Son aſſault demelne. 


Aſſent, 


Where it make a Man Acceſſary to F elony, ch. 29. 
ſect. 10, 16, &c. 


1 Aſũſe. 
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Allie. 


The Power of Juſtices of Aſſiſe in criminal Matters 
depends on Statute, ch. 7. ſect. 1. 

Their Power to deliver Gaols by the Statute de finibus, 
ch. 7. ſect. 2, 3. 

Whether their Power by this Statute extend as well 
to T reaſons as Felonies, ch. 7. ſect. 4, 6, 7. 

Whether it requires a Special Commiſſion, ch. 7. ſect. 5. 

Such Juſtices may haye a Special Commiſſion as to 
Counterfeiters of the Coin, by Force of 3 H. 5. ch. 
7. ſect. 6, 7. 

They may award Proceſs into any County againſt the 
Appellee of an Approver, ch. 7. ſect. 8. 

By what Warrant they hold Plea of an Appeal of Rob- 
bery, ch. 7. ſect. 9. | 

Their Power in Relation to Conſpirators, Maintainers, 
Embraceors, Falſe Informers, Cc. ch, 7. ſect. 10, 
11, 12, 13. 

Their Power in Relation to Sheriffs, Bailiffs, Eſcheators, 
Coroners, Clerks, Bailiffs and Stewards, &c. ch. 7. 
ſect. 15, 16, 17. 7 

Their Power in Relation to Capital Offences tried be- 

fore them by Writ of Ni prius, ch. 7. fect. 17, 18. 

They ſhall not exerciſe their Office in any County 
wherein they were born, or do inhabit, ch. 7. ſect. 
I9, 20. 

Flew fa Abatement found againſt the Defendant in Aſ- 
ſiſe not peremptory, ch. 23. ſect, 131, 


Alloctation. 


Commiſſion of Aſſociation, ch. 5. ſect. 16, 17. 
Not good without a Writ to the Party to be aſſociated, 
ch. 5. ſect. 2. 


Attachment. 


By what Court, and againſt whom grantable, and in 


what Manner to be proceeded upon, ch. 22. ſect. 1. 

Where grantable for not executing a Writ, ch, 22. 
ſect. 2. T1. 

Where for doing it oppreſſively, ch. 22. ſect. 3. 

Where for not doing it effectually, ch. 22. ſect. 4. 

Where for making a falſe Return, ch. 22. ſect, 5. 

Where againſt Attornies for appearing for a Man with- 
out any Warrant, or not cauſing the Warrant to 

| be recorded, ch. 22. ſect. 6, 7, 8, 9. | 
Where for Injuſtice to their Clients, or other Con- 

tempts of the Court, or diſhoneſt Practice, ch. 22. 
fect. 10 11. | 

Where againſt other Officers of the Court, ch. 22. 
ſect. 12, | 

Where againſt Jurors for not appearing, ch. 22, ſect. 
14. 

Where for refuſing to be ſworn, or to 
ch. 22. fect. 1 16, 26." 

Where for an Endeavour to impoſe upon the Court, 
ch. 22. ſect. 17. | 

Where for a Misbehaviour after their Departure from 
the Bar, ch. 22. ſect. 18. | 

Where for receiving Inſtructions from the 
22. ſect. 19. = 

Whether for merely giving a Verdict againſt Evidence, 
ch. 22. ſect. 20. | 

Whether for not following the Directions of the Judge 
where the Fact is agreed, ch. 22. ſect. 21. 

Whether for refuſing to give an Anſwer to a Judge 
demanding their Opinions of a particular Fact, ch. 
22. lect, 22. 

Vol. II. 


give any Verdict, 


Parties, ch. 


Whether for refuſing to find an Office upon full Evi- 
dence, ch. 22. ſect. 23, 24. 

Where againſt inferior Judges far proceeding without 
Juriſdiction, ch. 22. ſect. 25. ; 

Where for acting unjuſtly, appreſlively or irregularly, 
ch. 22. ſect, 26. 

W here for Delay of Juſtice, ch. 22. ſect. 27. 

Where for a Contempt of a Superior Court, ch, 22. 
lect. 28, 29. g | 

Where againſt Counſellors, ch. 22. ſect. 30. 

Where againſt Gaolers, ch. 22. ſect. 31, 32. 

Where againſt Peers, ch. 23. ſect. 33. 

Where againſt any other Perſon for a Reſcous or other 
Contempt of the King's Writ, ch. 22. ſect. 34. 

Where for Contempts in the Face of the Court, ch, 
22, ſect, 35 

Where for contemptuous Words or Writings concern - 
ing the Court, ch, 22, ſect, 36. | 

Where for Contempts of the Rules and Awards of 
the Court, ch. 22. ſect. 37. „ 

Where for taking out Proceſs without colour of Right, 
ch. 22. ſect. 39. 

Where for making Uſe of it to help an irferior Court, 
Et; $2, fect, 40- | | 

Where for making Uſe of it in a vexatious Manner, 
El, 22, fect. 47. | | 

Where for making Uſe of it oppreſſively or unjuſtly, 
CD. 23. fect. 42. | 

Where for Forgeries of Writs, and other Deceits and 
Abuſes of the Court, ch. 22. ſect. 43. 


Attainder. 


Perſons attainted for giving a Falſe Verdict may be 
challenged as Jurors, ch. 43. ſect. 25. 

Perſons attainted cannot be Approvers, ch. 24. ſect. 4. 

Nor Appellants, while the Attainder is in Force, ch. 
23. ſect. 130. | 

W hether all Perſons are bound to take Conuſance of 
Attainder in their own County, ch. 29. ſect. 33. 

A Perſon attainted is liable to perſonal Actions, ch, 
36. ſept.” 5. 

How to be dealt with where he ſtands Mute, ch. 30, 
ſect. 8. 

Where bailable, ch. 15. ſect. 40, 80. 

Tze Attainder of an Appellant but a temporary Bar of 
an Appeal, ch. 23. ſect, 130. | 

It was an Eſcape to ſuffer a Clerk 
his 1 ch. 33. ſect. 120. 

See the Titles of Cozruption, Autrefoits atquit, 

Attaint or Convict, and of Judgment, 8 


Attomey. See Pꝛemunire. 
Privileged from being made a Conſtable, ch. 10. ſect. 


39+ | 
| Whether in a Qui tam, either Party may appear by 


Attorney, ch. 26. ſect. 53, 54, 55. 

Whether the Plaintiff or Defendant in an Appeal may 
appear by Attorney, ch. 23. ſect. 27, 74. | 
He againſt whom an Attachment is granted ſhall not 

appear by Attorney, ch. 22. ſect, 1, 


Averinent. 


Lies not againſt the Proceedings of a Court of Record, 
ch. '7. ect. 14. 

Cannot ſupply a Defect in an Indictment, ch. 9. ſect. 
16. | — 

See Name, - 


61 Autrefoitg, 
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autrekoits acqutt. 
| A 


Where a good Plea in Bar, ch. 35. ſect. 1. 
What is the Ground of it, 6:4. 


Profert. Whether it muſt be pleaded with a Pro- 
fert, ch. 25. ſect. 2. 
Variance. Where a Variance between the Record | 


of Acquittal, and the Indictment to 
which it is pleaded, may be helped, ch. 35. ſect. 3. 


Different Where an Acquittal in one County will 

County, Bar a ſubſequent Proſecution in ano- 
ther, ch. 35. ſect. 3, 4. | 

Treſpaſs. Acquittal in Treſpaſs no Bar of a Proſe- 


cution for Larceny, ch. 35. ſect. 5. 
Acquittal of one Felony bars not a Proſecution for an- 
other different in Subſtance, ibid. | 
But an Acquittal of Murder bars a Proſecution for Pe- 
tit Treaſon, ibid. | | 
Other Diſ- Whether other Diſcharges of a Defen- 
charges. dant have the ſame Effect, as to the 
barring of a ſubſequent Proſecution, 
as an Acquittal by Verdict, ch. 35. ſect. 6, 7. 
Panquifi- Whether a Vanquiſhment of the Appel- 
ment. lant have the like Effect as an Acquit- 
tal by Battel, ch. 35. ſect. 7. 


B 


The Record of Acquittal pleaded in Bar of a ſubſe- 
quent Proſecution muſt be free from Error, ch. 35. 
ſect. 8. 

And on a Suit brought by one who had a Right to bring 
it, ch. 35. lect. . 

But it is not material in what Court it was, ſo that 
ſuch Court had a proper Juriſdiction, ch. 35. ſect. 
10. See County, B. for Acquittals in Wales. 

How far an Acquittal of a Man as Principal will bar a 
ſubſequent Proſecution againſt him as Acceſſary, & 
e converſo, ch. 35. ſect. 11, 12, 13. 

By 3 H. 7. an Acquittal on an Indictment of Death, 
is no Bar of an Appeal, ch. 35. ſect. 14. | 

The Conſtruftion of this Statute, ch. 35. ſect. 15, 16. 


C. 
Autrefoits attaint generally a good Bar of 
a ſubſequent Proſecution for the ſame 
or another Felony, ch. 36. ſect. 1. 
For what Reaſons, ibid. : 
It was no Bar for one who had broken the Priſon of the 
Ordinary, ch. 36. ſect. 8. 


Autrefoits 
attaint, 


Bar if the firſt Attain- 


Error. Neither is it any 
der be reverſed for Error,ch. 36. ſect, 2. 
Pardon, Neither is an Attainder on an Indict— 


| ment, when pardoned, a Bar of an 
Appeal, ch. 36. ſect. 3. | 
Neither is an Attainder of Felony a Bar to an Indict- 
ment of High Treaſon, ch. 36. ſect. 4. 
Larceny, Whether an Attainder of one Larceny 
can bar a Proſecution for another, ch. 
36. ſect 5. | 1 
A Perſon attainted of one Felonv may be proſecuted 
for another, in order to bring the Acceſſaries to ſuch 
other Felony, to their Trial, ch. 36. ſect, 6. 
Treſpaſs. Judgment againſt a Man for Treſpaſs 
| bars not a Proſecution for Larceny, 
een 


Judgment of Pain fort & dure, whether a Bar of a ſub- 
ſequent Proſecution, ibid. 


* 


Whether an Attai nder on an Indictment of Death bar 
an Appeal, ch, 36. ſect. g. 


D. 


Autrefoits convi? of one Felony no Bar Autrefoits 
to a Proſecution for another, ch. 36. convict. 
ſect. 10. 

But a Bar to a ſecond Proſecution for the ſame F elony, 
except in the Caſe of Death, ibid. 8 f 

How far Autrefoits convift, and Clergy thereon had 
bars a ſubſequent Proſecution for the ſame or a dif. 
ferent Felony, ch. 36. ſect. 11. 


* 


* 


Conviction of Manſlaughter and Clergy had thereon, 
bars a ſubſequent Proſecution for the ſame Death, 
ch. 36. ſect. 12. 

Not material whether the Appeal to which ſuch Con- 
viction and Clergy are pleaded, were depending at 
the Time of the Conviction or not, ch. 36. ſect, 13. 

Neither is it material whether the Party were called to 
Judgment or not, before he prayed his Clergy, ch. 36, 
lect. 14. | | | 

But if the Record be erroneous it is no Bar, ch. 36, 
ſect, 15. | 

How the Plea of Autrefoits convidd', and Clergy had 
thereon muſt conclude, ch. 36. ſect. 16. | 

Whether a Verdict finding a Man guilty of Excuſable 
Homicide, wil) bar a ſubſequent Proſecution for the 
ſame Death, ch. 3o. ſect. 17. 

Where a Conviction on a Penal Statute is pleadable to 
a ſubſequent Proſecution, ch. 26. ſect, 64, 65. 

See Uerdift, ” 


Award. 


Where an Attachment lies for diſobeying an Award 
made in Purſuance of a Submiſſion by Rule of Court, 
ch. 22. ſect. 37. 


* 


Ball. 


5 & : 
W HERE a Priſoner may be diſcharged without 
Bail, ch. 15. ſect. 1. 
In what Reſpects Bail and Mainpriſe agree, ch. 15. 
ſect. 2. | | | 
In what they differ, ch. 15. ſect, 3. 


| Whether thoſe who bail a Man may detain him them- 


ſelves, ibid. | 
What ſhall be ſaid to be ſufficient Bail, ch, 15. ſect, 4. 
He who has taken inſufficient Bail may compel the 
Party to find better, ibid. | 
But exceſſive Bail is not to be required, ch. 15. ſect. 5. 


The Offence of taking inſufficient Bail, ch. 15. ſect. 6. 
The Offence of taking it where it ought to be denied, 
how puniſhable at Law, ch. 6. ſect. 9. ch. 15. ſect. 7. 

How by the Statute of Y/2/m. 1. ch. 15. ſect. 8. 

How by Juſtices of Aſſiſe by Force of the Statute de fini- 
bus, ch. 6. ſect. 11, 12. ch. 15, ſect. q. 

How by Juſtices of Gaol-Delivery by Force of 4 E. 3. 
ch. 6. ſect. 13, 14. ch. 15. ſect. 10: See Caol⸗ 
D livery, A. 

How by Force of 1 & 2 Ph. & Ma. ch. 6. ſect. 15. 
EE} ED AL 

Thoſe who bail a Perſon muſt at their Peril inform 
themſelves of the Cauſe of his Commitment, ch. 
19, ect. 13. | | 

C. 
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„. 

The Offence of denying, delaying or obſtructing Bail, 
how puniſhable at Law, ch. 15. ſect. 139. 

How by V gſim. 1. ch. 15. ſect, 15. | 

He who commits a Man for want of Bail needs not 
demand of him to find it, ch. 15. ſect. 14. 

Habeas Cor- In what Manner, and under what Pe- 

pus A7. nalty a Habeas Corpus made out in 

Purſuance of 31 Car. 2. is to be o- 

beyed by the Gaoler, &c, ch. 15. ſect. 16, 19. 

In what Manner ſuch Habeas Corpus is to be marked, 
ch. 15. ſect. 17. | | 

By whom, and upon what Requeſt, and when, and 
under what Penalties it is to be granted for Crimes 
under the Degree of Treaſon or Felony, and the 
Party bailed, ch. 15. ſect. 17, 18, 22. 

The Penalty for impriſoning the Party again after he 
hath been bailed, ch, 15. ſect, 20. 

Where ſuch Habeas Corpus is grantable for Treaſon or 
Felony, ch: 15, ſect. 21. 
During the Aſſiſes in any County, Priſoners are baila- 

ble only by the Judge of Aſſiſe, ch. 15. fect, 22, 
Where a Judge is liable to an Action for denying a 
Habeas Corpus, ch, 15. ſect. 24. 


„ | 
Bail by the In what Caſes Bail is grantable by the 
Sheriff. Sheriff, ex Officio, ch. 15. ſect. 25, 


25, 27. 

Where by a Canſtable, ch. 15. ſect. 26. NO 

Neither Sheriff nor Conſtable can take Bail by Recogni- 
Zance, but only by Obligation, ibid. | 

Whether the Sheriff have loſt his Power of bailing by 
the Statutes which authorize Juſtices of Peace, and 
that take away the Power of the Torn, ch. 15. ſect. 
26, 27. | p 

W here * Sheriff may take bail on the Writ of adio 

S atia, ch. 15. ſect 29. 

Where on a Writ of Mainpriſe, ibid. 

Whether ſuch a Writ be grantable at this Day, ch. 15. 
wet. 200 7 

Where on a Writ of Homine replegiando, ch. 15. ſect. 


31. 


Bail by Who are repleviſable and who not by 
Weſtm. 1. Maeſim. 1. ch. 15. fect. 32. 


15. 

Whether Perſons taken for the Death of a Man be re- 
pleviſable, ch. 15. ſe. 33, 34, 35. | 

W hether thoſe taken by the Commandment of the 
King, ch. 15. fe. 3%. 5 

Whether thoſe taken by the Commandment of the Ju- 
ſtices, ch. 15. ſect. 37. 


Whether thoſe taken for the Foreſt, ch. 15. ſect. 38, 


Whether thoſe who are under a Judgment, Confeſſion, 
Sentence or Conviction, ch. 15. ſect. 40. | 
Where the King's Bench may Bail a Perſon outlawed, 
or convict of Manſlaughter, ibid. ey; 
Perſons taken with the Manner not repleviſable, ch. 
15. fect, 41. 208 
Nor thoſe who have broken Priſon, ch. 15. ſect. 42. 
Whether thoſe appealed by Approvers, ch. 15. ſect. 43. 
Whether Thieves openly known and notorious, ch, 15. 
ect. 44 - 7 x 
Whether Perſons openly and manifeſtly guilty of Crimes 
under the Degree of Felony, ch. 15. ſect. 45, 46, 


51. 


Whether thoſe taken for Arſon, falfe Money, falſifying 
the Seal, or Treaſon touching the King himſelf, ch, 
15. ſect. 45. | | 


F. 


Whether the Sheriff be bound to impriſon thoſe who 


are accuſed of Crimes for which he cannot replevy 
them when once impriſoned, ch. 15. ſect. 46. 

King's Bench not within Veſim. 1. ch. 15. ſect. 47. 
Where Perſons indicted of Grand Larcenies, and other 
Felonies are repleviſable, Ic. ch. 15. ſect. 48, 49. 
Where Perſons impriſoned for a light Suſpicion, ch. 15. 

ſect. 49. | 
Where Perſons impriſoned for Petit Larceny, ch. 15. 
ſect, 50. | | 
Where for Treſpaſs for which a Man ſhall not loſe 
Life or Member, ch. 15. ſect. 51. 
Whether Acceſſaries are bailable, ch. 15. ſect. 53. 
Whether ſtrong Preſumptions of Guilt ſhall not ouſt 
them of the Benefit of Bail, as well as bad Reputa- 
tion, ibid. EY 
G. 


Regularly any one Juſtice may bail a By Juſtices 
Perſon indicted at Seſſions, or for a of Peace, 
dangerous Wound, Cc. ch. 15, ſect. 


54, 62. 


And by 1 R. 3. any one ſuch Juſtice had the like 


Power in Relation to any Perſons impriſoned for 
Suſpicion of Felony, ch. 15. ſect. 55. 

But 3 H. 7. requires two ſuch Juſtices, whereof one 
ſhall be of the Quorum, to take the Bail, and ta 
certify it, &c. ch. 15. ſect. 56, Ee he 

And 1 & 2 Ph. CH. M. forbids Juſtices of Peace to 

bail any Perſons declared irrepleviſable by Veſim. 1, 
ch. 15. ſect. 58. 

And it requires the Juſtices to take the Examination 
of thoſe whom they bail for Felony, and the In- 


formation of thoſe that bring them before them, ch. 


-*. 38, Jocks /£0: | 

Alſo it requires them to bind the Informers to give 
Evidence at the next Gaol' Delivery, &c. ch. 15, 
ſect. 60. 

But it ſaves the old Way of Proceeding in London and 
Middleſex and Towns corporate, ch. 15. ſect. 61. 

Whether one Juſtice of Peace can bail a Perſon for a 
Crime not within his Conuſance, whereof ſuch Per- 
ſon hath not been indicted at Seſſions, ch. 15, ſect, 
62. 

What Power Juſtices of Peace have in Relation to the 
Bailment of Perſons declared to be irrepleviſable by 
Weſim. 1. as thoſe taken for Treaſon againſt the 
King's Perſon, Arſon and Homicide, &c. ch. 15. 
ſect. 63, 65. 

They ought not to bail on Proceſs in Civil Actions, or 
for Contempts to Superior Courts, ch. 15. ſect, 64, 


H, | 

Where Juſtices of Gaal-Delivery may By Juſtices 
bail a Perſon convicted of excuſable of Gaol-De- 
Homicide, or of Manſlaughter, ch. very. 
15. ſect. 65. | 

Whether they may bail an Appellee upon the Plea of 
Excommunication, ibid. 

Where in other Caſes, ibid. 


I. 


[The Court of King's Bench may bail By the Court 


Perſons committed by Colour of an of King's 
illegal Patent, ch. 15. ſect, 66. Bench, 
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Tndex to the Second Book. 


On Commit- Or by Warrant from the Privy Coun- 
ment by Pri- cil declaring the Cauſe of the Com- 
vy Council. mitment, ibid. „„ 

| The Arguments for and againſt its bail- 
Our King's ing Perſons committed by Warrant 
Special Com- expreſſing no other Cauſe but the 
mand. King's ſpecial Command, ch, 15. 


ſeet. 67, 68. ; 
How this Point is at this Day ſettled by Parliament, ch. 


15. fect. 69, 70, 71, 72. | 
p > nr the Court of King's Bench 


Or by either 
Houſe of will Bail Perſons committed by either 
Parliament. Houſe of Parliament for Want of 


Form in the Commitment, ch. 15. ſect. 73. 
Whether for a Matter not appearing to be out of the 
Juriſdiction of the Houſe, ibid. 
Whether upon a Diſſolution or Prorogation, ch. 15. 
ſect. 74. | | | 5 
Whether upon an Impeachment, ch. 15. ſect. 75. 
Whether upon a Commitment for a Contempt in the 
Court of Chancery, for being too general, or for 
other want of Form, or for being grounded on a 


Decree concerning a Matter adjudged at Law, ch. | 


15. ſect. 76. 
Whether upon a 
Common Law for want of Form, or other Defect 
in the Commitment, ch. 15. ſect. 77. 
Whether by confeſſing and avoiding the Return of the 


Habeas Corpus, ch. 15. ſect. 78. 


Where upon Examination of the Nature of Proſe- 


cution whereon the Priſoner was indicted below, 


ch. 15. ſect. 79. | 
Where it will bail Perſons irrepleviſable by Weęſim. 1. 


as thoſe attainted or convict of Felony, &c. ch. 15. 


ſect. 80. 
Kb 


By the other Where bail is grantable by the Courts | 


Courts of of Chancery, Common Pleas or Ex- 
Weſtmin- chequer, ch. 15 ſect. 81, 82. 
ſter-Hall. | 

Form of th Where the Bail ſhall be bound in a cer- 
Bail-peace. tain Sum, and where Body for Body, 


ch. 15. fect; . 
The Conſequence of being bound Body for Body, 


ibid. | 


Forfeiture of Whether the Recognizance on a Bail- 
the Recogni- ment for Felony be forfeited by the 
zance. Party's ſtanding Mute, ch. 15. ſect. 


84. | 
Whether by praying the Benefit of Clergy, ibid. 
What ſhall forfeit a Recognizance to appear to an In- 


formation, Sc. 84. 


L. 


Whether the Bailing one not bailable amount to an E- 
ſcape, ch. 19. ſect. 10. f | 


Ba Hi, 


Where liable to an Attachment, ch. 22, ſect. 2, 3, 


1 
When he needs not ſhew his Warrant when he makes 
an Arreſt, ch. 13. ſect. 28. 
Puniſhable by Juſtices of Aſſiſe, ch. 7. ſect. 15. 
Cannot diſtrain for an Amercement, &c. in the Torn 
without a Special Warrant, ch. 10. ſect. 30. 


Bailiffs of Towns. 


Their Power of arreſting Night-walkers, ch, 13. ſect. 12. 


"= 


Commitment by an inferior Court of | 


N 


| %aniſhment. 
Whether a legal Puniſhment, ch. 48. ſect, 16, 


Bar, 


For Pleas in Bar, ch. 35. in the Prefatory Part. 

That which hath been a good Bar of one Indictment or 

Appeal will be a good Bar of another Indictment or 
Appeal reſpectively, ch. 35. ſect. 6. 

The Attainder of an Appellant is but a temporary Bax 
of the Appeal, ch. 23. ſect. r30. 


See the Titles of Autrefoits attatnt, Convich, and 


* 
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acquit, and Pardon, 


Baronet. 


Not within 1 E. 6. which will not ſuffer a Writ to 
be abated for the Plaintiff's taking a new Name of 
Dignity, ch. 23. ſect. 104. 

Good Plea in Abatement againſt one by the Name of 
J. S. Knight, that he is a Baronet and no Knight, 
ch. 25. ſect, 69. See ch. 27, ſect. 86. 


Barratry. 
How indicted, &c, ch. 25. ſect. 59. 


'Baſtatd. 


May have the Benefit of Clergy, ch. 33. ſect. 5. 
What Evidence is ſufficient of the Murder of a Baſtard, 
ch. 46. ſect. 43. | x, 


Battery. 


A Count of Battery abates a Writ of Mayhem, ch. 
$5006 206-7 7 1 BG af 14 2h 

A Recovery in it bars an Appeal of Mayhem, mn e 
converſo, Ch. 23. ſect. 22. N ü 

Whether an Action for it can be barred by a Nonſuit 
in an Appeal of Mayhem, Cc. ch. 23. ſect: 26. 


Battel. 


In what Caſes, and at whoſe Election there may be a 
Trial by Battel, &c. ch. 24. ſect. 23. ch. 45. ſect. 1. 

The Manner of waging it by the Civil Law, ch. 45. 
ſect. 2. . | 

The Manner of waging it 


by the Common Lay, ch, 
45. ſect. 3. ; 


| Whether an Approver or Appellee be bound to fight 


ö 


4 


more than once, ch. 24. ſect. 24. ch. 45. ſect: 3. 


Againſt what Appellants in Reſpect of their Infirmity, 


Dignity, or Privilege, there ſhall be no Wager of 
Battel, ch. 45. ſect. 4, 5,5. _. 

Whether Wager of Battel may be counterpleaded by 
Reaſon of a violent Preſumption of Guilt in the 
Appellee, ch. 45. ſect. 7. N | 

It is ouſted in Appeals of 
ſect. 8. 

Whether it lie in Appeals of 
28, 

See Uanquiſhment. 


. Bawdy-houſe. | 
Frequenters of Bawdy-Houſes to be arreſted by Con- 
ſtables, ch. 10. ſect, 34. | 


Rape by Statute, ch. 45. 
Mayhem, ch. 23. ſect, 


Bc haviour, 


3 


Tndex to the Second Book. 


Behaviour. 


An Appeal by one diſabled to be an Approver, where 
a good Cauſe to bind to the good Behaviour, ch. 15. 


ſect. 43 . ; 
Whether a Recognizance for it to be ſuperſeded by a 


Certiorari, ch. 27. ſect. 63. 


Bench. See King's Bench. 


Bigamp. 
Whether exluded from the Benefit of Clergy, ch. 33. 


ſect. 6, 7. 
Where indictable where the firſt Marriage was beyond 
Sea, and the ſecond in England, ch. 23. ſect. 39. 


Bills of Exceptions. See Exceptions. 


Biſhop. 
Iriſþ Biſhops, a good Addition, ch. 23. ſect. 109. 


Blank TUarrant. 


Whether filling one up be a good Ground for an At- 
tachment, ch. 22. ſect. 3. 


Blind. 


Cannot have the Benefit of Clergy, ch 39. ſect. 6. 
No Wager of Battle againſt a blind Man, ch. 45. ſect, 4. 


Booth. 
Robbery in it, where ouſted of Clergy, ch. 33. ſect. 
90, 93. os 


Bona & catalla, ch. 25. ſect. 74, 75. See £0ods, 


Breaking Pꝛiſon. See Paiſon. 
eaking Þouſes. See Houſe-bzeakers. 


Bziſtol. 
Whether a good Addition, ch. 23. ſect. 120. 


| Burgaliter. 
For Burglariter, &c. fatal, ch. 23. ſect, 97. 


Burgeſs. 


Not a good Addition, ch. 23. ſect, 112. 


Burgh. 


A good Viſne, ch. 23. ſect, 92. 
Who may be good Jurors for Trials in Burghs, ch, 
43. ſect. 12, 19, 24. | 


Bltglar. 


Reward for apprehending him, ch. 33. ſect. 27, 

W here arcade from Clergy, ch. 33. ſect. 40, 104, 
105, 106. | 

Where a Man found guilty in one County of an Of- 
fence which amounted to Burglary in another, is 
ouſted of his Clergy, ch. 33. ſect. 80 to 84. 

Wi hat is the proper Word of Art to expreſs the Of- 
fence, ch. 25, ſect, 55. 


Vor. II, 


| Neceſſary in an Appeal 


Whether the Word Necfanter be neceſſary, ch. 23. 
ſect. 57. 


Burning in the Hand. 


Ch. 33. ſect. 121, 124. 127 to 132. Sce Cl.rgy, 
Leit G. 


Butler. See Charge, 


—— D — 


Cannon Law. 


HE Original Ground of the Privilege of the Cler- 
gy, and fo far in Force as teccived in England, 
En. -2% feet, 1 | 


Caplas. 


Where Doors may be broken open to execute it, ch, 
14. ſect 3, 4. See Dutlawrp, B. 


Capttage, Ch. 11. ſcct. 2. 
Caption of an Indickment. 


Muſt ſhew that it was taken by twelve, Sc. ch. 25, 
ſect. 16, 126. 

Where quaſhed for want of the Words preborum & lega- 
liun hominum, ch. 25. ſect. 17. | 

Where amendable, ch. 25. ſect. 20. 

For other Matters, Sze Indictment, L. 


Cartier. 


May have an Appeal of Larceny for Goods ſtol'n from 
him, ch. 23. ſect. 44. 


Calle. 
A good Viſne, ch. 23. ſect. 92. 


Cepit. 
of Larceny, ch. 23. ſect. 77. 


Certificate. 


The Biſhop's Certificate ſhall try the Iſſue of »*unquis 
accouple in loyal Matrimony, ch. 23. ſect. 36, 62. 
How the Offence of the Principal ſhall be certifi d, in 

order to proceed againſt the Acceſſary, ch. 29. ſect, 
34. | 

Ro: * nviction of Felony ſhall be certified in order 

to exclude the Offender from his Clergy the ſecond 
Time, ch. 33. fect. 14 to ſect. 20. 


Where the Judges ſhall ſend for a Certificate of a Con- 


viction, &c. in their own Names, and where by 
Writ in the King's Name, ch. 29. ſect. 53, 54. ch. 
33. ſect. 18. | 


Certiozart. 
A. 


It may be taken out by a Stranger, ch. 29. ſect 126, 
Where an Appeal removed from an inferior Court by 
Certiorari, may be pleaded in Abatement of andther 
Appeal, ibid. | 
Appeals removed into the King's Bench by Certiorari 
ſhall be arraigned on the Crown-fide, ch. 28. ſect, 4. 
It moves the Record, and therefore is not proper, for 
the Removal of the Record againſt a Principal, in 
order to proceed againſt the Acceſlary, ch. 29, fgct, 


4. 
? 6k H. 


Index to the Second Book. 


B. 
Te what It lies generally to all inferior Courts 
Courts. whether ancient or newly erected, ch, 


| FF 

To Juſtices in Eyre, of Goal-Delivery, of Counties 

Palatine, College of Phyſicians, and Commiſſioners 
of Sewers, ch. 27. fect, 23. 


See the Titles of Epze, Gaol-Delivery, Palatine, 


and Sewers. 
Whether to the Courts of the Cingue-Poris, ch. 27. 


ſect. 24. | 
Whether to thoſe of ales, ch. 27. ſect. 25. 


Whether to thoſe of London or Middleſex, ch. 27. ſect. 
26. 


C. 
Where the It is grantable of Right at the Inſtance 
Court has a of the King for the Removal of an 
diſcretionary Indictment, but in Diſcretion at the 
Power of Prayer of a Defendant, ch. 27. fect. 


granting it. 27 


The Court wil] not grant it without Special Cauſe for | 


the Removal of an Indictment before Juſtices of 
Gaol-Delivery, 76:4. 


Nor for the Removal of an Indictment of Perjary or 


Forgery, &c. or Recuſancy, ch. 7. ſect. 28, 29. 
Nor for Removal of an Indictment or Appeal, after Con- 


viction, (ch. 27. ſect. 31.) except in the Caſe of 


Preſentnients of offences in Foreſts before Juſtices 
in Zyre, which are removeable only after Conviction, 


Ch. 25. fect. 22. 


Nor for the Removal of a Recognizance of Appearance | 


in an inferior Court, ch. 27. ſect. 33. 
What ſhall be a ſpecial Cauſe ſuihcient for theſe Pur- 


poſes, ch. 27. ſect. 27, 31. 
What is required previous to the filing of a Certiorari 


for the Removal of an Order of Commiſſioners of 
Sewers, ch. 27. lect. 34. 


| D. 
Habeas Corpus, or Certiorari for the Re- 


Where re- r Cer 
firained by moval of a Priſoner or Recognizance, 
Statute. how to be ſigned, ch. 27, ſect. 35, 


Ek 40. 
Where a Certiorari requires A 


Court, ch. 27. fect. 36. | 
Where not grantable for the Removal of Matters rela- 


ting to the Highways, (ch. 27. ſect. 37.) or ſmall 
Tithes, (ch. 27. fect. 38.) or the King's Revenue, 


ch. 27. lect. 39. 


| E. 
How the Fiat for a Certiorari is to be ſigned, ch. 27. 


ſect. 40. | 
Whether by Force of approved Precedents a Certiorar! 


may be directed to others than the Judge below, ch. 
27. lect. 41. 
Where to Executors, &c. of a Judge, ch. 27. ſect, 


42, 44. | 
Whether a Certiorari for the Removal of a Record of 


a Seſſions of the Peace, ſhall be directed to the Cuſtos 
Rotulorum, or to the Juſtices, Zc. ch. 27. ſect. 43. 
To whom it ſhall be direfted for the Removal of an 

Appeal before the Coroner, ch. 9. ſect. 42. ch. 27. 


ſect. 41. 
F. 


Where a Record may be removed without any Writ of 
Certiorari, ch. 27. ſect. 44. 


Motion and Rule of 


Where a Certiorari muſt be delivered at 
Seſſions, ch. 27. ſect. 45, 62. : ahead 
Where the Proſecution of a Certiorari muſt, enter into 
a Recognizance for the Payment of Coſts, &c. ch 
27. ſect. 45 to 50. and ſect, 60, 61. ; 
The want of ſuch Recognizance ſaves not the Con. 
tempt of not returning the Certiorari, ch. 27. ſect 
It; : 
No Recognizance is required for Certiorari's taken out 
by the Proſecutor in the Court below, ch. 27. ſect 
54. | : 
Whether the Statutes which require ſuch Recognizance 
alter the Power of the Judges of the King's Bench 
as to the taking Recognizances on Certiorari's by the 
Common Law, ch. 27. ſect. 53. 
Sureties worth 20/7. not to be refuſed, ch. 27, ſec, 


54. | 

Whether an Indictment againſt ſeveral ſhall be re— 
moved where all of them do not find Sureties, ch, 27 
ſect; 35. . ; 

What Coſts are to be taxed, ch. 27. ſect, 56. 

Whether the Fine can be aggravated after Coſts have 
been accepted, ch. 27, ſect. 57. 

W hat ſhall forfeit the Recognizance, ch, 27. ſect. 58. 

Whether the Indictment or Certiorari can be quaſh- 
ed after the Recognizance is forfeited, ch. 27. ſect. 
59. | 

G. 

Whether a Certiorari for the Removal Superſedcas. 
of an Indictment at Seſſions be a Su- 1 
per ſedeas, and make the iubſequent Proceeding er- 
neous, if delivered only to one Juſtice of Peace, ch. 
$9: ect; 04, | 

Whether the Sheriff can proceed in an Execution after a 
Certiorari delivered, ch. 27. ſect. 63. | 

Whether the bare Iſſuing, or Delivery of a Certiorari, 
make the ſubſequent Proceedings below erroneous, 
ch. 27. ſect. 64. | | 


| At what Time it ought to be delivered, ch. , fect: 


64 


Whether it ſuperſede a Regognizance for the Good Be- 


haviour, or for Appearance, .ch. 27. ſect. 65. 

How the inferior Court ſhall proceed after the Record 
is remanded, ch. 27. ſect. 66. 

Whether it be a Contempt to proceed without ſuch a - 
Remand, ch. 27. ſect. 67. | 

No Procedendo after Certiorari filed, ch. 27. ſect, 68. 


H. 


| Under what Seal a Certiorari is to be Return. 


returned, ch. 27. ſect. 70. 

Whether by the very ſame Perſons to whom it is di- 
rected, ch. 27. feet. 71. 

Where a Recognizance ſhall be returned by the Juſtice 
of Peace himſelf who took it, and where by the Seſ- 


ſions, ch 27. ſect. 72. 
The Stile of Juſtices of Peace in the Return to a Cen- 


tiorari, ch. 27. ſect. 73. 
What Remedy againſt the falſe Return of a Certiorari, 


ch. 27. fect, 24. | 
W hatſoever is put into a Return that is not ordered to 


be returned, is not to be regarded, ch. 27, ſect. 75. 
Where the Record itſelf ſhall be certified, and where 
the Tenor of it only, ch. 27. ſect, 76. 


I. 


Certiorari improperly directed or returned, Removal. 
removes nothing, ch. 27. ſect. 77. 


It 


It may remove a Record ſubſequent to its Teſte, ch. 27. 
ſect. 78. 


Whether it will remove an Indictment diſcontinued be- 


low, ch. 27. ſect. 79. | 
It removes nothing where it varies from the Record 
certified as to the Number, or Names, or Additions 
of the Juſtices, (ch. 27. ſect. 81.) or of the Thing 
which is the principal Subject of the Record, (ch. 27. 
ſect. 82, 83, 84.) or of the Parties, ch. 27. ſect. 85, 
80 | | 


W hether a Variance as to the Spelling which alters not 
the Sound doth any Hurt, ch. 27. ſect. 85. 

An Omiſſion in the Certiorari of an Addition in the 
Record hurts not, nen e converſo, ch. 27. ſect, 86. 

Where the Record is not removed by a Certiorari, the 
Court will either quaſh the Writ, and award a new 
one, or ſuffer the Court below to proceed, ch. 27. 
ſect. 87. 

How the Court above ſhall proceed upon a Record re- 
moved into it by Certiorari, ch. 27. ſect. 79. 87. 


Challenge. 


A, 


Not to be taken till a full Jury have appeared, ch, 43. 
ſect, 1. | 

Whether a Juror can be challenged after he had been 
ſworn, ibid. i 

Whether the King can take a peremptory Challenge, ch. 
e.. | 

Whether he need ſhew his Cauſes of Challenge before 
the Panel is peruſed, ch, 43. ſect. 3. 1 

A Peer cannot challenge any of his Peers, ch. 43. ſect. 4. 

A ſuror challenged and drawn as to one, on a joint 
Venire, muſt be drawn to all, ch. 43. ſect. 4. 

The Priſoner muſt take all his Challenges himſelf, 
ibid, 

Whether a Grand Juror may be challenged, ch. 25. 
ſect. 16. 


B 


Whether a peremptory Challenge is allowable in all 
capital Caſes, ch. 43. ſect. 5. 

Whether in Miſpriſion of "Treaſon, ibid. 

Whether on collateral Iſſues, ch. 43. ſect 6. | 

How many might be challenged peremptorily at Com- 
mon Law, ch. 43. ſect, 7. 

How many at this Day, ch. 43. ſect, 8. 

Whether a Challenge of more than the Law allows, 
ſubject the Party to Judgment of Death, or ſhall be 
only over-ruled, ch. 43. ſect. . 

Whether it ouſts a Man from the Benefit of Clergy. 
See Clergy, Lett. B. 

Whether it ſhall be adjudged a ſtanding Mute, ch. 30. 
fect. 1. e 


Peremptory Challenge after a Challenge for Cauſe, ch. 


. 43. ſect. 10. 


C. 
Where he who Challenges for Cauſe muſt ſhew his 
Cauſe preſently, ch. 43. ſect. 10. 


Good Cauſes of Challenge, that a Juror is an Alien, 
Minor, or Villein, 1514. | 


Whether Peerage be a good Cauſe of Challenge, ch. 


43; lect. it. | 


Whether want of Frechold were a good Challenge at 
Common Law, ch. 43. ſect. 12. 

Whether the Freehold required by Common Law ought 
to be of any certain Value, ibid, | 


Jude to the Second Book- 


it 
— 


| Whether the Uſe of a conditional Frechold of the ſame 
County continuing in the Juror when ſworn be ſuf- 
ficient, ch. 43. ſect. 13. 

Whether a Juror can be challenged by Force of J:/tm, 
2. which required in certain Caſes Freehold to the 
Value of 40s. ibid. 

Whether he may be challenged by Force of 2 H. 5. 
for want of Freehold to ſuch Value, ch. 43. ſect. 15. 

Whether this Statute extend to collateral Iſſues and ta 

Crimes not capita], ch. 43. ſect. 16. 

Whether it be not repealed as to Treaſon by 1 & 2 
Ph. & MA. ch. 43. ſect. 18. | 

Whether a Ce/tui que Uſe of Freechold, or a Feoffee to 
an Uſe, or a Remainder Man on a State for Life, 
have a Freehold within it, ch. 43. ſect. 17. 

Where Jurors worth 40/. in Goods may paſs on the 
Trial of Felonies in Towns Corporate, ch. 43. ſect, 
19, 20. 

Where Jurors muſt have Freehold worth 10 J. per Au— 
num in England, and 6 l. in Males, &c. ch. 43. fect, 
22, 23. 

Where 3 may be challenged for Infamy, ch. 43, 
ſect. 25. - 5 

Whether a Record of Conviction muſt be produced, 
to make a Challenge a principal one, 1%. 

Whether Old Age, Sickneſs, or Non-refidence, be 
good Cauſes of Challenge, ch. 43. ject. 26. 


D 


An Indictor may be of the Petit Jury, ch. 43. ſect, 27. 

Whether the having a Claim to a Forfeiture, or ha- 
ving declared an Opinion concerning the Cauſe be- 
forehand, be a good Cauſe of Challenge, ch, 43. 
fect; 28, 5 | : 

Whether it be a good Cauſe of Challenge that a Ju- 
ror hath found others Guilty of the ſame Indictment, 
ch. 43. ſect, 29. 

Whether the giving one's Dogs the Names of Wit- 
neſſes, ch. 43 ſect. 30. 

Whether a Challenge to the Favour may be taken for 
or againſt the King, ch. 43. ſect. 31, 32 

Whether the bring of the King's Livery, or his Te— 


0 


ſect. 33. 


| E. 

Where one Half of the Jury ſhall be Aliens, ch. 43. 
ſect. 34. | | | 

Such HR need no Freehold, &c, ch. 43. ſect. 35. 

Indictors of Aliens need not be Aliens, ch. 43. ſect. 
36. | 

Nor are any Aliens required for Trials of Treaſon, ch, 
43: feet. 27: 

Nor in Inqueſts between Aliens and Aliens, ch. 47, 
ſect. 38. | 

Who are Denizens within the Statute concerning this 
Matter, ch. 43. ſect. 39. | | 

Whether ſuch Trial mult be prayed,, ch. 43. ſect. 40. 

Whether Scots are Aliens to this Purpoſe, ch. 43. ſect, 


Country with that of the Party, ch. 33. ſect. 42, 
Whether the Party be concluded by the Sheriff's Re- 
turn of Jurors as Aliens, who are not ſuch, ch. 43. 
ſect. 44. | 
What ought to be the Form of the Return of the Ve- 
nire, and whether the full Number both of Aliens 


and Denizens muſt appear, ch. 43. ſect. 45. 
Whether a Dehciency may be ſupplicd by a Tales de 
Circumflantibus, ibid. 


Eoyptian; 


4 


nant, be a principal Cauſe of Challenge, e - 


41. | 
Whether the Aliens of the Jury muſt be of the ſame __ 


1 


Inden to the Second Book. 


Feyptians have no Right to ſuch a Yenire, ch. 43. ſect, 
Champions. 
The Battle in Appeal muſt be in proper Perſon, and 
not by Champions, ch. 45. ſect. 4. 
Chancery. 
Whether Perſons committed by it be 
Courts, ch. 15. fect. 76. 


Charge. 


He who has the bare Charge of Goods without a Poſ- 
ſeſſion, as a Butler or Cook, cannot maintain an Ap- 


peal, ch. 23. ſect. 44. 
Cheat. 
Any one may arreſt a notorious Cheat, ch. 12. ſect. 20. 
Chief ]Iledge. 
Anciently the ſame with Petit Conſtable, ch, 10, ſect. 
33˙ an 


bailable by other 


Church-warden. 


May ſue an Appeal for the Goods of the Church 
which were in his Poſſeſſion, ch. 23. ſect. 44. 


| Cinque⸗Poꝛts. 
Whether a Certiorari lie to their Courts, ch. 27. ſect. 


24. 


In what Manner to be directed, ch. 27. ſect, 41. | 


Citizen. 
No good Addition, ch, 23. fect. 112. 


City. 


Whether a good Viſne, ch 23. ſect. 92. 
 ACityand the County thereof ſhall ſhall be taken prima 


facie to be of the ſame Extent, ch. 23. ſect. £20. 
Who may be Jurors for Trials in Cities, ch. 43. ſect. 


12, 19, 24. 


Civil Law. 


A Condemnation by it corrupts not the Blood, ch. 4. 
VV | 
What Appeals are triable by it, ch. 4. ſect. 11. ch. 23. 


ſect. 11, 12, 29. Ch. 45, ſect. 2. | 
What Credit the Courts of Common Law give to its 
Proceedings and to the Certificates of its Judges, 


ch. 4. ſect, 11. 


Clergy. See Clerk. 
A. 


That the Benefit of Clergy was aciently 
claimed as deduced from the Law of 
God, ch. 33. ſect, 1, 

That it was originally owing to to the Canon Law, ch. 

3. ſect. 2. 112. i 

Not allowable to thoſe who had abjured, or confeſſed, 
before Articuli cleri, ch. 33. ſect. 3. 

Sometimes denied thoſe in inferior Orderers as well as 


Laymen, before 25 E. 3. ch. 33. ſect. 4. 


Who ſball 


have it. 


i 


\ 


= 


| 


| Whether ſtealing Woollen Manufactures from the 


In later Times allowed generally to all qualified to 
take Holy Orders, not being Hereticks convict, Qs. 
ch. 33. ſect. 5 

Whether allowable to a Perſon married ſucceſſively to 
two Women, or to a Widow, ch. 33. ſect. 5, 6. 

Whether allowable to Women, ch. 33. ſect. 5, 7, 8. 

Whether to SacrilegiousPerſons, or to thoſe who had 

broken Priſon, ch. 33. ſect. . 

Whether allowable more than once to 
Holy Orders, ch. 33. ſect. 10, 11. 

What greater Privilege than others, Perſons in Holy 
Orders have in Reſpect of the Benefit of Clergy, 
ch. 33. fect. 10, 11, 12, 13. See Clerk, 

Peers ſhall neither be burnt, nor put to read, ch, 33. 
ſect. 102, 115. | 


Perfons not in 


B. 


At Law Clerzy was generally allowable For what 
except for High Treaſon and Sacri- Crimes, 
lege, ch; 33. lect. 20. | 

Whether for Petit Treaſon, ch. 33. ſect. 21. 

Whether to in/idiatores viarum, &c, ch. 33. ſect. 22. 

In other Cafes the Denial of it muſt be grounded on 
ſome Statute, ch. 33. ſect. 23. 


| A new Felony by Statute has Clergy un- Whether to 


leſs expreſly excluded, ch. 33. ſect. Felonies by 
24. : __ Otatute, 
How far the Indictment. Sc. and Evidence which 
ſhall exclude a Man from his Clergy by force of a 
Statute muſt bring him within the Letter of it, ch, 


33. ſect. 25, 79. 


Whether a Statute by excluding Princi- J/hether to 

| pals from their Clergy ſhall be con- Acceſſaries. 
ſtrued to exclude the Acceſſaries, & 
e converſo, ch. 33. ſect. 26. >: 

Whether Outlaws, and thoſe who ſtand Outlaws, 
Mute, &c. ſhall have their Clergy, Mute, Cc. 


eh, ze. fect. 24. ch. 94. fect. 27, 

Whether Approvers, ch. 24. ſect 26. 

Whether thoſe who challenge peremptorily more than 
the Number allowed by Law, ch. 33. ſect. 27, 28, 
31, 36, 48, 49, 02, 64. | 

Whether a Statute by excluding thoſe who are found 
Guilty, exclude thoſe who confeſs or ſtand Mute, 
Sc. ch. 30. ſect, 24. ch. 33. fect. 28. 


8 


23 H. 8. x. ſet forth and expounded, A general 
„ View of the 
25 H. 8. 3. ſet forth and expounded. Statutes 
ch. 423. Ret 329 '23- which ouf1 the 
1 E. 6. 12. ſet forth and expounded, Benefit of 
ch. 33. ſect. 34 to 42. Clergy. 
5& 6 Ed. 6. 10. ſet forth, ch. 33. ſect. 


42. 
Whether it revives 23 or 25 H. 8. ch. 33. 


ſect. 43, 
4+ f 


D 


Whether Petit Treaſon be ouſted of Clergy, ch. 33. 
ſect. 50 to 54. 
Whether Homicide, ch. 33. ſect. 54 to 59. 
Whether cutting a Purſe, ch. 33. ſect. 59, 60. 
Whether Horſe-ſtealing, ch. 33. ſect. 61, 62, 63. 
Where ſtealing to the Value of 40s. out of a Shop or 
Houſe, Fc. ch. 33. ſet. 65, 68. | 
Ten- 


ters, ch. 33. ſect. 69. 
Whether ſtealing Naval Stores, ch. 33. fect 70, 


Whether Sacrilege, ch. 33. ſcct. 72 to 76. i 
4 Whether 


— RR 


Index to the Second Book. 


Whether Robbery in or near the highway, ch. 33. 


ſect. 777 78, 79. 
Robbery. 
Indictment, ch. 33. ſect. 79. 


Whether one found Guilty in one County of an Of- 
| fence amounting to a Robbery or Burglary in another 
be excluded from his Clergy, ch. 33. ſect. 80, 81. 


Where it muſt appear by Evidence, ar.d where by Ex- 


amination, that the Offence in the other County a- 
mounted to Robbery or Burglary, ch. 33. ſect 82. 
Whether the Party muſt be found Guilty in the Coun- 
| wherein he is tried of an Offence which needs the 

Benefit of Clergy, ch. 33. ſect. 84. 

Where Robbery in a Dwelling-houſe putting a. Perſon 
in Fear, is ouſted of Clergy, ch. 33. ſect. 85, 86. 

Where Houſe-breaking, ch. 33. ſect. 87. . 

Whether there muſt be an actual Breaking, ch. 33. 
ſect. 87. 

Where Robbery in a Houſe which ſome Perſon is in 
at the Time, is ouſted of Clergy, ch. 33. ſect 98 
to 94. 

W hether a Sojourner's being in a Houſe, brings it 

within 5 & 6 E. 6. ch. 33. ſect. 93. 

How an Offence of this Kind in Mhite-Hall is to be 

proceeded againſt, ch. 33. ſect. 93. 

Where Robbery in a Houſe which no Perſon is in at 
the Time, is ouſted of Clergy, ch. 33. ſect. 95. 

Whether ſuch Robbery muſt be accompanied with 
breaking, ch. 33. ſet. 96. | 

Whether a Chamber of an Inn of Court, or a Lodg- 
ing in M hite- Hall or Somerſet-Houſe be within 39 
El. 15. ch. 33. fect. 97. 


Whether Abetto s who are preſent but do not enter, 


are within the ſaid Statute, ch. 33. ſect. 98. 
Whether Robbery in general be ouſted of Clergy, ch. 
33. fect. 103. | 
Whether Burglary, ch. 33. ſect. 104 to 107. 
Whether Arſon, ch. 33. ſect, 107, 108. 


.* 


At what 


Clergy was anciently demandable before 
Time de- . any Proceeding againſt the Clerk, ch. 
mandable. 33. ſect. 110. 


But not at this Day till after Trial, ibid. 

Where it may be allowed after Judgment, and even 
under the Gallows, and after an Adjournment, ch. 

33. ſect. 111. - 

Demand, W here the Court may in Diſcretion al- 

whether ne- low it, without any Demand either 

ceſſary. by the Priſoner or 6 

| | ſect. 112, 113. 

"The Temporal Judge is to determine whether the Par- 
ty who demands it, be intitled to it or not, ch. 33. 

_ ſect. 113. 2 

Reading. The neceſlity of reading Verſe is ouſted 

| as to Peers by 1 E. 6. and as to all 
Perſons in general by 5 Anne 6. ch. 33. ſect. 114, 115. 

How the Ordinary ſhall be punithed for demanding or 


_ refuſing a Clerk againſt Law, ch. 33. ſect. 116. 


F 


Whether a Clerk ſhall be delivered to the Ordinary be- 
fore he is arraigned of all the Crimes whereof he is 
indicted. ch. 33. ſect. 117. 
Ancienty Clerks convict being delivered to the Ordi- 
- nary were kept in his Priſon till tried by a Jury of 
Clerks. ch. 33. ſect. 117. 
The Benefit of Tau nen of Acquittal by ſuch Jury, 


How ſuch Robbery muſt be laid in the 


rdinary, ch. 33. 


The Conſequence of not being able to make Purgation, 


ch. 33. ſect. 118. 


How the Ordinary might be compelled to admit a Clerk 


to his Purgation, ch. 33. ſect. 119. 


Where a Clerk ſhould be delivered to the Ordinary ge- 


nerally, and where ſpecially, ab/que purgatione facien - 
da, ch. 33. ſect. 120. 


Where it was an Eſcape to ſuffer a Purgationr, ibid. 


Whether a Clerk having been delivered to the Ordi- 
nary, could be afterwards remanded, ch. 33. ſect. 
117, 122. 


G. 


In what Manner one admitted to his Clergy is to be 

marked, ch. 33. ſect. 121. | 

Whether he may be bailed or committed, and for what 
Time, ch. 33. ſect. 121, 125. | 

The Miſchief at Common Law that Perſons admitted 
to their Clergy could not be after impeached for any 
precedent Offence, ch. 33. ſect. 112. 


the Benefit of Clergy, and ſhall be diſcharged only 
as to thoſe which are within the Benefit of it, ch, 
33. ſect. 123, 126, 1 

And after burning in the Hand ſhall be delivered with- 
out Purgation, ch. 33. ſect. 124. 

Whether ſuch Burning ſhall enure by way of Purga- 
"= or Statute-Pardon, or of both, ch. 33. ſect. 
128. | 


It reſtores the Party to his Credit, and gives a Capa- 


city to purchaſe Goods and reſtrain the Profits of 
Lands, but doth not reſtore any Thing that was tor- 
feited, ch. 33. ſect. 129. 

Whether it take from the Spiritual Court the Power 
of depriving for the Crime for which Clergy is 
allowed, ch. 33. ſect. 139. 

Thoſe who are exempt from burning have the ſame Pri- 
vilege without it, as others with it. ch. 33. ſect. 131. 

Actionable to call them Felons, ch. 33. ſect 132. 


H. 


Where Perſons convict of Larceny may be awarded 
to the Houſe of Correction, and for what Time, ch. 
33. ſect. 134. | 

In what Caſes, and in what Manner, Perſons convict 
of Felonies, within or without the Benefit of Cler- 
gy, may be tranſported, &c. ch. 33. ſect. 134, &c. 

The Penalty of returning without Leave, ch. 23. ſect, 


134. 


Clerk. 


Whether Perſons in Holy Orders are the only Perſons 
intitled to the Privilege of the Clergy, ch. 33. ſect. 
I, 2, 4» 5+ 
Whether they may demand it more than once, ch. 33. 
ſe. 10, II. 
Whether they are intitled to it where others are not, 
ch. 33. ſect. 12, 13, 30, 35, 50, 17. 
Whether they are to be burnt in the Hand, ch. 33. 
RE "ITT, IT: 
The Import of the Word Ciericus, ch. 33. ſect. 4. 
A good Addition, ch. 23. fe. 109. 


. 


Being Appellants the Defendant cannot wage his Battel, 


ch. 45. ſect. 4. 
Are not to be amerced according to their Spiritual Be- 


ch. 33. ſect. 117, 
o 1. II 


|- nefices, ch. 22, ſect. 26. 


6 L. Cler 


But now they ſhall anſwer all other Felonies not within 
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Perſons in Holy Orders cannot he Approvers, ch. 24. 
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| Peate, &c. | 


In what Manner to certify the Conviction or Attainder | 
of one admitted to his Clergy in order to ouſt him 
of the Demand of it a ſecond Time, ch. 33. ſect. 
14 to 20. | 


Clipping. See Coin. 
Coin. 


judgment in Treaſon for counterfeiting it, ch. 48. 
bet 4. ; | 3 
Reward for apprehending a Counterfeiter or Clipper of 


; it, ch. 12. ſect. 25. - : i 
W here Clippers, &c. diſcovering others, are intitled to 


a Pardon, ch. 37. ſect. 4, 5. 


Collateral. See Iſſue. 
Whether collateral Matters in a different County from 
that of an Indictment may be found in it, ch. 25. 
ſect. 34. | | 


College of Phyſictans. See Phyſicians, 


Command. 


Where it makes a Man an Acceſlary before the Fact; 
ch. 29. ſect. 16, 18 to 23. b 
Whether Perſons impriſoned by the Command of the 
King, ch. 15. (ſect. 36, 66 to 72.) or of his Juſtices, 
(ch. 15. fect. 570 be bailable. See Title Bail, 
under Lett. E. I. 1 


Commiſſion. 

Whether the Court of the Conſtable and Marſhal can 

be holden by Commiſſion, ch. 4. ſect 14. 

All Commiſſions muſt be agreeable to known ſtated 
Forms, ch. 5. ſect. 2. | | 

Whether Commiſſions of Oyer, &c. come not under 

the general Notions of Writs, ibid. 

Whether any new Commiſſion not warranted by Pre- 
cedents be legal, ch, 1. ſect. 4 to 10. ch. 6. ſect. 1. 

Whether Commiſſions to ſeize Goods without legal 

Proceſs, or to enquire of Offences without giving an 
Authority to determine them be legal, ch. 1. ſect. 7. 
ch. 5. ſect. 2. | | 

See Allocitation, Dyer and Terminer, &c. Gaol- 

Deliverp, Peace and Juſtices. 

How Commiſſioners are to be aſſigned by the King 
for the Trial of Foreign Treaſons, ch, 25. ſect. 51. 
See Courts, Lett. A. and Judges, ' 

Whether Judges Commiſſions be determined by the 
Demiſe of the King, ch. 1. ſect. 11, 12, 13. 

What Commiſſions for the Peace are not fo determined, 


ch. 8. ſect. 30. 
Commitment. 
| A, 

Whether a Clerk convicted of Manſlaughter ſhall be 
committed or baited, &c, ch. 33. fect. 121, 125. 
Where Priſoners are bailable-for want of Form in their 

Commitment. See Bail, under Lett. I. 
Perſons apprehended for Crimes not bailable, or not of- 
ſering Bail for Crimes bailable, are to be committed, 
Ch. 16. ſect. 1. 2 8 0 , 


Inder to the Second Book. 


Whether a Juſtice of Peace may commit thoſe wii 
refuſe to be bound over, or to do the Thing he has 
Power to require them to do, ch. 16. ſect. 2. 

Whether a Conſtable or private Perſon may commit 
Felons arreſted by them, or whether ſuch Commit. 
_ muſt be by Warrant by ſome Magiſtrate, ch. 
16. ject. 24. | 

A Privy Counſellor, or Secretary of State may com- 


mit for State-Offences, ch. 16. ſect. 4; 


B. 
A Commitment to any Priſon out of the Realm is il- 
legal, ch. 16. ſect. 5. 3 | 
VO it muſt be to the Common Gaol, ch, 16. 

ect. 6. | | 

Where a Priſoner may be lawfully detained out 
Common Gaol, oh 16. ſect. 6 OP 

Whether the King's Grant can authorize a private Pri- 
ſon, ch. 16. ſect. 7. 5 8 

Who may claim a Priſon as a Franchiſe, ibid. 

To what Gaol he ſhall be committed who is arreſted 
is * County for a Felony done in another, ch. 16. 
ect. 8. ö ; 

Where a Priſoner ſhall be kept, whom the Gaoler will 
not receive, ch. 16, fect. . | 


The Penalty of removing a Priſoner from one Priſon 


to another, without proper Authority, and what is 


a a proper Authority for this Purpoſe, ch. 4.3. ſect. 10. 


How Juſtices are to take the Examination of Offenders, 
and the Information of others, before they make 
a Commitment, and how they ought to certify ſuch 
Examinations and Informations, ch. 16. ſect. 11. 

How long a Juſtice may detain a Prifoner in order for 
ſuch Examination, ch. 16. ſect. 12. 


C. 


Under whoſe Hand and Seal a Commit- The Form if 
ment muſt be, and to whom directed, the Commit- 
ch. 16. ſect. 13. ment. 

Whether it muſt be in Writing, and ſhew the Autho- 
rity of him that made it, and the Time and Place, 
ibid. | 

In whoſe Name, and under whoſe Tz/ it muſt be made, 
ch. 16. ſect. 14. ; 

* it may order a ſafe and cloſe Cuſtody, ch. 16. 
ect. 15. ü | 1 

With what Certainty it muſt expreſs the Crime, and 
whether a Commitment for Treaſon or Felony in 
general be good, ch. 16. ſect. 16. 

Whether it muſt ſhew that the Party was charged on 
Oath, ch. 16. fect. 177. 

What is a good Concluſion of ſuch Mittimus, ch. 16. 
ſect, 18. 2 | 


In what manner Offenders ſent to Priſon are compel- 

lable to bear the Charges of the Conveyance, ch. 
16. ſect. 10, 29. 8 

To what Juſtices Commitments are to be certified, and 
how the Perſons committed are to be delivered, ch. 
16. ſect. 21, 22. 


| Common Law. 

1 & 2 Ph; & M. which orders that all Trials of Trea- 
ſons ſhall be according ts the Common Law, doth 
not abrogate 35 H. 8. concerning the Trial of Fo- 

reign Treaſon, (ch. 25. ſect. 53.) Nor 26 or 33 H. 
8. concerning Forfeitures for I reaſon, ch. 40. ſect. 


Whether 


ndl tothe Second Bock. 


Whether it abrogate I & 5 & 5 Ed. 6. concerning two Conſtable and Marſkal reſtraicied by Statute from med- 


Witneſſes in Treaſon, ch. 25. ſect. 129, 142. (ch. 


49. ſect. 2.) or 33 H. 8. concerning the Trial of | 


T reaſon, &. viined by the Privy Council, ch. 


40. ſect. 3. | 


f 
3 1 


Commons. 


Commons of Counties i in 28 E. 3. equivalent to Fro. 
| holders, ch. q. ſect. 9, 10, 11. . | 


Computation, See Pear and Day, 


Concealment. 
Petit Jurors in a Leet amerceable for concealing a Mat- 
ter E ch, 22. ſect. 24. ch. 11. ſect. 4. 


Confefion. 

What is ſuch a Confeſſion 48 makes no Witneſſes 
neceſſary, ch. 25. ſect. 140. 

Expreſs Confeſſion, what, ch. Wor oy 

Whether to be received after Not Gu ) edded, ibid. 

Whether it eſtop a Defendant from pleading Not Guil- 
ty, ch. 31. ſect. 2, 3. 

An implied Confeflion; what, and the Effet of it, 

ch. 31. ſect. 3, c. 

Whether any Confeſſion bar the Party from moving in 
Arreſt of Judgment, ch. 31. ſect. 4. 

Whete it may be allowed for Evidence, ch. 46. ſect. 3. 

Whether. the Witneſſes of a Confeſſion out of Court 

de Evidence, ch. 56. ſect. 4. 

Whether a Confeſſion when given in Evidence can be 
taken by Parcels, ch. 46. ſeet. 5. 

. a Confeſſion 2 from Bail, / eh. 15. ſect. 


Whether from Clergy, ch. 33 fect. 3. 

Whether from making Purgation, ch. 33. ſect. 120. 

A Statute taking away Clergy from thoſe who are found 
Guilty, extends to thoſe who are W by con- 


feſſion, ch. 33. ſect. 28. 
Whether one who has confeſſed kan be ſaid to ſtand 


mute in Reſpect of his > {biequeat Sitence, ch. 30. 
ſect. 4. 
See Demurrer. 


Conſent. 


Whether a Woman's Living with a Raviſher, Sc. 
be coneluſive Evidence of her Conſent, ch. 33. ſect. 


68. 
Whether one under the Age of twelve Years, can con- 


ſent to a Raviſher, ch. 23. ſect. 6 9. 
What i is forfeited by ſuch onſent, ch. 23. ſect. 61. 


Conſervatozs of the Peace. See Peace, a 
Conſpiracy, _ ; 


Convidtion of Conſpiracy diſables a Man from Wes al. 


Witnefs or Juror, ch. 43. ſect. 25. ch. uk feet. g. 
an. e 0 
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EY bed 6 Awe 
Court of G. The Antiquity and eme of the Of. 
flable and © . 2 of * bf: Zug 
Aarſbal. * ſect. 3. ; 
He is Keeper of the eace throughout! the Real, ch, 
8, lect, 2; 
I 


dling with Pleas and Sdits touching the Common 
Law, and reſtrained to Things touchin 8 Deeds of Arms 
out of the Realm, and to Things that touch War 
within the Realm; and to Appeals of Things done 
out of the Realm, not determines by the Common 
Law, ch. 4. ſect. 4, 5. See Appeals under Lett. B. F. 
Whether they have aan, of Diſputes concerning 
Precedency and Satisfaction in Points of Honour, 
and falſly aſſüming Arms, and Scandal of the Gen- 
tility of amilies, ch. 4. ſect. 7. 
Whether they can puniſh' private Perfons for Marſhal- 
ling Funerals; ch. 4. ſect. 8. 


I Whether the Lord Marſhal can hold the Court withs 


out a Conſtable, ch. 4. ſect. . 
In what Manner, and by what Law the Court proceeds, 
Ch. 4. ſect, 11. 
Whether an Information lie in it, ch. 4. ſect. 12. 
Whether it may be prohibited, ch. &. fect. 13. 
Whether it may be holden by Commiſſion, ch. 4. ſect, 


14. 
B. 


The Antiquity of the Offiges of Con- Conſtables of 
ſtables of the Hundreds and Tithings, Hundreds, 
&c. ch. 10. ſect. 33. &c. 

Their Power to keep the Peace, ch. 8. ſect. 6, 11. 

Affrayers, Night- walkers, and Haunters of Bawdy- houſes, 
Sc. to be arreſted by them, ch. 10; ſect. 34. 

Thoſe who expoſe Children in the Streets, ch. 12. 


ſect. 19. 
Felons. See Arre/t under Lett. D. 


Warrant, ch. 13. ſect. 28. 

Where the may execute a Warrant out of their own 
Precincts, ch. 13. ſect. 30. 

Whether they have Power to commit or bail thoſe 
whom they have ovine, ch. 15. ſect. 8, 9, 26. ch. 
16. ſect, 

What Offences are to be preſented by them, ch. 
ſect. 34. 

They are proper ' Oifcers for executing the Warrants 
of Juſtices of Peace, ch, 10. ſect. 35. 


ch. 10. ſect, ich 37. 


Whither whey 10 to be appointed FM the How appoint- 

' Sheriff, ar Steward, c. or choſen by ed. 
the Decennary, ch. 10. ſect. 37. 

Whether, a Cuſtom that the Inabitants of a Town 
ſhall ſerve the Office of Conſtable by Turns be good, 
ibid. 

Whether a Woman may ſerve the Office of Conſtable, 
ibid. 

By whom a Conſtable may be removed; ck. 10. ſect. 38. 

Whether Attornies and Barriſters are ho are pri- 


; privileged from \ being Conſtables, ch. vileged from 
10. ſect. 39. being Con/la - 
bles. 
| Whether Aldermen of London, ch. 10. ſect. 40. 


Whether Captains of the King's Guards, ch. 10. ſect. 


. 41. 
| Whether Apothecaries, ch. 10. ſect. 45. 


Whether all practiſing Phyſicians as well as thoſe of 
London, ch. 10. ſect. 41, 44. 

Whether all Surgeons as well thoſe of Londen, ch. 10. 

, ſect. 42, 43. 


Whether Gentlemen of Quality, ch. 10. ſect. 41. 
Whether 


| 


Where in making an Arreſt they need not ſhew their 


Whether. of Common Right they may a& by Deputy, 


1 
- x) co ten) — 1 — 2 — © ow * 1 3 333 Wu l an — 
. - I ; Sd 5 OE _ ay Sas 2 — — — * ates > — . — , 2 e * 4 wy ate] WEE * oe 3 MISS OY — 
S 2 ge —— 5 — — =, 2 : Ea” b * — . FW N n — _ : 8 — — 7 4 
- * S > . - 1 . ** . 7, * 4 7 - =_r” -- 6d N 14 "Xx LM 2 > o — Lud” | — — - N — 

— = — — — > — — * — ” 0 "i 2 p CODEN — — — — 0 — 2 1 — — 8 - — 2 — — 8 * * : — . _ — . ve. 4 — - * - 6 — oo 8 * wa 

> — 2 * — . A — - — —— H[— — — — — G * = a. ”. * =» - 1 — * 3 1 * 3 — — — "w7 - 2 A — 8 
— i he Bl — — * C 9 — 2 n N — — — — - —— — 1 2 — 5 — —— — 2 8 * — * —— 12 — = + dif - P * 8 — . E 2 

2. "Þ 22s: — — — — — — — — — — — — TAE oancn— — 5 ——_ 3 ä 1 * — — — a — 


Index to the Second Book. 


D. 


Whether one may be commited, fined, or amerced or 
indicted for refuſing to be ſworn Conſtable, ch. 10. 
ſect. 46. | . 1 

What ought to be the Form of the Indictment, ibid. 

Whether the Court of King's Bench will command an 
Admiſſion or Reſtitution into, or Diſcharge from 

the Office of Conſtable, ch. 10. ſect. 47. : 

What Power of this Kind Juſtices of Peace have in Re- 
lation to Conſtables, ch. 10. ſect. 48, 49, 50. 


Conſtruckion. See Statute. 
Contempt. 


Where it makes a Man liable to an attachment. 


the Title of Attachment, 
It is a Contempt to adviſe one aga 
rant is iſſued, to abſent himſelf, ch. 29. ſect. 4. 


Whether the Temporalities of a Biſhop may be ſeiſed 
for Contempts, ch. 33. ſect. 116. PO 

Commitments for Contempts, whether bailable, ch. 15. 
ſect. 37» 64, 76. See Bail, Lett. J. | 

Contempts in any Court of Record fineable, Ne. ch. 
10. ſect. 15, 17. | 

And puniſhable by Impriſonment, alſo by 


See 


, alſo by any, Court of 
Record except the Leet, ch. 1. fect. 117. 
An Amercement for a Contempt needs no Aﬀeerment, 
ch. 10, fect. 19. | 


Contra pacem, Contra Coronam, Cc. See | Indickment, . 


Centra formam Statuti. See Indidment, K. and 
Statute. . 


Convittion. 
Whether on a joint Indictment ſome of the Defen- 
dants may be acquitted, and others convicted, ch. 
25. ſect. 89. 5 15 3 | 


Whether a Conviction on one Proſecution may be | 


| pleaded to another. 


Lett. C. 
Where a Conviction diſables. a Man from being a 


Witneſs or Juror, ch. 46. ſect. 19 to 24. ch 43. 
ſect. 25. | | 2 
1 I Certiorari be grantable after a Conviction, 
ch. 27. ſect. 31, 32. 
Statutes excluding from 
extend to thoſe who are convicted by confeſſion, ch. 


27. ſect, 28, 31. | | __ | , 
Perſons convict of F 2 &c. not bailable, except by 


the King's Bench in pecial Caſes, ch 15. ſect. 40, 
80. | ; | BY 
Cook. See Charge. 


Copp. 


See Autrefoits acquit, &c. 


: 


Where a Defendant ſhall have a Copy of the Indi- 


ment, ch. 39. ſect. 13, 14, 157. 


Copphold. 


I 


Whether forfeitable for Treaſon or Felony, ch. 49. | 


_— — 


ſect. 7. | 
Corbet, Sir John, his caſe, ch. 15. ſect. 67 to 71. 


inſt whom a War- | 


Clergy Perſons found Guilty, | 


| viewed, ibid. | 


| Where a Body may be taken 
„„ | ? KENT 


| Cozoner. 


| . 
Coroner an antient Officer, ch. 9. ſect. 1. 
Whence ſo called, ibid. | 
The Number of them in each county, ibid. 
Wefim. 1. requires that they ſnhall be Knights, 


4 


Knights, ch. 9. ſect. 2. 


* 
i 


Whether the Intent hereof be not anſwered y chuſing 
Men of good Ability, ch. 9. ſect. 3. | 
14 E. 3. requires that they have Land in Fee, ch. 9. 


ſect. 4. } | 
Their Office determines not 
King, ch. 9. ſect. 5. 
The Form 'of a Writ for 
tion, ch. 9. ſect. 6. b 
In what Manner they are to be ſworn, ch. 9. ſect, 3. 
If inſufficient, the County muſt anſwer, ch. 9. ſect. 8. 
They are to be choſen by the Freeholders, ch. g. ſe. 
9, 10. VV 
The Franchiſe of making them cannot be claimed by 
Preſcription, ch. ꝙ ſect. 11. 7 
For what Cauſes, and by what Writ Diſcharge. 
they may be diſcharged, ch. . ſect. 12. | 
How the Writ for their Diſcharge may be ſuperſeded, 
ch. 9. ſect. 13. e . 


111 


by the Demiſe of che 


| their Elec- Election. 


5 

Whether a Coroner be a Keeper of the Peace and may 
grant Proceſs, and may take Sureties for it. ch. 8. 
ſect. 5, 


How far he has J uriſdiction over Of- Sea. 


:ences on the Seas, ch. g. ſect. 14. 
How far over Offences within the Verge Verge 

of the King's Court, ch. 9. ſect 15. Court. 
An Indictment before a Coroner of the County, and 

a Coroner of the King's Houſe, of an Offence not 
laid within the Verge, void, ch. 9. ſect. 16. 
Whether an Indictment can be well taken by one and 

the ſame Perſon, being Coroner of the County, and 
of the King's.jhouſe, ch. 9. ſects 1177 ; | 
Where the Coroner of the King's Houſe may inquire 
of Death without the Coroner of the County, ch. 
9. ſect. 18. | 3 


of the / 


In what Manner he is to take an Inqui- Inguiſition of 
ſition of Death, ch. 9. ſect. 19. 20. . Death. - 
He is to enquire of the Death of thoſe who die in 

Priſon, tho not mentioned in the Statute , De Officio 
| "Corengteris, Ch. 9, fect, 4. - + 
The Inquiſition muſt ſhew.where it was taken, and the 
Jurors Names, and that they were ſworn, but needs 
not ſhew that they were of the next adjacent Towns, 
7 U 


How it muſt ſhew that the -Coronex was Coroner of the 


Place, ch. 25. ſect. 119, 18. 
It is void unleſs taken on View, ch. . ſect 23. 
Who ſhall take the Inqueſt where the Body cannot be 


' Townſhip, Cc. amerced for ſuffering a Body to lie till 
it be putrified, ibid. Es 
up in order to be viewed, 


Where an Inquiſition ſhall not be received for having 
been taken too long a Time after the Body hath 
been buried, ch..g. ſect 24. worry rr aaron 5% 
Whether the Inquiſition muſt be taken in the ſame 

Place where the Body was viewed, ch. 9. ſect. 25. 
| | Whether 
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Whether it be void as to Acceſſaries, ch. 9. ſect. 26, 

Whether it ought not to inquire of the Circumſtances 
and Cauſes of the Death, ch. 2. ſect. 28. 

Where it ſhall cauſe the Townſhip to be amerced which 
ſuffers the Offender to eſcape, or thro' whoſe Neglect 
of repairing a Bridge, &c. the Death happened, ch. . 
ſect. 28, 29. | | 

The Puniſhment of a Coroner for being remiſs in ta- 
king an Inquiſition, ch. 9. ſect. 29, 30. 

Far not certifying it to the next General Gaol-Deli- 
very, Ch. 9. ſect. 30. 

In what Manner, and under what Penalty he is to 
take and certify the Evidence, and bind over the 

Witneſſes, ch. 9. ſect. 31. 

Whether the Judges may compel the Petit Jury, acquit- 

ting a Defendant of ſuch an Inquiſition, to find by 

what other Means the Deceaſed came by his Death, 


ch. q. ſect. 33. 
| D. 


Whether a Coroner may inquire of Houſe-breaking, 


Rape, and Breach of Priſon, ch. . ſect. 35. 
Whether of Treaſure-Trove, and Royal Fiſhes, ch. 9. 
Jeet. 40, 37. * 
He may receive Appeals 
ſect. 39. | 
Whether he be the only Judge in ſuch Appeals, and 
the Sheriff's Preſence be only required for his taking 
2 Counter-Roll, ibid. | 
Whether he can receive an Appeal or Abjuration of an 
Offence out of the County, ch. 9. ſect. 40, 43. 
Whether he can try the Apellees, and what proceſs he 
may award againſt them, ch. 9. ſect. 41. 
The Certiorari for the Removal of ſuch Appeal muſt be 
directed to him and the Sheriff, ch. 9. ſect. 42, 


of Felony and Mayhem, ch. g. 


Whether he may receive the Appeal of an Approver of 


an Offence in the ſame or a different County, and 
what Proceſs he may award thereon, and whether 
he may award an Exigent, ch. 9. ſect. 43. ch. 24. 
ſect. 22. | 


How far he may take an e, ee or the Confeſ- 


ſion of the Breach of Priſon, or the Confeſſion of 


that or any other Felony by an Approver, ch, 9. 
met, 44 © | | 
E. 
Where Coroners act judicially, the Act of any one of 
them is an Act of all, but not where they act mini- 
ſterially, ch. 9. ſect. 45. 
After a Cauſe is attached in one as Judge, the Proceed- 
ing of any other will be void, 15d. 
Fee. Whether a Cotoner may take a Fee in 
any other Caſe except That of Perſons 
Nain, and whether in Caſe of Death by Miſadventure, 
ch. 9. ſect. 46, 47, 48. e 


F 


Whether a Coroner's Record of an Abjuration, or Con- 
feſſion, admit of any Traverſe to its Truth, or Plea 
of its being unfairly taken, or concerning the Identi- 
ty of the Perſon, ch. 9. ſect. 49. 5 

Whether the Judge may not take an 

ormandam conſcientiam, ibid. 


Inquiry, Ad in- 


Whether an Eſcape found before a Coroner, be traverſ- 


able, ch. 9. ſect. 50. 
Whether the Flight of one found Guilty of Homicide 
before the Coroner be traverſable, and whether it 


| ſhall be avoided by a contrary finding before Juſtices 


Vor, II. 


f 


| 


of Oyer, and what is forfeited by it, ch. 9. ſect, 51, 
ch. 49. ſect, 14. 
Whether a Coroner's Inqueſt finding one a Fele de ſe, 
be traverſable, ch. 9. ſect. 52, | 
Where a Melius inguirendum thall be awarded on ſuch 
Inqueſt for the Coroner's Mitbeh..viour, ch. 9. ſect, 


IN 


| : Cozpozation. 

Whether there be any Neceſſity that Jurors have a Free- 
hold for Trials in Corporations, ch. 43. ſect. 12, 14, 
24. 


Conreftion, | 
Where Perſons convict of Laiceny may be ſent ta the 
Houſe of Correction, ch. 33. fect. 134. 


Corruption of Blood. 


Judgment by the Civil Law corrupts not: the Bleod, 
ch. 4. ſect. 10. ch. 23. fect, 12. 

Every Attainder of Treaſon and Felony takes away 
the Nobility and Gentility of the Perſon attainted, 
ch. 49. ſect. 47. | | 

And diſenables him from inheriting or being inherited, 
ch. 49. ſect, 58. 

And bars all others from deriving a Deſcent from any 
Anceſtor thro' him, ch. 49. ſect. 49. . 

Vet it leaves the Party a Capacity to purchafe for the 
King's Benefit, neither will it during his Life ſuffer 
his Younger Brother to be Heir to the Father, ch. 
49. ſect. 50. 5 

It cannot be abſolutely ſalved without an Act of Par- 
liament, ch. 37. ſect. 57. ch. 49. ſect. 51. 5 


| Coſts, 

For coſts an an Information Criminal, or 

Inkozmation, A. F. 

Where a Pardon will diſcharge Coſts given by a Spiri- 
tual Court, ch. 37. ſect. 43, 53. . 

How they are to be taxed on the Removal of an In- 
dictment by Certiorari, ch. 27. ſect. 56, 5 7. 


Counſel, 


No one ſhall have Counſel on the General Iſſue, unleſs 
ſome doubtful Point of Law ariſe, ch. 39. ſect. 1, 

Inſtances of ſuch Points, ch. 39. ſect, 4. 

The Reaſon of the Law in this caſe, ch. 39. ſect. 2, 

The priſoner muſt propoſe the Point, ch. 3g. ſect. 4. 

But in Appeals, (ch. 39. fect. 3.) and upon Special Pleag 
and Aſſignments of Error, (ch. 25. ſect, 29. Ch. 39. 
ſect. 5.) the Defendant ſhall have Counſel. 

But not for a Queſtion concerning Parliamentary Pro- 
ceedings, ch. 39. ſect. 6. 

Whether any one may be Counſel who is not aſſigned 
by the Court, ch. 39. ſect. 5, 7. | 
Whether the King's Counſel may be fo aſſigned, ch. 

9. lect, . | 
Whether a Counſel once aſſigned can be diſcharged 
without the Priſoner's Conſent, ch. 3g. ſect. 8. 
What Proviſion is made by Statute for Counſel in Treas 
ſon, ch. 39. fect. 10, II, 12, 


Covin. See Ble ading. 


1 


qui tam, Sec 


Counlelloz. 
Where liable to an Attachment, ch. 22. ſect, 30. 
6 M Count; 
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In what Count Treaſon beyond gea was indi 
Count. | | ' Common {6M ch. 25. 6x4 48. Ruble ” 


A Count which doth not purſue a Writ abates it, See | In what County by 25 H. 8. ch. 25. ſect. 49. 
Abatement, | From what County the Petit Jurors ſhall come where 


For the Form of the Count in an Appeal. See Ap-| the Court which took the Indictment of ſuch Trea- 
peal, Lett. M, N, O. ſon, removes into a different County, ch. 2 5. ſect, 


For the Form of a Count or Avowry for the Recovery | 50. 
of an Amercement in the Torn or Leet, ch. 10. What is a ſufficient Alignment of Commiſſioners by 


ſect. 21, 22. the King in Purſuance of this S 28. f 
Where a Woman's Conſent to a Raviſher ſhall be 5x. fe | : an Gs e nr 
taken by Implication in a Count in Appeal of Rape, Whether Treaſons in Ireland are within the Purview 
ch. 23. ſect. 63. | of it, ch. 25. ſect. 52. | 
How an Appellee may be proceeded againſt at the Suit | Whether it be repealed by 1 & 2 Ph, & Ma. ch. 25. 
of the King on the Count in Appeal after a Nonſuit | ſect. 53. | : 
of the Appellant, ch. 25. ſect. 7 to 13. Acceſſary in one County to a Felon in another, where 
indictable, ch. 25. ſect. 54. ch. 29. ſect. 48. to the 


Counter-Roll. End of the Chapter, | 
Sheriff to have a Counter-Roll with the Corner, ch. g. In what County a Qui tam may be brought. See 
1 Inkozmation, C. 
| From what County the Jury for the Trial of a Cauſe 
County. is to be returned, ch. 40. See Jurozs, A. 
How far Juſtices of Peace for the County may act out 
A. | Wo, of it, or within a Liberty, ch. 8, ſect. 29. 
In what County Appeals are to be brought, ch. 23. ſect. « = Is 


35» 47» 7Te . h | Where a Man found Guilty is one County of a capi- 
Whether a Coroner may receive an Appeal of an Of- tal Offence therein, within the Feen of Clergy 
fence out of his own County, or award Proceſs out ſhall be ouſted of his Clergy in Roſpect of an 2h 


of it, ch. 9. ſect. 40, 43. See Gaol-Dekivery, 15 | 
Whether Tuſtices of Orr, pe in =_ County 3+ 8 bo og County, ch. 33. ſect, 80, 87, 82, 

to try Offences in another, ch. 5, ſect, 18, 1 1 
Whether a Man can be put to anſwer in one County 1 _ Sn _ 8 n * 
for an Offence in another, — 25. 1 5 „ch. 
Whether a Grand Jury can find an Indictment of an 3 5 

Offence out of their own County, ch. 25. ſect. 34. N pr ry to . 9 2. 


Whether a Man can be found Guilty of an Indictment * 
rok Ia A 3 8 35* | Where Proceſs may be awarded into a County different 
. * » 0 0 9 . . o , . 4 : LS - n i 
Whether an Acquittal of an Offence in one County, from that wherein _ = t fits, ch. 27. ſect. 1. 


be any Bar to an Indictment in another, ch. 35. ſect. | | 0 vo, | 
| Whether all Perſons be bound to take Conuſance of 


Whether the County in which the Offence aroſe be| Attainders in their own County, ch. 29. ſect. 39. 
ſufficiently ſhewn by being put into the Margent of See Notice. 5 
the Indictment; and whether in any caſe it may be] A City and the County thereof prima facie equivalent, 


taken by Intendment, ch. 25. ſect. 34. ch. 23. ſect, 120. 


Whether there be any Difference in this reſpe& be- | | 
tween Offences tranſitory and local, ch. 25. ſect. 35. County Palatine. See Palatine. 


In what County Homicide in one county from a Stroke 1 | 
in another is indictable, ch. 25. ſect. 36. | Court, 
In what County a Nuſance in one County to another, | 1 


ch. 25. ſect. 37. 1 | 

In what County Goods ſtolen in one County are car-| All Courts muſt derive their Juriſdiction from the 
ried into another, ch. 23. ſect. 38. Crown, eh. 1. ſect. 1. . 

In what County a Woman taken by Force in one] Whether the King in Perſon can fit in Judgment upon 


County and carried into another, ch. 25. ſect, 40. an Indictment, ch. 1. ſect. 2. | 

B Whether in Cauſes between Party and Party, ch. 1. 
- . : | . 'f Ek. 2. 

Whether one be indictable here for a ſecond Marriage Whether he can add to or otherwiſe alter the Juriſdic- 


where the firſt was beyond Sea, & e converſe, ch. 25. tion of an ancient Court, ch. 3. ſect. 3, 4, b. 
| Whether he have delegated his whole judicial Power 


ſect. 39. | 
Where 3 the Coin, and Felonies in Walis ch 4 
: are indictable, ch. 25. ſect. 41. , . ; 


Whether an Acquittal in Wales be a good Bar of an : 5 
Indictment in England, ch, 25. fect. 42. ch. 35.] Whether all Courts of Record may fine Courts of Re- 
and impriſon and keep the Peace, and cord, 


ſect. 10. 
whether any other Court have the 
95 | like Power, ch. 1. ſect. £4, 15. ch. 8. ſect. 3. 


In what County Treaſons and Felonies upon the Sea are | Whether their Proceedings be removeable without Writ 


indictable, ch. 25. ſect. 43 to 48. | of — or Certiorari, ch. 1. fect, 14. 3 
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Whether they admit of any Averment againſt their 
Truth, ibid. 

How they may puniſh Contempts, ch. 1. ſect. 15. 

Whether they may diſcharge the Arreſt of their Suitors, 
&c. ch. 1. ſect. 18. 

In what Courts an Informer qui tam muſt ſue. See 
Inkozmation, C. 

Judgment for ſtriking, &c, in a Superior Court, ch. 48. 

| ſect. FI, 12. | oe 


C 


Where the Court ſhall judge in Diſcretion what is a 
reaſonable Time for bringing an Appeal of Larceny 
or Rape, ch. 23. ſect. 48, 51, 52, 72. 


Whether it may allow a Clerk his Clergy who doth | 


not demand it, ch. 33. ſect. 112. | 
Whether the Court or Ordinary ſhall determine whe- 
ther a Perſon be intitled to the Benefit of Clergy, 
ch. 33. fect. 113. n 
Whether the Court may inquire without a jury of freſh 
Suit, ch. 33. ſect. 52. | | 
Whether of other Matters inquirable by an Inqueſt of 
Office, as of the Damages of an Appellant, ch. 23. 
ſect. 52, 53, 147+ 
W hether it may increaſe or abridge the Damages found 
by an Inqueſt of Office, ch. 23. ſect. 147. and ſect. 
151. 
Whether it may inquire of the Sufficiency of an Ap- 
pellant to anſwer Damages, ch. 23. ſect. 151. 
It is not bound of Right to admit one to be an Ap- 
prover, ch. 24. ſect. , 12. 
Its Delay ought not to prejudice any one, ch. 36. ſect, 


14. 
Where Perſons under the Commitment of a Court are 
bailable, See Bail, under Lett. E. I. 


D. 


Inferior Courts, where liable to an At- 
tachment for acting without Juriſdic- 
tion, ch. 22. ſect. 25. 

Where for acting unjuſtly, oppreſſively, or irregularly, 

ch. 22. ſect. 20. 

Where for refuſing to do Juſtice, ch. 22. ſect. 27. 

Where for Contempts of Superior Courts, ch, 22, ſect. 
28, 29. 

Where it is good Ground of an Attachment to make 
Uſe of the Proceſs of a Superior Court as a Stale to 
help the Juriſdiction of an Inferior one, ch. 22, ſect. 

o. 

Where Perſons committed by inferior Courts are bail- 
able, ch. 15. ſect. 77, 78, 7 

Where an inferior Court may be ſuperſeded by à Cer- 
tiorari. See Cerxtiozari, Lett. G. 

In what Caſes, and how far a Suit in a Spiritual Court 
may be diſcharged by the King's Pardon, ch. 37. 
ſect. 41, 42, 43. g 

For other Matters. ſee Commiſſ on, Judges, 


Inferior 


Courts. 


Jurisdiction, and Dffice of the Court, and | 


Diſcretion, and Uerge of the Court. 
Craven. 


The Conſequence of becoming a Craven or crying | 


Coward, ch. 45. ſect. 3. 


Credit. 


Reſtored by burning in the Hand, ch. 33. ſect, 129. 
Or by a Pardon, ch. 37. ſect. 48 to 53. 


Cuſtodia Parelchalli, ch. 6. ſect. 5. ch. 23. ſect. 4. 


| 


Cuſtom. 


Whether it be a good Cuſtom to ſerve the Office of 
Conſtable by Turns. Sc. ch. 13. ſect. 37. 

Whether the Cuſtom of any other Place ſhall prevail 
againſt the Privileges of the Officers of the Courts 
of Meſiminſter Hall, ch. 10. ſect. 39. 

Whether a Cuſtom to make By-Laws in a Leet con- 

cerning Matters of Private Intereſt be good, ch. 10. 
ſect, 63. | 


Cuftos Rotulozm. | 


Whether he can certify the Records of the Seſſions of 
the Peace, ch. 27. ſect. 42. 


Cut⸗purſe. 


Whether ouſted of Clergy, ch. 33. ſect. $9, 60. 
On Indictment of what Form, ch. 33. fect, 25. 


Oamages. 
F OR Damages in Appeal, See Appeal under 
Lett. R. 
Whether they may be aſſeſſed by the Court without 
any Inquiry by ; Say ch. 23. ſect. 32, 53, 142. 
Whether Damages found by a Jury may be encreaſed 
or abridged by the Court, ch. 23. ſect. 147. 
Whether any Damages can be given upon an Indict- 
ment to the Party grieved, ch. 25. ſect. 3. 


Day. 
No Fraction of it to be allowed, ch. 23. fect. 34. 
How far neceſſary to be ſet forth in an Indictment or 
Appeal, ch. 25. ſect. 77 to 83. ch, 23. ſect. 86 to 


90. See Jndictments, H. - | 
A Miſtake of the Day, not material upon Evidence, ch, 


23. ſect. 88. ch. 46. ſect. 32. ch. 25. ſect 81. 
Where Suits are put without Day by the Demiſe of 


the King, ch. 27. ſect. 104, 105. 
Where by the Juſtices not coming, ch. 27. ſect, 136, 


See Dilcontinnance. 
Deceit. 


Where a Deceit tending to impoſe on a Court is a 
good Ground of Attachment, ch. 22. ſect 43. 


Deet-ſfealers. 


What Rocognizance is required for a Certiorari for Re- 
moval of a Conviction of Deer-ſtealing, ch, 27. 


bd 2 


Dekault. 


What Proceſs ſhall be awarded upon a Default, ch. 27. 


ſect. 19. 20. 


Delay. 


No one ſhall receive Prejudice by the Delay of the 


Court, ch. 36. ſect. 14. | 
Where ſuch Delay is a good Ground of an Attach. 
ment, ch, 22, fect, 27. 


Demand. 


Index to the Second Book- 


Demand. 


Whether the Benefit of Clergy ſhall be allowed where 


it is not demanded, ch. 33. ſect. 112. 
At what Time it may be demanded. ch. 33. ſect. 110. 
Whether it may be demanded by the Ordinary on the 
Behalf of a Priſoner, ch. 33. ſect. 113. 8 


Demiſe. 


Whether all Commiſſions determine by the Demiſe of 
the King, ch. 1. ſect. 11, 12, 13. 

Whether ſuits are put by it without Day, ch. 27, 104, 
105. ; 


Demurrer. 


Whether a general Demurrer being adjudged againſt a 
Priſoner, Judgment and Execution ſhall go againſt 
him, or whether he may plead the General Iſſue, ch, 

1. ſect. 1. 

Whether a Demurrer for the Inſufficiency of an Ap- 
peal, or concluding with a Prayer that the Writ may 

be quaſhed, bar the Party from taking the General 
Iſſue, ch. 31, ſect. 6. | 

Whether there be any Demurrer in Abatement, ibid. 

Whether a Demurrer may be received after Iſſue or 

Verdict, ch. 31. ſect. 8. 

Whether he who demurs can be ſaid to ſtand Mute, ch. 
30. ſe. 3. | 

Whether an Appellant may be nonſuited after a De- 

murrer, ch. 23. ſect. 95. 

Whether an Informer qui tam may demur to a Plea 
without the Attorney General, ch. 26. ſect. 72. 


Dentzen. 


Who are Denizens within the Statute de medietate 
linguæ, ch. 43. ſect. 39. 


Depending. 


Where it is a good Plea that another Indiftment, In- 


formation, or Appeal are depending for the ſame 
Thing, ch. 34. ſect. 1. ch. 26. ſect. 63, 

Whether an Appeal depending before Juſtices in Eyre 
be pleadable to one brought into the King's Bench in 
the ſame County, ch. 3. ſect. rr. 

Where an Appeal removed by Certiorari may be ſaid to 

be depending in the Court above, ch. 23. ſect 126. 

Where an information, &c. may be ſaid to be depend- 
ing, ch. 26. ſect. 63. 


Depoſitions. 
Where Evidence, ch. 46. ſect. 6 to 14. 


Depuvation. 
Where avoidable by a ſubſequent Pardon, ch. 37. ſect, 


53. ] 
Whether a Clerk who has been admitted to his Clergy 
for a Crime may be afterwards deprived for it, ch. 
33. ſect. 130. g c 


Deputy. 
Whether a Judge may act by Deputy. ch. 1. ſect. g. 
Whether a Certiorari, directed to a Judge may be re- 
turned by his Deputy without ſhewiag a Power to 
make a Deputy, ch. 27. ſect. 71. 


Whether a Conſtable of common Right may act by 


Deputy, ch. 10. ſect. 3b, 37. | 
Gaoler, how far puniſhable for the Default of a De. 
puty, ch. 19. ſect. 27. 


Deſcent. 


No one can derive a Deſcent thro' one whoſe Blood is 
' corrupted, ch. 49. fect. 49. 
Deſcent from Brother to Brother is immediate, ibid. 


De ſon to2t Demeſne. 


Whether it anſwers all the ſeveral Matters alledged in 
a Bar, ch. 12, fect. 18. | 


Debt. 


Fines and Amercements in the Torn or Leet are reco- 
verable by Action of Debt, ch. 10. ſect. 20. 

What ought to be the Form of a Declaration in ſuch 
Action. ch. 10. ſect. 21, 22. HE 

Whether the Defendant may wage his Law, th. 10. 
ſect. 31. | | 


Detainer. 


Where an Attorney may juſtify the Detaining of his 
Clients Writings, ch. 22. ſect, 10. 


Dignity. 


Whether a Juſtice's Commiſſion is determined by the 


Acceptance of a new Name and Dignity, ch. 5. 
ſect. 6. | 8 
A Peer is to be named by his moſt Noble Name of 
Dignity, ch. 23. ſect. 103. 15 

A Nobleman's Name of Dignity will ſupply the Want 
of the Surname, ch. 23. ſect 1oU[0. 

Garter King at Arms, a Name of Dignity, ch. 25. . 
ſect. 71. | 

The Omiſſion of a Name of Dignity, a good Plea in 
Abatement, ch. 23. ſect. 101. ch. 25. ſect. 71. 


DODillcontinuance. 


A. 


What ſhall be called a Diſcontinuance, and what a 
Miſcontinuance, ch. 27. ſect 89, 103. 

Whether a Diſtringas being returnable a Day after the 
VJenire, make a Diſcontinuance, ch. 27. ſect go. 

Whether a Term intervening between the 7%e and 
Return of a Capias, ch. 27. ſect, gr. 


j Or a Day given to a diſtant Term, ch, 27, ſect. 92. 


Or an Adjournment of the Term without an Adjourn- 
ment of the Suit, ch. 27. ſect. 93. 

Or a Variance between the Original and Proceſs, &c. 
as to the Neſcription of the Parties, ch. 27. ſect. 94. 

Or the Want of a Continuance of the Proceſs againit 
the Jurors, ch. 27. ſect. 95. = 

Or a Variance between the firſt and ſubſequent Proceſs 
againſt Jurors, or an Omiſſion in ſuch Proceſs, or 
the iſſuing of it without any Award, ch, 27. fect. 
96, 97, 98, 99. 
r the making a new Commiſſion of Juſtices, &c. or 
altering the old one, ch. 27. ſect. 10 1. ch. 5. ſect. 12, 

Or the removing an Indictment after Iſſue joined. ch. 
27. lect. 102, 


B. 


Whether a Diſcontinuance, or a Miſcontinuance be ſalved 


by an Appearance, ch. 27, ſect. 107, 108, 109. 
| | Whether 


Lider to the Second Book. 


Whether the Diſcontinuance of one Appeal be a Bar 
to another, ch. 23. ſect. 132, 136. 

Whether a Certiorari will remove an Indictment which 
is diſcontinued below, ch. 27. ſect. 79. 

Where a Replication omitting Part of the Bar diſcon- 
tinues the Suit, ch. 23. ſect. 137. 


Diſcretion. 


He who wants it cannot be a Witneſs, ch. 46. ſect. 27. 

Whether the Court have a Diſcretionary Power as to 
Matters of Right, wherein it has an Authority by 
Statute, ch. 26, ſect. 13. 

Where it may give a Diſcretionary Judgment, ch. 48. 
ſect. 14. See King's Wench, A. 


Dilpenſation. 


Whether it can tolerate any Thing that is malum in ſe, 
as Eſcapes ſuffered by Gaolers, &c. ch. 37. ſect, 28. 


Whether it can tolerate what is merely malum prohibi- | 


tum, ch, 37. ſect. 29. 
Whether it can in any Caſe ſuſpend a whole Statute, 
or introduce a Monopoly, or prejudice the private In- 
tereſt of the Subject, ibid. | 
Whether by Non ob/tante in ſome Caſes it may diſpenſe 
with a Statute which ſays that in ſuch Caſes a Non 
oh ante ſhall be void, ch. 3g. ſect. 29. 
Whether a Diſpenſation of the Statutes of Martmain 
need a Non ob/tante, ch. 37. ſect. 30. | 
No Diſpenſation by Non ot/tante is good at this Day, 
en, „ ec. 3. -- | 
No Statute can be diſpenſed with before it is made, ch. 
37. ſect. 32. 
Whether the King can grant over the Power of diſ- 
penſing with a Penal Statute, ch. 26. ſect. 79, 80, 
81, 82. f . 


Diſſolutton. 


Whether a Commitment by Parliament be determined 
by a Diſſolution, ch. 15. ſect. 74. 


Diſtreſs. 


To what Fines and Amercements in a Court Leet it is 
incident of Common Right, ch. 10. ſect. 25. 

In what Lands ſuch Diſtreſs may be taken, ch. 10. 
ſect. 26. 

Whether in the Highway, ch. 10. ſect, 27. 

Whether of a Stranger's Beaſt, ch. x0. ſect. 28. 

Whether without a Special Warrant, ch. 10. ſect, 30. 

Whether the Goods diſtrained may be ſold, ch. 10. 
ſect. 29. | 

In what Manner the Avowry for ſuch Diſtreſs is to be 
made, ch. 10. ſect. 21, 22. 

| Diſtreſs infinite, where awardable, ch. 2. ſect. 10. 

Where a Di/tringas is the Proper Proceſs againſt a Peer 
or Corporation, ch. 27. ſect, 12, 14% 


| Doo. 
Doctor in Divinity, whether a good Addition, ch. 23. 
ſect. 110. | | 


Dooꝛs. 
Where they may be broke open to make an Arreſt, 
ch. 14. 
Dower. 


Whether Dowers of all Kinds were forfeited at Law 
3 and Felony, in whoſe ſoever Hands the 
OL, II. | 


Lands came, and tho! the Attainder were pardoned, 
ch. 49. ſect 42. 

Whether Land given jointly to Husband and Wife be 
forfeitable b 13 Attainder, ch. 49. ſect. 43. 
Whether the Hus band being erroneouſly attainted and 

levying a Fine, the Wife may net bring Dower 
within five Years after the Reverſal of the Attain- 
der, ch. 49. ſect. 44. 
At this Day Dower is not forfeited by an Attainder of 
Felony, but only by an Attainder of Treaſon, ch. 
49. ſect. 45, 46. 
Where a Woman may have an Appeal of the Husband's 


Death, and yet be barred of her Dower, ch. 23. 
ſect. 37. | | 


| 


Durels. 


An Approver may diſavow an Appeal taken from hi 
by Dureſs, ch. 24. ſect. 20. PP from him 


Owelling-Houſe. 


Whether a Chamber, or Lodgings, c. may come un- 
der the Notion of a Dwelling-Houſe, ch. 33. lect. 97. 


Eccleſiaſtical Court. See Court. 


Egpptians. 


OT intitled to a Trial per medietatem li 
| N ch. 43. ſect. 46. b e 


Eleckion. 


Conſervators of the Peace by Election, ch. 8. ſect. 8. 
The Appellee has the Election to wage Battel or plead 
the General Iſſue, ch. 24. ſect. 23. ch. 45. ſect. 1. 


ment for refuſing to act in it, ch, 25. ſect, 57. 
Elopement. 
ch. 23. ſect. 37. 
Enemtes. 


Their Reſcuing a Priſoner excuſes the Gaoler, ch. 19. 


ſect. 9 and 15. 
Engliſh. 


Additions may be in Engliſb, ch. 23. ſect. 106. 

The Body of an Indictment in Engliſs is void, ch. 25. 
ſect. 87. 

Where a Caiminal is to be arraigned in ZEnglfh, Cc. 
ch. 28. ſect. 3. | 


Exroz. 

Writ of Error lies not of the Proceedings before the 
Conſtable and Marſhal, ch. 4. ſect. 17. | 

Nor of a Conviction, ch. 50. ſect. 1. 

Whether an Acquittal, or Conviction on an erroneous 
Inditment or Appeal be pleadable to a ſecond Pro- 
ſecution, ch. 36. ſect. 2 and 15. ch. 35. ſect. 8, 9. 

Where Errors in Proceſs are fatal, ch. 27. ſect. 107, 
108, 109. See Diſcontinuance, B. pres 

Writ of Error of no , unleſs the Record be cer- 


tified in Time, ch. 27. lect. 64. ; 
Whether it remove the Record where it is miſ- directed, 
ch. 27. ſect. 71. 


6 N Whether 


Election into an Office, how ſet forth in an Indict- 


Bars a Woman of her Dower, but not of her Appeal, 


1 ndex to the 


Whether it remove a Judginent given after its 75%, 
ch. 27. ſect. 78. 3 
Brings an inferior Court into Contempt for proceeding 
after it, ch. 22. ſect. 28. : 
An erroneous Attainder of the Husband bars the Wife's 
Dower ; but when it is reverſed it avoids the Bar of 

a Fine and Nanclaim, ch. 49. ſect. 44. | 
An erroneous Attainder of the Principal is ſufficient for 
the proceeding againſt the Acceſſary, ch. 29. ſect. 40. 
Whether a Perſon attainted be bailable upon an Alle- 

gation of an Error in the Record, ch, 15. fect. 79. 

Whether a Certiorari to an Inferior Court make its 
Proceedings erroneous. See Certiozart, G. ; 

How Judgments may be avoided by or without Writ 


of Error. See Falſifying Judgments and Dut- | 
lawzy. „ 
Eſcape. 
A. 


hat ſhall be Whether there can be an Eſcape where 


adjudged on there was no actual Arreſt, ch. 19. 
Eſcape from ſect. 1. 
an Officer. 


How far ſuch Arreſt muſt be juſtifiable, ch. 19. ſect. 2. 
How far the Cauſe for which it was made muſt be 
criminal, ch, 19. ſect. 3. ch. 22. ſect. 32. : 
Whether the ſuffering the Eſcape of one detained only 

for his Fees be criminal, ch. 14. fect, 4. | 

Whether it be an Eſcape to ſuffer a Priſoner to have 
more Liberty than by Law he ought to have, ch, 
19. ſect. 5, 10. | | 


How. far the Retaking of a Priſoner on a freſh Purſuit | 


excuſes an Eſcape, ch. 19. ſect. 6, 13. 
Whether a Priſoner's obtaining the Privilege of a Sanc- 
| tuary, in his Way to Gaol amounts to an Eſcape, 

ch. 19. ſect. 7. | 
How far the Admitting one to a Pur 

an Eſcape, ch. 19. fect. 8, 10. ch. 
Where a Reſcous, ch. 19. ſect. 9. 


B. 


gation amounts to 
33. lect. 120. 


here volun- . | | 
0 and What Eſcape is voluntary, and what 
where negli- negligent, ch. 19. ſect, 10, 11. 

ent. | 


Whether the Bailing a Perſon not bailable amount to 
an Eſcape, ch. 19. ſect. 10. | 

Whether every Eſcape not excuſed ſhall} be adjudged 
voluntary, ch. 19. ſect. 15. N | - 

Whether a Priſoner can be retaken af- 


| Retaking ter an Eſcape, ch. 13. fect. q. ch. 19. 
ſect, 12, 
I 
| What ought to be the Form of an In- 
Indiftment. dictment for an Eſeape, ch. 25. ſect. 


66. ch. 19. ſeęt. 14. 


How an Eſcape of Perſons committed by a Court is 


to be tried and adjudged, ch. 19. ſect. 15. 

How the Eſcape of other Perſons, ch. 19. ſect. 16. 

Where it muſt be judged by Juſtices in- Eyre, or the 
King's Bench, ch. 19. * 17, 18. 

Whether it be puniſhable by faltices of Gaol-Deli- 
very, or of Peace, ch. 19. fect. 19, 20. 

Whether a Preſentment of it be traverſable, ch. 19. 
ſect. 21. 


| 


Hou far the Party himſelf who eſcapes from an Arreſt 


Second Book. 


| D. 

Whether a voluntary Eſcape be puniſh- Puniſhment. 
able in the ſame 3 with the 
Crime for which the Party was in Cuſtody and is 
what Caſes, ch. 19. ſect. 22. 

Whether a Gaoler de facto be as much puniſhable as a 
rightful Gaoler, ch. 19. fect. 23, 27. 

Whether a Defet in the Warrant of Commi 
excuſe the Gaoler, ch. 19. ſect. 24. | 

How far it is neceſſary that the Crime for which the 
Party was in Cuſtody, was a capital one at the Time 
of the Eſcape, ch. 19. ſect. 25. | 

Whether it is neceſſary, in order to proceed againſt a 
Man for an Eſcape, that the Party eſcaping be at- 
tainted, ch. 19. ſect. 26. 


tment 


| The Principal, how far puniſhable for the Default of 


the Deputy, ch. 19. ſect. 27, 29. | | 

Whether the Office of a Gaoler ſhall be forfeited by 
an Eſcape, ch. 19. ſect. 30. 

Whether the Sum adjudged to be paid for 
Eſcape be moſt 
ch. 19. ſect. 31. 

Where ſuch Fine is ſtated, and 
ch. 19. ſect. 33. 35. 

Whether an Eſcape can be pardoned before i 
ch. 19. ſect. 32. ch. 37. ſect. 28. 

How the Marſhal is puniſhable for an Eſcape by\5 E. 
3. ch. 19. ſect. 34. | 

How Gaolers are puniſhable by 19 H. 7. ch. 19. fect. 


2 negligent 
properly a Fine or Amercement, 


where difcretionary, 


t happens, 


Where a Town is amerceable for ſuffering a Criminal 
to eſcape, and whether ſuch Efcape found by a Co- 
roner's Inqueſt be traverſable, ch. 9. ſect. 50. ch. 12. 
ſect. 2. 


| 


E. 

Where a private Perſon ſhall he ad- 
judged Guilty of an Eſcape for ſuffer- Private Per- 
ing a Felon arreſted by him, or de- ſons. 
livered into his Hands, to get out of 
his Cuſtody, Sc. ch. 20. ſect. 1, 2, 3, 4, 5. 

In what Manner he is puniſhable for ſuch an Eſcape 
Ch. 20. ſect. 6. 


Eſcape from 


is puniſhable, ch, 17. ſect. 5. 


Elcheat, 
No Eſcheat of Things not lying in Tenure, ch. 49. 
fect. 4- | 
Whether the Land go to the King by Way of Eſcheat 
for Treaſon, as it does for Felony, ch. 49. ſect. 29. 
Whether a Title of Eſcheat once veſted ſhall be reveſt- 
eld by Matter ſubſequent, ch. 36. ſect. 4. 
Whether the Lord by Eſcheat may enter without due 


Proceſs or Special Grant from the King, ch. 49. 
ſet. 3. | 


Eſquire. See Gentleman, 
Whether a good Addition, ch, 23. fect. 10 3. 


g Eſtoppel. 
Where a Confeſſion eſtops a Man from 
General Iſſue, ch. 31. ſect, 2, 3. 


See Confeſſion and General Iſle. 


pleading the 


Cves- 


Eves-bj0ppers. 
Torn, ch. 10, fect. 59. 
Evidence. 


A. 
the Priſoner's Preſerice, ch, 


Indictable in the 


Where it muſt be given in 
. | | 
Whether the Common Law in any Caſe required a 


certain Number of Witneſſes, ch. 25. ſect. 129. 


ch. 46. ſects 2. 

Two HWiineſ- Whether 1& 2 Ed. 6. which required 

ſes. two Witneſſes in Treaſon, was repeal- 

| ed by 1 & 2 Ph. & Ma. ibid. 

How far two Witneſſes are required by 1 & 2 E. 6. 
and how far by 7 V. 3. ibid. 3” 
Where the Confeſſion of a Defendant 

Confeſſion. out of Court may be given in Evi- 

_ dence againſt him, ch. 46. ſect. 3. 

Whether two Witneſſes of ſuch a Confeſſion are ſuf- 
ficient within the Meaning of the Statutes which 
require two Witneſſes, ch. 46. ſect. 4. 

Whether ſuch a Confeſſion can be given in Evidence 
by Parcels, ch. 46. fect. 5 

Depaſitions. In what Caſes Depoſitions taken out of 
| Court, or at a former Trial, may be 


given in Evidence, ch. 46. ſect. 6 to 64. 
Hear ſay. 


Similitude of 
Hands. 


| ſect. 14. See Hearlap. 
Whether Similitude of Hands be Evi- 
dence, ch. 46. ſect. 15. 
B. 
Mo are god Whether a Huſband or Wife may be 
Witneſſes. Witneſſes for or againſt one another, 
. 
Whether a Judge or 1 may be a Witneſs, ch. 46. 
ek. 17. | 
Whether an Accomplice can be a good Witneſs, ch. 
46. ſect. 18. 
Where one ſhall be diſabled from being a Witneſs, by 
| Reaſon of an Attainder, or Conviction, of Outlaw- 
ry, ch. 46. ſect. 19, 21, 23. | 


Whether it be neceſfary to produce the Record of the 


Attainder or Conviction, ch. 46. ſect. 20. 
Whether a Witnefs's Credit can be impeached by Proof 


of Particular Crimes whereof he hath not been con- | 


* victed, ibid. 

Whether he ſhall be aſked any Queſtion which may 
make him accuſe himſelf, ibid. | | 

Whether a Convict of Felony be reſtored to his Cre- 
dit by being burnt in the Hand, ch. 46. ſect. 21. 

Whether a Perſon attainted or convicted of a Crime be 
reſtor'd to his Credit by the King's Pardon, ch. 46. 
ſect. 22, | 


C. 


A good Exception againſt a Witneſs that 
he is concerned in Intereſt, ch. 46. 
ſect. 24. 

Whether a Man's Bail can give Evidence ſor him, ch. 
46. ſect. 24. 

Whether the Party to an uſurious Contract, or he who 

ſuffers by 2 Cheat, Forgery, or Perjury, or Battery, 

can give Evidence at the Trial, 7b:d. | 

Whether it be a good Exception that a Witneſs hath a 


Interęſt. 


Maintenance from the King, or hath received a Re- 


ward, Oc. ch. 46. ſect. 35. 


How far Hearſay is Evidence, ch. 46. 


Index to the Second Book. = 
| Whether Infidelity, Want of Diſcretion; Igfangy, 


Villenage, or Birth beyond Sea, be good Exceptions, 
ch. 6. ſect. 27, 28. | 


D. 

Whether the Defendant's Witneſſes be Oath. 

to be ſworn as well as thoſe againſt 
him, ch. 46. fect. 29. "IS 

Whether a Defendant have Right to Pro- Proceſ3, 
ceſs to bring in his Witneſſes, ch. 46. 
ſect. 30. | 

Whether Evidence of an Offence at What Evi- 
Common Law will maintain an In- aence main- 
dictment on a Statute, ch, 46. ſect, tains an In- 
21. o diftment. 


— 


Whether one may be found Guilty as Principal on 
Evidence againſt him as Acceſſary, ch. 35. ſect. 11. 

Where a Defendant may be found Guilty Time. 
on Evidence of a Fact proved at a 
different Time from- which it is laid, ch. 46. ſect. 

2. Ch. 23. ſect. 87, 88, 89. ch. 25. ſect. 81. 

Whether in ſuch Caſe the Verdict may find the Defen- 
dant guilty generally or ſpecially, and how far it may 
be falſified, ch. 46. ſect. 33. | 

Where a Place is laid as Part of the De- Place. 
ſcription of the Fact, a Variance from 
it in the Evidence is fatal, but not where it is laid 

only as a Venue, ch. 46. ſect. 34. ch. 23. ſect. 91. 
ch. 25. ſect 84. 1 

Whether an Overt Act of Treaſon in one County may 
be given in Evidence on an Indictment in another, 
ch. 46. ſect 34. | | | 

How far it is neceſſary that Acts of Hoſtility, or trea« 
ſonable Letters, or other Overt Act given in Evi- ' 
dence, be expreſly laid in the Indictment, ibid. 

Whether it be neceſſary to prove all the Overt Acts 
that are laid, ch. 46. ſect. 35. 

Where it is ſufficient to prove the Subſtance of a Li- 
bel, or Deed, and where it is neceſlary to prove the 

very Words, ch. 46. ſect 36. | 

A Variance between an Indictment of Death and the 
Evidence as to the Inſtrumental Cauſe of the Death 
is not materia], ſo that it be proved that the Party 

died the ſame kind of Death, ch. 46. ſect 37. 

Where a Variance between the Indictment and Evi- 
dence in Reſpect of a Charge againſt the Defendants 
as Principals, or Acceſſaries, does no Hurt, ch. 46. 
ſect. 38, 39, 40. : 

A Variance between an Indictment of Death and the 
Evidence, as to the Manner of the Malice, or the 
Circumſtances of the. Fact, is not material, ſo that 
the Subſtance be proved, ch. 46. ſect. 41. 

W here a violent Pretumption amounts to a full Proof, 
ch. 46. ſect. 42. 

What is good Evidence of a Woman's having mur- 
dered her Baſtard, ch. 46. ſect. 43. | 


F. 


Where Son aſſault demeſne may be given Son aſſault 
in Evidence on the General Iſſue, ch. Demeſne. 
46. lect. 44. : 

Where an Exception on a Statute may Exception. 
be given in Evidence on an Informa- 
tion upon it. ibid. 


Examination. 


Where the Examination of an Offender, or of Informers, 
may be given in Evidence. See Evidence, A. 1 
1 n 


Index to the Second Book? 


In what Manner Juſtices of Peace (ch. 15. ſect. 59, 


50, G1. ch. 16. ſect. 11, 12.) and Coroners, (ch. 9. 
| fect. 31.) are to take the Examinations of Felons 
and Informers, upon a Bailment or Commitment, G&c. 
Whether they may take Examinations of Treaſon and 
Felonies not within their Commiſſion, ch. 8, ſect, 


33» 34. 
Exception and Exceptions. 


Whether a Bill of Exception lie in Criminal Caſes, 


ch. 46. ſect. 1. 
Where an Exception in a Statute may be given in Evi- 


dence to an Information upon it. ch. 46. ſect. 44. 
Whether an Exception of Felonies in a General Pardon 
extend to thoſe whereof any Perſons are attainted, 


ch. 37. ſect. 13. | 
How a General Pardon of Felonies and Petit Treaſons, 


excepting Murder, ſhall be conſtrued, ch. 37. ſect. 
19, 20. 

tow Advantage ſhall be taken of a Parliamentary 
Pardon which hath Exceptions, ch, 37. ſect. 60 to 


64. g 85 
Exchequer. See King's Bench, B. 
5 Crcile. | 


Proceedings concerning it, not to be ſuperſeded by a 
Certiorari, ch. 27. ſect. 39. 


Excommuntcation. 


perſons excommunicate not repleviſable, ch. 15. ſect. 
40, 65, 80. N ; 
May claim the Benefit of Clergy, ch. 33. ſect. 5. 


Whether they may be Jurors, ch. 43. ſect. 25. 
Whether an Appellee upon his pleading Excommuni- 


cation in Diſability of the Appellant be to be bail- 
ed, ch. 15. ſect. 65, 80. | 


Execution. 


A. 


What Execution is to be awarded againſt a Perſon at- 
| tainted ſtanding Mute, ch. 30. ſect. 1. 

How the Identity of the Perſon ſhall. be tried, where 
one attainted denies that he is the ſame Perſon, ch. 
51. ſect. 3. 

Whether the King's Bench may award Execution and 
io what Manner, and into what County, againſt 

Perſons condemned by other Courts, ch. 51. ſect, 


1, 2. : | 
Whether it may award it againſt a Peer, ch. 44. ſect. 
18. | 
Whether Execution muſt 
which the Party was convicted, ch. 51. ſect 2. 
It may be pardoned for Part only, or for the Whole, 
and the Judgment ſtill remain in Force in other Re- 
'  ſpects, ch. 37. ſect 12. ch. 51. ſect. 5. 
Whether it need a Writ, ch. 51. ſect. 4. 
Whether it can be altered by the King from Hanging 
to Beheading, ch. 51. ſect. 5. | 
It muſt be done by proper Officers, ch. 5r. ſect. 6. 
What muſt be done with one who has been hanged 
and comes to Life again, ch. 51. ſect. 7 


Whether the Body may be hanged in Chains, ch. 48. 


ſect. 2. 
B. 
Where the Execution of Proceſs after a Superſedeas, is 
void, ch, 27. ſect. 63. 


be in the ſame County in | 


Whether Execution ſhall be awarded againſt an Appellee 
where the Appellant dies or marties after] ndgment 
ch. 23. ſect, 38, 41. | ; 

Againſt what Perſons it may be awarded by Juſtices of 


- Gaol-Delivery, ch. 6. ſect. 7, 19. 


Executoz. 


Forfeits nothing which he has as ſuch, ch. 49. ſect. 9. 

Cannot have an Appeal for a Larceny from his Teſta- 
tor, ch. 23. ſect. 5. 5 

But may have a Writ of Error to reverſe his Attain- 
der, ch. 50. ſect. 10. Td, - 


Executozy. 


The Difference between a Record executed and Exe. 
cutory, as to the Removal by Certiorari, ch. 27. 
ſect. 44. 


Exigent. See Outlawzy, B. 


What is forfeited by a Default till the Award of it, 


ch. 49. ſect. 15. | 
Whether it put the Iſſue, Ic. without Day, ch. 27. 
ch. 19. 20. ö 


Exiſtens. 


The Difference of its Conſtruction as to the Time 
when applied to a Perſon, and when to a Fact, ch. 
29. ſect. 63, 114. | 


Expreſſio eorum que tacite inſunt nihil operatur, ch. 29. 
ſect, 14. ch. 5. ſect. 32. 


Extottton. 


Form of Indictment for it, ch. 25. ſect. 67. 


Eyre. See Depending and Ring's Bench, B. 


Juſtices in Eyre, may receive Appeals by Bill or by Ap- 
provers, ch. 23. ſect. 5. ch. 24. ſect. 16. 
May order a Jury to be returned immediately. ch. 41. 


ſect. 4. | 
May award Proceſs into any County in England, ch, 


27. ſect. 1. | 
Their Proceedings, where removeable by Certiorari, ch. 


27. ſect. 23, 32. 
Whether they may award a Proceſs into a Foreign Coun- 


ty, ch. 24. ſect. 22. 
Eſcapes are to be adjudged before them, ch. 19. ſect, 


17, 18. | 
How far the Preſence of the King's Bench ſuſpends 
their Power, ch. 3. ſect. 11. 


— 


Fadto. 


Gaoler de facto puniſhable for an Eſcape, ch. 19 · 
ſect: 23. N 


Falſifying Judgment. 
A. | 


How a Judgment of Outlawry may be avoided without 
Writ of Error in Reſpect of a — — Miſre- 
turn, Omiſſion or Variancc, or other Fault apparent 
of Record, ch. 50. ſect. 1. ch. 27. ſect. 64. 

Where a Judgment may be ſo avoided as to the Time, 
and even as to the Point of the Offence, ch. 50. 


ſect. 2. ch. 46. ſect. 33. | 
Where 


Where it may be ſo avoided for a Defect of the Com- 
miſſion of the Judges, ch. 50. ſect. 3. 

Where by a Parliamentary Pardon, ch. 50. ſect. 4. 

Ron by Letters Patents reverſing an Attainder, ch. 

o. ſect. 

Where by the Plea of impriſonment, or King s Service, 
or being heyond Sea, ch. 50. ſect. 6, 7, 8 

Whether the "Plea of a Mit nomer, ch. 50. ſect. q. 

Whether the Reverſal of the Attainder of the Principal 

- reverſe that of the 2 ibid. 


B. 


The Heir or Executor of a Perſon attainted may bring 

Error, ch. 50. ſect. 10. 

What is required in order to reverſe an Attainder of 
Treafon or Felony, ch. 50. ſect. 13. 

Attainders by Common Law of High Treaſon not er- 
roneous, have the ſame Authority as thofe by Parli- 
ament, ch. 50. ſea. 14 

By 28 Eliz. no Aitalnder of High Treaſon then in 
Force, &c. can be reverſed, ch. 50. ſect. 15. 

Where Error lies of Attainders before the High-Sew- 

| ard, ch. 50. feet. 16, 


C. 

The Effect of the Reverſal of a Judgment, as to putting 
the Party to plead the Indictment. or reverſing the 
Execution, or entring upon the King's Patentee, 
ch. 50. fect. 17, 18, * 


Fallity. See Return. 


Fame. 


Where 18 Fame juſtifies an Arreſt for Felony, 
ch. 12. ſect. . 


Farmer. 
Whether a good Addition, ch. 23. fect. 1 16. 


Father. 

Cannot have an Appeal for the Death of the Son, ch. 

23. ſet. 40. 

Is an Acceliary to his Felony by receiving lim, ch. 5 
N 200 


Fes. 


How far a Goaler may infiſt on them, ch. 22. ſect, 31. 


What Fees are due on the Allowance o A Pardon, 
ch. 37. ſect. 717. 

Whether a Coroner. me claim any, and what F ees, 
ch. 9. ſect. 46, 47, 48. 

How far the Eſcape of ope detained only for his Fees 
is criminal, ch. 19. ect. &+ | 


Fela de fe. 


Whether pardoned by a general Pardon of all F clonies, 
except Murder, ch 37. ſect. 20. 

Whether on Inquiſition of Self- Murder be traverſable, 
ch. g. ſect. 52. 

Where a new one ſhall be taken for a Defect in the 
Fit, . 9. ſeet. 33. 5 


e Felonice. | 
A neceſſary Term i in 1 Appeals of oye; and for what 
ANeaſon, ch. 
Vox. II. 


2.3: lect. 18. 


Inder to the Second Book. 


| 


Whether a 


. TOY 
* 


Alſo aides ; in all other Appeals, ch. 23; _ 77 
97. | 


Felony, 

All Felonies are ſeveral, ch. 37, ſect, 22, 24. 

Whether Perſons indicted for it are repleviſable, ch. 

| 15. ſect 48. See Bail, F, G, I, K. 

Whether a Sanctuary were a ProteQion as to all Felo- 

nies, ch. 32. ſect, 4. 

„ makes a Man an Acceſſary to it. See Acreſ- 
ary, A. 

* of Felons Goods, how expounded, ch. 30. ſect, 


Wha ” required in a Pardon of Felony, See Pars 

on, B. 

* it forfeit the Wife's Dower, ch. 49. ſect. 42 
to 4 

Where an Arreft for it is juſtifiable. See Arreſt, | 

Whether Felonies by Statute are inquirable in the Torn, 
ch. 10. ſect. 51, 52, 

Whether they have the Benefit of Clergy, ch. 33. ſect, 


24. 
What Judgment is to be given in it, ch. 48. ſect. 7. 


See Mute. 
For other Matters, See Peace and Examination. 


| Fens. 
No Certiarari lies to the Commiſſioners of the Cam. 
bridgeſhire Fens, ch. 27, ſect 22. 


Fiat. 


| Fiat for a Certiorari how to be ſigned, ch. 27. ſect. 40. 


Ficklon. 


Relations, and other Fictions of Law, how far they 
ſhall operate, and whether to other Purpoſes than 
thoſe for which they were introduced, ch. 19. ſect. 
25. ch. 23. ſect. 88, 99. ch. 29. ſect, 35. ch. 49. 
ſect. 50. 


Figures. 
None but Reman Figures allowed in legal Proceedings, 
ch. 25. ſect. 127. 


Filing. 


| Where there is no need of F iling a Bill againſt an Ap- 


pellee, ch. 23. ſect. 4. 

Whether a Caption of an Indictment be amendable 
after it is filed, ch. 25. ſect. 97. 

Whether a Record can be remanded after it is filed, 
ch. 27. ſect. 68. ch. 3. ſect. 7. 

Where the King's Bench will pot ſuffer a Record re- 
8 Y Certiorari to be filed, ch. 3. fect. 7. ch. 27. 


W Cercioga 


ine. See Amercement. 


ine may be aggravated after Coſts have 
been accepted, ch. 27. ſect 57. 

Where an Appellant is to be fined, ch. 23. ſect. 139. 

Whether the Money impoſed on a Goaler for an E- 


| fect 31. 

Whether a joint Fine be erroneous, ch. 10. ſect. 16. 
ch. 48. ſect. 18, 

The Difference between a Fine and Ranſom, ch. 48. 
ſect, 19. 


ſcape be properly a Fine of Amercement, ch. 19. 


60 Whether 


_ — 


| Whether ſuch a F inding be traverſable, ch. 9. ſect. 51. 


Link how What Lands or Rights to Lands, are 
forfeited by — Forfeited by Common Law, by an 
Common Law. Attainder of Treaſon or Felony, ch. 


What to entitle the Lord by Eſcheat to his 


How far a Copyhold, ch. 49. ſect. 7. 


Index to the Second Book. 


Whether the Defendant muſt be in Court when he is 


fined, ch. 48. ſect. 17. 
How a fine may be miez ch. 48. ſect. 0. 
For what Offences a Sheriff may impoſe a Fine in his 


Torn, ch. 10. ſect. 15. 
How ſuch Fines may be recovered, ch. 10. ſect. 20 to 


32. See Tozn,, B. 
See Inkozmation, B. 


Flight. 
The Offence of flying from an Arreſt, eh. 17. ſect. 


whe is forfeited by a fugam fecit found before a Co- 
toner, ch. 9. ſect. 27. ch. 49. ſect. 14. 


ch. 49. fect. 14. N | 
What is forfeited by a Preſentment of a Flight from an 


Arreſt, ch. 49. ſect. 16. TY 
Where Geods are forfeited by being waived by a Felon 


in his Flight, ch. 49. ſect. 17. | 


Foꝛce, Fozcible Marriage and Entry. 

In what County a Man ſhall be indicted for taking a 
Woman by Force in one County, and marrying her 
in another, ch. 25. ſect. 40. 

\W hether all who are Parties to ſuch Force be Princi- 

_ pals in the Felony, ch. 29. ſect 12. 

W here an Indictment of Forcible Entry is inſufficient 
as to the Time of the Seiſin, ch. 25. fect. 61. 

Where it is repugnaat, ch. 25. ſect. 62. . | 


Foreign. 


See Dca. 


From what County the Jury is to be returned for the | | | 
| Whether the Right to an Intail whereof the Rever- 


Trial of a Foreign Plea, ch. 40. ſect. 6, 7, 8. 


Foreſt. 
Whether thoſe taken for Offences in it be repleviſable, 


ch. 15. ſect. 38, 39. | 
Whether a Foreſt be a good Venue, ch. 23. ſect. 92. 


Proceedings for Offences in it, how removeable. See 
Certiozart, C. PET 


Foxfeiture. | 
>: Ms 


49. ſect. 2. | a 
Whether Lands are forfeited by ſtanding Mute, ch. 
30. (ect. 19. | 

What was requred to veſt the actual Poſſeſſion of them 


in the King, ch. 49. ſect. 2. See Ingue/t of Offee. 


49. ſect. 3. 1 
Whether Things not lying in Tenure ſhall be forfeited, 
and to whom, ch. 49. ſect. 4. 
Whether Rights, Titles, Uſes, Conditions, or Lands 

intailed, were forfeitable at Law, ch. 49. ſect. 5. 
See Right and Tail. 
How far one may forfeit his Wife's Land, or Land 
which he has for his Life only, ch. 49. ſect. 6. 


How the King is intitled to the Year, Day and Waſte, 


atry, ch. | 


Offences beyond Sea, where indictable, ch. 25. ſect. 28. 


„ 


"cb. 49. fect. . | 


B 


| Goods are foifeited by ſtanding Mute. Gods. 


ch. 30. ſect. 19. | - 

W hat is liable toa Forfeiture as- Part of a Perſonal E- 
ſtate, ch. 49. ſect. 2. 

Whether a Bond or Leaſe, &c. taken in Truſt, Cc. 
ch. 49. ſect. 10, 11. See Ule. 

Whether a Power of Revocation, ch. 49. ſect. 12. 
See Revocation.: 

What is forfeited upon a Conviction, ch. 49. ſect. 13. 

What upon the finding a fugam fecit, ch. 39. ſect. 14. 
ch. . ſect. 27. See Flight, 
What upon a Default till the Award of the Exigent, 
ch. 48. ſect. 1 85 | 
What upon the Preſentment of a Flight from an Ar- 
reſt, ch. 49. ſect. 16. 

What by being waived, Sc. ch 49. fect. 17. 

W hat by a Clerk admitted to his Clergy, ch. 33. ſect. 
110. 120. e | | 


All Lands of Inheritance in Uſe or Poſ- Forfeiture by 
ſeflion, how forfeited by Statute, ch. Statute. 
49. ſect. 18. | | 
Lands forfeited, how veſted in the King without Of- 
| fice, ch. 49. ſect. 19. I 
The Rights of Strangers, how ſaved, ch. 49. ſect. 20. 
Theſe Statutes are not repealed by 1 Ma. ch. 49. ſect. 


21, 

Whether Land in Tail be forfeited by them, ch. 49. 
ſect 22. See Tail, > 

Right of Action or Entry, whether forfeited, ch. 49. 
ſect. 23. See Right, : : 

Where the King ſhall not be adjudged in Poſſeſſion 
without Office, ch. 49. ſect. 23. See Jnqueſt of 
TDffice. | 


ſion. is in the Crown ſhall be forfeited, ch. 49. ſect. 
1 | 

Whether a defeaſible Intail in Poſſeſſion, accompanied 
with a Right to an ancient Intail which is diſcon- 
tinued, ſhall be forfeited, ch. 49. fect. 25. | 

Where the Power of revoking the Uſes of a Settle- 
ment ſhall be forfeited, ch. 49. ſect. 26. See Re- 
vocation, „ 

Whether an Annuity fro comſilio, or an Office requi- 
ring Skill, &c. ch. 49. fect. 27. 

Whether Intails are forfeited by the Statutes of Præ- 
munire, or by Statutes which mention all Intereſts 
of what Nature ſoever, ch. 49. ſect. 28. 

The Effect of a Saving againſt the Corruption of Blood, 
or of a ſaving of the Land to the Heir, ch. 49. 
ſect. 29. „ | FL 

| | | D. 

Where the Forfeiture ſhall relate to the Relation. 
Time of the Offence, and where to 
that of Attainder or Conviction only, ch. 49. ſect. 
30, 31, 32. 8 2 

W here to the Time laid in the Indictments, and where 
to that found by Verdict, ch. 46. ſect. 33. 


Whether a Perſon indicted may ſell his Goods Sold. 
Goods, ch. 49. feet. 32 

Whether his Goods may be ſeiſed, or Siſed. 
removed, or inventoried, or appraiſed, 
Sc. before they are actually forfeited, ch. 40. ſect. 


to 42. 
M77 Wren 


bidex to the Second Book, 


When they are to be delivered to the Townſhip, and 

how far the Townſhip is anſwerable for them, ch. 

. ſect. 35 to 

For Forfeiture of 

42 to 47. 
Bail. 


1 
. ſee Mower, and ch. 49. ſect. 


What ſhall forfeit the Recognizance gi-; 
ven by Bail, ch. 15. ſect. 84. 

What ſhall forfeit the Recognizance gi- 
ven on a Certiorari for the Removal of 

an Indictment, ch. 27. ſect. 59. t 
Whether it be neceſſary in an Indictment on a Statute 

to recite the Clauſe of Forfeiture, ch. 25. ſect. 109. 

Whether it be neceſſary to give any, and what Judg- 
ment for the Forfeiture, ch. 26. ſect. 76. 
What ſhall forfeit a Leet, ch. 11. ſect. 5. See Gzant 


Foxgery. 
table before Juſtices of Peace, ch. 8. 


Whether Indic 
ſect. 38. 
Indictment for it whether removable by Certiorari, ch. 


2% ſect. 28. | 
Conviction of it a good Cauſe of Challenge of a Juror 
or Witneſs, ch. 43. ſect. 25. ch. 46. ſect. 19, &c. 
Forgery of a Writ a good Ground for an Attachment, 


ch. 22. ſect. 43. 
Whether he who ſuffers by it can be a Witneſs to 


prove it, ch. 46. ſect. 24. 


Foreffalling. 
How indicted, ch. 25. fect. 110. 
Whether Suits for it be to be brought in the proper 
County, and within a certain Time, ch. 26. ſect, 


| 27; 30, 50. 


Fraifon. 
No Fraction of a Day, ch. 23. ſect. 34. 


Franchiſe. 
All Franchiſes muft yield to the King's Prerogative, 
ch. 27. fect. 17. 


* 


Freehold. 
Where neceſſary for a Petit Juror, ch. 43. ſect. 12 to 
25 See C allenge, S and Jndicment, = D, 


E. | 
Where for an Indictor, ch. 25. ſect. 19 to 23. 
None but Freeholders have a Voice at the Election of a 


Coroner, ch. g. ſect. 9, 10. 


Free-pledge, 02 Tithing. 
The Nature of it, ch. 10. ſect. 2. 
All Perſons are bound to be of ſome Free-pledge, ch. 
10. ſect. 2, 10, 34. 


French. 
Appeals are to be arraigned in French, ch, 28. ſect. 3. 


Freſh Suit and Purſuit. 


Whether there muſt be a Freſh Suit to intitle an Ap- 
pellee in an Appeal of Larceny to a Reſtitution, ch. 
23. ſect. 50, 56. See Reſtitution, | 

What ſhall be eſteemed a freſh Suit, ch. 23. ſect. 51. 

By whom and in what Manner it ſhall be inquired and 
adjudged, ch. 22. ſect. 52. | 

What thall be ſuch a freſh Purſuit as ſhall excuſe a 
Gaoler for an Eſcape, ch. 19. ſect. 6, 13. 


4 


a. 
| 


| 


1 r — 


” od 


. _._ . Gallows: - y 
LERG Y allowed under the Gallows, ch. 33. 


ſect. 111. 


| Game. 


Offences relating to it not removeable by Certiorari; eh. 


£ 


27. ſect. 60, 61. 


aol. | 5 
Whether a Private Perſon may ſend a Man to the 
Common Gaol, ch. 16. ſect. 3. 
W ho ſhall have the Cuſtody of it, ch. 29. ſect. 6, F. 35. 
Whether the King's Bench may commit to any Priſon, 


ch. 3. ſect, 5. | | 
W hat is a lawful Gaol. See Commitment, B. 


Gaol-Dellvery. 


A. 

The Form of the Commiſſion, ch. 6. ſect. i. 

Whether Juſtices of Gaol-Delivery may proceed on In- 
dictments taken before other Juſtices, ch. 6. ſect. 2. 
Whether as ſuch they have Power to take Indictments, 

ch. 6. ſect. 3. | : 

Whether as ſuch they have Power to deliver the Gao! 
of Perſons commltted for High Treaſon, ch; 6. ſect. 4. 

Whether they can proceed againſt any not in Cuſtody, 

and where againſt Perſons let to Bail, ch. 6. ſect. 5. 

Whether they may diſcharge thoſe againſt whom there 

is no Evidence, ch. 6. ſect. 6. 

Whether they may award Execution againſt Perſons 
outlawed before 1 of Peace, or condemned by 
former Juſtices of Gaol-Delivery, ch. 6. ſect. 7, 19. 

Whether they may order an Execution or Reprieve 
after their 9eſfon, ch. 6. ſect. 8. 

Whether they may puniſh thoſe who unduly bail Pri- 
ſoners, ch. 6. ſect. 9. ch. 9. ſect. 30, 31. ch. 19. 
ſect. 19. ch. 15. ſect. 60. See Bail, B. 

Whether they may order a Tales, ch. 42. fect. 19. 


B 


Whether they may award Proceſs into a Foreign Coun- 
ty, againſt an Appellee, ch. 6. fect. 16. ch. 24. ſect. 
22: 5 

Whether they may have a Jury returned before them 
without Precept by a bare Award, ch. 41. ſect. 1. 

Whether they may order a Jury to be returned before 
them immediately, ch. 41. ſect. 4. 

How they may puniſh Sheriffs and Gaolers refuſing to 
take Felons into their Cuſtody, ch. 6. ſect. 16. 

'1 E. 6. enables them to give 3 _ Perſons 
reprieved by former Juſtices of Gaol-Delivery, not 
of Oyer, c. ch. 6. ſect. 17, 18, 

But gives no Power over Perſons condemned, ch. 6. 
ſect. 18. 

The Power of ſuch Juſtices over Offences by Statute, 

ch. 6. ſect. 20. 

In what Place they are to hold their Seſſions, ch. 6. 


ſect. 21. 
c 


For their Power of bailing Priſoners, ch. 15. ſect. 65. 
See Bail, H. and Homicide. 
Whether they may receive an Appeal, ch. 23. ſect. 7. 
ch. 24. ſect. 16. | : 
Their Power to write for the Certificate of a Convic- 
tion, Ec. ch. 33. ſect. 16, 17. 
1 Whether 


* 


Inder to the Second Books 
| | 


| Whether Indietments before them may be removed by 
Certiorari, ch. 27. ſect. 27. 


Gaol. See Pyiſon and Commitment. B 


Gaoler. 


Where liable to an Attachment, ch. 22. ſect. 31. 
How puniſhable for refuſing to receive a Felon, ch. 6. 
ſect. 16. For other Matters, (ee Fces, and wr 


beas Co2pus, Cſcape, A, B, D. 


Garter. 
Garter 3 at Arms, a Name of ay ch. 25. 
ſect, 6g. 
Seneral Iiſue, ch. 38. ſect. 1. 


Whether it be well joined for the Kirg by one who 
ſhews not himſelf to be the proper Officer, ch. 38. 


ſect. 2. 


Where there is no Neceſſity of joining expreſly for the | 


King, ch. 38. ſect. 3. 

Where a Defendant ſhall be eftopped to plead it by a 
Confeſſion, or a former Iſſue found againſt him, ch. 
38. ſect. 4. See Confeſſion. 

1.5 what County the Jury is to be returned for the 
Trial of it, ch. 40. ſect. 1. See Jurszs. 

What Pleas are conſiſtent with it, ch. 23. feet. 137. 

ch. 25. ſect. 26. ch, 26. fect. 62. ch. 37. ſect. 67. 

Where Jon affault Demeſne may be given in Evidence 
on it, ch. 46. ſect. 44. 

Where a Defendant in a qui tam may take Advantage 
on the General Iflue, that the Offence aroſe out of 
the County (ch. 26. ſect. 32, 67, 70, 71.) or ſince 
the Time limited by Statute, ch, 26. fect. 45. 

Where a Defendant _ have Sn upon it. See 


Counle l. 


Gentility, 


Loft by Attainder, ch. 49. ſect; 47. | 
Scandal of it where determinadle, ch. 4 tet 7. 


Gentleman. 


1 Addition, ch. 5 ſect, 111. 

Whether it be a good Plea ip Abatement, that a an E- 
ſquire is named only Gentleman, ch. 23. ſect. 103. 
Whether a Gentleman be r from being made 

Conſtable, ch. 10, ſpot. 46 


Goods. 
Where forfeited. See Foxfeitire, B 


What ſhall. be done with them before they aro forfeited. | 


See Foxfetturo, E. . 
Tndictment for ſtealing Bus Briefs, oh. 25.1 ſect. 71. 
With what Certainty the Goods ſtoln are to be ſet 
forth in an Indietment, ch. 25. feet. 74. See An⸗ 


dicment, G. 


- Gzand Seſſions. 3: 
An Acquittal there pleadable to an Indictment of Death, 


in England, ch. 35. ſect. 10. ch. 25. ſect, 40. | 


Gant. 
Grant of Goods forfeited, how to be pleaded and con- 
ſtrued, ch. 30. ſect. 20, 21. 


Gnardian. 
His Power! in Relation to Appeals. dee Appeals, G, M. 


1 15 


] 
0 


Habeas Coppus. 
OW gramable by 31 Car. 2. See Bail, C. 


ruth of the Return of it not to be con- 
8 ch. 15. ſect. 28. 


. 


It bringe an inferior Court into Contempt for proceed- 


ing after it, ch. 22. ſect. 28. 
= how puniſhable for diſobeying it, ch. 22. ſect. 


Where it muſt be ſigned by a Judge, ch. 27. fect, 35. 


Hamlet. 
Whether a good Venue, ch. 23. ſect. 92. 


Dearſay. 
Where Evidence, ch. 46. fect. 14. ch. 25. ſeet. I 139. 


Heir. 


Who may bring an Appeal as Heir, and i in what Man- 


ner, &c. ch. 23. fect, 3 39 £0 44. | 
| Whether the Hei who abets his Mother be liable to 


| Damages, Ch. 2 3· ſect, 140. See EIS 


5 Heretick. 
Whether he may claim the Benefit of NW ch. 33. 
ſect, 5» 113. 


Where a Diftreſs may be lawfully taken i in it, ch. 10. 


ſeect. 27. 


Whether Indictments concerning it be removeable by 
Certiorari, ch. 27. ſect. 37. 


Whether an Indictment for its Want of Repairs need 


name any Perſon ja certain, ch. 25. ſect. 68. 


Highwayman. 
[Reward for apprehending him, ch. 12. ſect. 22, 23, 24. 
Where he is ouſted of his ack ch: 33. lect. 77 to 
85. | 


Homicide See epanliaughter oy Purder, 


1 & \WA E. 


33. 2 
Whether thoſe — of it dal de in like Vanger 
committed or bailed, ch. 33. ſeet. 12. 


What the Sheriff is to do with a Perſon brought before 
bim ona. ſlight Zuſpieion af Homicide, ch. 15. feet, 


46, 49 


un ue Colts Homizidei is onride from Clergy, ck 


33. lect. 54 tc 59. 
2 = What 


— — ́ʒä——— —˖ã 


Tndex to ibe Second Book. 
What Fee is due 10 a Coroner, on taking 5 Inqueſt 1 | 


it, ch. 9, ſect. 4% 48. 

In what Geunty a Man L indictable "Ty a Homicide 
in one County; from a Stroke in W ch. 2 25. 
ſect. 35. % I ; 


: — 
e 1 0 Fi 2005 


| Hottine tepleglahdd, ch. 15. feet 1 G. See 
"Bail, DE: 


_— 


I 


1 
- + i 


: 4" F > doe. | 
bons of Honour, where detetmimable, ch. 33³¹ fect a 70 


n Poze Healern. 

Where excluded from theit Chery, ch. . 43. ſect. 345 
30, 61, 62, 63: 

Where intitled to 4 TS ch. 37: ſect. 768 


potteter. 


Whether a good 4 ch. 23. ſect. 1 mw 


\ + ; 


= 


Whether Wei f be ſet forth in an 
diament, MM, BEE 3 upon 
23. ſect. 87. ch 55 92 


Larceny in it where excluded. from Clergy; ch. 
ſect. 64, 65, 66, 67, 68, 85, $6, See 1 
| and Youſe-bzeaker. T 


pouſy-txeaker. - Bo. OR 


bah or tas 
Sea 10 ch. ; 


1 


Where exclullid from Clergy, cb. 575 ſect. 34, 40, 


7, 88. 
Whiker indictable before the Coroner, ch. 9. ſect, 35. 
Where. intitled: to a Pardon, ch. ana 6, 7. 


Poul of Caneklan. Ses Coltelon. 
Hue: and Cry. 


In what 3 to be made, ch. 12. ſect, 


A Default i in it . on too the Toth, &5 10. ſect. 
THORNTON 219230 tf) 


How far far it makes an Arroſt for ele deceffry, or 
juſtifiable, chi 121) ſeety 4, 145 16; - 

Whether thofe who are can upon ir be batable ch. 
15. fect. 4 . 


3 Hundded 1 | 
Wege actos or 40 Eſeape, ch. 12. ſect. 2. 
= 180 {418 - Hugbard. Ser Arte. 
| Whether 0 cars Habe any Title to Hanes by Baton 
of a mii Appeal t his Wife. ch. 23. ſect. | 


Whezber he may receive by Wife having been guilty 


of Felony, &c. ch. 29. ſett. 
Whether: he of his) Wi may Gnas for or 4- 


giinſt one another, ch. a; "et 16. 
. 


Weenkttate ane ch. 50. "fe: 9 


: N 0 0 . 
ARNO ding an le oh 05 Kit 37. 
Nor be an: :Approver, ch. 24. ſec 
bon The 


] | Wheit an Appeal may be abated before or after it, 


| Not: 4 be barred by the King's Pardon, ch. 37. ſect. 


1 


| Whete one may be fo tried on à Verdict find ing bim 


hb kb 36.1 


4 


Jew: 
Whether intitled to the Benefit 6f Ciergy; ch. 43. fect. 5. 
857 What Seripture to be ſworn, ch. 46. ſect. 26. 


Jgnott. See Known: 
Impatlance. 


ch. 33 fect. 102. | 
Impeachment. 


Whether Perſons impeached be bailable, ch; 15. ſedt. 74; 


Implication Sce Intendment. 


Im oltibſlity, 
Where it vitlates an Indiftment; ch. 25. ſect. 62, 77. 


Inditment. 


| For Indictments in the eg dee Toꝛn, C, 

The Difference between an Inditment and Teſta 
ch. 25; ſect; 1. 
hether a Bill may be found i in Part true; and in Part 
falſe; or ſpecially; or cotiditionally, ch. 25. ſect. 2. 

Whether any Damages can be given upon an Indict- 
ment to the Party grieved, ch. 25. ſect. 3. 

| All Offences of a Publick Nature are indictable, but 
no private Injuries, ch. 25. ſect. 4. 
What Offences againſt Statutes be indictable, ch. 25. 
ſeet. 45 24. 

B. 


Where one may be tried without an In- [ndidment, 
 didtmierit as having been taken with where not ne- 
the Manner, ch. 25. ſect. 5. ceſſary. 


© 


| 


Guilty in a Civil Action, or in an Indictment againſt 
others, ch. 25. ſect. 6. 

' Whether upon wy Sheriff's Return, ch. 25. ſect. 14. 

Where upon an Appeal by 4 Common Appellant or Ap- 

proper, not proſecuted, AY 25. ſect. 7: 

HA Perſon both indicted and We ſhall be arraigned 

on the Appeal, ch. 25. ſect, 8. 

Where an Appellee by Writ ſhall be arraigned on the 
Appeal after a Nonſuit, ch. 25. ſect: g. 

Wuether in all Cafes where an Appeal well commenced 
is determined without an Acquittal, the Appellee 
ſhall be arraigned at the Suit of the King, ch. 25. 
ſect. 10. 

The Appellee fhall never. be arraigned at the suit of 
the King om at Appeal ill commenced, ch. 25. ſect. 1 1. 

Whatſoever may he pleaded to an Appeal while carried 

on at the Suit of the Party, may be pleaded to it 
when carried on at the Suit of the King, ch. 25. 
ſect, 12, 

Allo a Pardon by the King may be pleaded o an Ap- 
pal carried on at his Suit, ch. 25. ſect. 1 

Whether one againſt whom an Appeal is iepeneng may 
be arraigned on an Indictment, ch. 25. ſect. 14. 


C. 


By How many, and what Kind of In- The Quality 
dietors, and by whom returned, an of the In- 
pre is to be . 1 ch. 25. dickors. 


& . 6. See Ton 
EY Tn 6 Whether 


Freeboll. 


ple, and well | 


return ned. 


8 may be puniſhed for procuting himſelf td be 


25. fect. 24+ 
. Whether Indictments for Offences ink 4G be- ö 


| Whether Outlawry in a Peifonal Action be vichin the 


Whether AR Statute have repealed. 11 'H. 4. eb. as. 


ſect. 33. 

— Within: whit 28 * indict- 
ed muſt ariſe. 'Coutity, A, B. C. 

F. 

The Form if The Omillion of proper Words: ia Ale 

an Indie- not to be applied by any Circumlocu- 

ment as to T5 tion, ch; 3; bert. 53. 

the Fan. 1 


How the Offence is to be ſet forth in an [ndictment 


So is an ndictment laying the Crime b * way of Reci- 
hi 


. plied to a Fact, ch, 25. ſect. 61. 
W here an Indictment is void for Re ugnancy , or Au 


T he Offence of Abettor, how to be laid, * 25. ſect, 


Index to the Second Bock. 


Whether the Words Pr oborum & legalium hominum, be How that of Receivers; ch. 5? ſect 2655 67. 


neceſſary, ch. 25. lect. 17. 


Whether it were a good Plea at Common Law in A- 525 | 
ut-lawry on an Indictment, that |: + es a 65. 211. 


voidance of an 
one of the Indictors was outlawed, ch. 25. ſect. 18. 


' , 


_— 


Whether Colton” Law required that 
Gtand Jurors ſhould. be F reeholders, 
ch. 25, ſect. 19, 21, | | 

How far Meſim. 4. ch. 28. privileges Perſons above the 
Age of Seventy, or ſick, or dwelling out of the 
County, ch. 25. ſect. 20. 

Whether tm. 2. ch. 20. which requires that Jurdls 
ſhall have Freehold of 40 5. 4 Year extend 0 Grand 
Jurors, ch, 25. ſect. 21 % % „%, 

What Statutes IM quires. UN Grand Tarr 1 be 
F qr e ee ibid. 5 


532 „ 


k. 
Lawful Pen- In hat Manner 11 H. 4. 9. makes In- 
dictments void, taken by Perſons out- 
lawed, or returned at the Denomina- 
tion of the Party, Fc. ch. 25. ſect. 2 23. 


| ſworn on a, Grand. J ury contrary £0 this. porn ch. 


fore Juſtices of Peace, and Coronets Inqueſts be 
within this Statute, ch. 25. ſect. a 
In what Manner, and at what Time one indicted con- 
trary to the Statute may take Advantage 1 * ch. 
25. ſect. 26, 27, 28. [27 1 
Whether he ſhall have Counſel, ch. 25. ſect, 29. Ses 
Counſel. 


Statute, ch. 25. ſect. 31. 

In what Manner Juſtices of Gaol-Delivery and Ju- 
ſtices of Peace may reform the Panel of a Grand 
Jury, hy 3 H. 8. 12. ch. 25. ſect. 32. 


of Rape, ch. 25. ſect. 56. See Rapuit. 


Fact is to be ſet forth, ch. 25. ſect. 57. 
A disjunctiye Charge is void, ch. 25. ſect. 58. . 50 
So is a general one except in ſome Special Caſes, as 
Barratry, Scolding, &c. ch. 25. ſect. 59, 711 g 


— 


tal, and not directly alledging every Thing material, 
but wanting the Help of ſome Intendment, ch. 2 5. 
ſect. 60. See Intendment. 


not the Addition of the Time, as it does u n ap- 


6 fa 


poſſibility, ch. 25. ſect. 64. See epugnancy. 


E an PAINT on or af ſect. 66. ch. 19. et! 14. 
1171 a 6 ni ei a8 & unde 35 
1693 * 1 * 4 [ | 
Indictment of the Highways need not Ab 
name any Defendant in certain, ch. Perſnn. 


2 25. ſect, 68. 101 2 2 £9 eden 1 42 3 Ni. 0 


How far a Miſnomer, or the Want AH ©; are 
fatal, ch, 25. ſect. 69, 70. See Addition, Abate- 
ment, Alias dictus;! 'Piſuomer and. Name, and 
Surname, and infra Lett, - 

How far the Want of Certainty in deſcribing the other 
Perſons, beſides the Def K . mentioned in an In- 

dictment is fatal, ere an Indictment for ha- 

ving 1 n ignatum, &c. is good, ch. 25. 
ſect, 

Wherher it b it be ſüffcsent t to Stride the es fray by 
the Crime in the Indictment 85 his Name of abun | 
tiſm, ibid. h 


Whether it be neceſſary to alledge that he was in in the 


Peace of the King, ch. 2 ee 73. 


| With what certainty the ſtolen, I. to the .. -; 


taken, or Carried away 185 A herwife, Ki. Ws | 
e 


With what Certainty the Special Manner of the whole | 


| 


2 the ſubject Matter of t iche muſt. 
be ſet forth, ch. 25. ſect. 74. 
What Difference is to, -be. obſerved 1 Als 
living and Things dead, ch. 25. mag 178. 
Hou che Mahi ic a0 be ſhewn, * ibid. £93% 
A] 82 9910 926. 08 eit“ Ot 80 ee 8 | 


Whether it be neceſſary to mention f our, Time, 


Hour, ch. 25. ſect 
| How far ion MT ATE] ang bp. and. i in 


{what Manner, Ch. 2 5, fert. 77 to Bg. 
The Effet of the Words adtunc &. Fate, ch: 25. ſect. 
13 1301 THEY. ITC 121: 


. e * — 


78. 

| Wheter Leda for A bare Omiffor need fhew 
any I ime, ch. 25. ſect. 79. TI 

Whether) N. ve. esc dd dtbtelt the Year cf the 
King, ch. 25. ſect. 80. 

Whether the "uu! er be. erpieſ d, ch. 25. 
ſect. 82. 77 4 HEN x 03 22076 dM $84: 5:1 

Whether , an Tagiftment. "letting, forthi one Day only 
certainly, and others uncertainly, be void as ta thoſe 
ſet forth, uncertajnly ibid: A ins dem 3 e 

See Tim?, and Day, and Evideute; Elb 

How: the, Allegation-of the Place of the. Phe. 1's 
Crime muſt be certain and free fromm 


Repugnancy, ch. 25. ſect. 8 
Whether it be needfut; toſſet f =. the Place where the 


Things happened which brqughtthe: Defendant witl- 

in the Deſcriptions of a Statute, ch. 2 5. ſect. 84. 
Whether the .laying .2 ring: in 3 18 ſuppoſed 

Place, where there bs is no ſuch in the County, vitiate 


the Indictment by Fe orce of, any, 2 nd what, Ware, 
ch. 25. ſect. 84, 8 8. 
e Nn ; +7 Ti 3 1077 N * "y IT 12 3 1 2 7 


43, 3 [11390 S& 


+ .199} .08 .62 * N A 
Whe re 8 Latin will vi vitiatei an Indietmeßt, ch. 2 6. 
ect. 53} 1 12. 13S 2110 T1186 !: 
Where the Uſe of a Word which is not Latin, ch. 2 25. 


| | Whe h F I 
The Word Exiftens when applied to a Peefap needs re ſuch Faults te.  bolden by ay Arglice ch. 25. 


ſect. 88. 
Where the Offences ma 8 joint] eint Indict- 
and where i where ben c 2 2 e 
7 and where the Offences of ſe- 47 Mb 
veral may be laid in one * ch. 25. ſect. 


89. 


64. 


Whether 


—— — — — 44 1 2 — 


Luder to the Second. Bock. 


Whether "the Words wi e armit were 


Vi - armis. 
neceſſary at 3 Common n ch. 
| et wigg ſect. 90. Nes 
W hether they be neceſlary ice the Statute of 37 H. 8. 
ch. 25. ſect. 90% 1 * | 
Contra pa- Whether the Words contra As be ne- 
cem. ceflary, ch. 25. ſect. 9, 93 


Contra co- Whether the Words contra corenans & 
ronam. -* dignitatem Regis, ch. 25. ſect. 99 4. 
Whether the wann d dete Regis, ch. 25. fect. 


Wikiher the Word licite, ch. 25. ſect 96. 7 

Whether an Indictment be amendable 1775 the Court, or 
Ne ws Jury, _ 1 ſect. 974. 2 

- «6-10 I / Ll 
| k. 5 3 
Recital. Whether an Indietment on a Statute need 
recite it, ch. 25. ſect. 100. 

Where the Miſrecital of a ſubſtantial Part of a "Statute | 
is fatal, ch, 25. ſect. 101, 1023 13323. 

Where the Miſrecital of the Time or Place 40 which 
the Parliament was holden, ch. 25. ſect; 104. 
Where a Mifregital of the pegs of che OP: ch, 3 

ſect. 105. 1 4 of! 

Where other Miſrecitals or ;Oiniffcns: are fatal, as of 
the Time of the Commencement. of the Statute, or 
of the Preamble or Purview or Clauſe of F orfeiture, 
Wc. ch 25. fect; 119. 62 2529068 4w1f0 1 

Ho far it: is neoeſſary to bring the Ot. 


How the Sta. 
tute muſt be | fence: within the Words of the Sta- 
urſued. | tute, ch. 25. ſect. 10. 


Whether it be always ſufficient to purſue the very 
Words of the Statute, ch. 25. ſect 111. 

In what Manner the Defendant is to be brought with- 
in the Deſcription of the 7 yy ch. 25. ſert. 112. 


See ana and ſupra Lett. 


ki: ado 


Whether it be needful to ledge that he | 
is not within the Benefit of the Pro- | 


/» * viſo's, ch. 251:-1ſect(113.; 


Cane for- What: Omiſſions in the Recital of a Sta- 
tute in an Indictment are ſupplied by | 


mam Sta- 
tut.. its concluding: contra oma Statuti, 


2 11812 l. 1 * 25. ſect. 114. 

Whether. an Indictment concliaing:centra — Sta- 
tuti may be made good as an e at Com- 
mon Law, ch. 25. ſect. 1155 116. 

Whether Judgment on a Statute can in any Caſe be 

given on an Indictment, not Nel contra 4 
mam Statuti, ch. 25. ſect. 116. 2 

Where an Indictment ought to n e contra * 
2 and where contra formam N ch. 2 5. 
ſect. A7 {2:vd bie 7 1 


3 i : p 
1 * b n ; 
» d-in% a> + hd 4 $ L. 


en. How the cas ” an  kodjctment be- 
hether a Defect herein make 


their Jariſicxion, and 
.. 119. ch. 9. ſect. 16, 17, 


the whole, vpid, ch 
How the Caption ou an "fodictment at Seſſians r mu 


_ ſhew that it was holden for the Place, ch. 2 5. ſect. 
120. 

How it muſt alledge the Juſtices Names and Commiſ- 
ſion, &c. ch. 25. ſect, 121, 123 

Whether it muſt add the Words Regis, or Publice, to 
* Pacts, ah. 25. ſect. 122 

Whether, the Caption of an! Tndictment at a Leet ſetting 
forth as taken Ad magnam curiam cum leia tentam be 

- ſufficient, ch. 25, ſect, 124+ ch. 11, ſect. 6. 

Whether it muſt how whether the Court were holden 


«fo td 


| 


1 


fore a Steward or Coroner muſt ſhew | | 


by Grant or by Preſcription, ch. 25. lect. 125. ch. 


11. ſect. 7. 

In what, Manner the Caption of an Indictment muſt 
ſhew the Number of the Jurors, and that they were 
of the Place, and ſworn, &c. ch. 25. ſect. 16, 126. 

In what Manner it muſt ſhew the Day and Year when 
the Court was holden, ch. 25. ſect. 127. 

In what Manner it muſt ſhew the Place where the In- 
- dictment was found, ch. 25. ſect. 128. 


F or 'Proceſs,n Indietments, See Pzocels. Proceſs, 


M. 


r | Whether the Common Law required 7/7 inefſe: "OT 


| 


any certain Number of Witneſſes for 
the finding an Indictment, ch. 25. ſect. 129. 1 
; Evidence, A. | 

In what Manner, and by what Statutes two Witneſſes 
are required, ch. 25. ſect. 129 to 137. 

Whether the Words Accuſers and Witneſſes in theſe Sta- 
tutes be ſynonymous, ch. 25. ſect. 137, 138. 

Whether the Witneſſes muſt appear in Perſon and be 
ſworn, ch. 25. ſect. 138. 

Whether ſuch muſt be the ſame Over-Act, ch. 25: 
ſect. 141. 

Whether Witneſſes by Hearſay be ſufficient, ch. 25. 
ſect. 139. 

What is ſuch a Confeſſion as make no Witneſſes ne- 
ceſlary, ch. 25. ſect. 140. 

1 E. 6. which required two Witneſſes on Enn 
not. repealed by 1 & 2 Pb. & M. ch. 25. ſect. 142. 
Whether Petit Treaſon, or counterſeiting Coin, or 

Miſpriſion of Treaſon, be within the Statutes, ch. 


25. ſect. 143, 445 145. 


1 N. 
In what Caſes Indictments may be quaſn- 3 * 


ed, ch. 35. ſect. 146 to 149. See dictments. 
Nuathing. | 


W hat may 2 pleaded to an Indictment, Pleas, 
and in whas Manner, ch. 25. ſect. 
150. 

Whether it be a good Plea. in Abatement of an In- 
dictment, that another is depending, ch. 34. ſect. 1. 


TndifXo2. 


Who are qualified to be Indictors. 


„ D E.. 
An Indietor may be challenged if called on a Petit 


Jury, ch. 43. fect 27. 
Inkamp. 


Where it difables a Man to be a Witneſs, or Joie 
ch. 46, ſect. 19 to 24. ch. 43 ſect, 2, 5. 
How far tori by a Pardon, ch. 37. ſert. 48 to 53. 


| Infant. | 
Whether he may bring an Appeal, ch. 23. ſect. 30. 


See Indictment, 


ſt Whether he can be an Approver, ch. 24. ſect. 5, 6. 


Whether an Appeal may be brought againſt him, ch, 
23. ſect. 46. 
| Whether he ay be fined for a falſe i ea ch. 23. 


ſect. 159. 
May counterplead-: 2 wager of Battel, ch. 45. ſect. 4. 


May be challenged if returned on a Jury, ch. 43. ſect. 10. 


Whether he may give Evidence as a Witneſs, ch. 46. 


ſect.,27. ' 
Whether one who expoſes an Infant in the Strects may 


be arreffed, ch. 12. ſect. 19. 3nfidel, 


Inder to * Second n 


| SY Infidel, ; W. 
Whether he may be a Witneſs, ch. 46. ect. 26. 


SY be * Infoynatlon. | 
A. 


In Lhat _ Whether a criminal Inforibeibü lie not 
done prineip — 


a Criminal .. as well for a 7 
Information to the Subject, as for a wrong' 
lies. principally to the King, and in > ns 


Caſes, ch. 26. ſect. 1.- 
Whether for Offences againſt Statutes, "Uh 20. ſect. 2. 
| Whether for capital Cries: 07 Miqprien of Freaſon, 


ch. 26. ſect. 3. 
1 5 Manner it differs Gem: an Indictment; and wich 
at Certainty it-muſt/be drawn, ch. 26. ſet. 4. 
ener W hat Proviſien is made by Statute for 
822 the Proſecutor's entring into a Recog- 
nizanco for the Cofts, and moving the Court before 


the filing an Information by the Maſter of the Crown | 


Office, &c. ch. 26. ſect. 857 
Informations by the Attorney Genbrat not within this 


Statute, ch. 26. ſect. 6. 

Whether an Information in the Nature of a DO Mar. 
ranta be within this Statute, ch. 26, ſect. 7. 
In what Cafes a Motion for ſuch Information is N 

ranted, ch. 26, fect. 8, . 
ud Proceſs ird 


How the Part hall be is et ag 


10. | 
Care” 7-5 ow: Cofts by this Statute on d- 
| tions tried at Bar, ch. 26. ſect. 1 1. 
Nor where any one of the Peſendants i is convicted, ch. 
26. ſect. 12. 
Whether the Court be bound of Right to award them 
in Caſes within the Statutey ar have a JilceeSiqvsry | 


Power, ch. 26. ſect. 13. 
In what Manner and at. whoſe Relation, * 


in Nature of Qua Marranta's may be exhibited by 
9 Anne, and what Judgment and Coſts, &c. ſhall: be 


given therein, ch. 26. lect. 14, 15. 

The Statutes of Feofarts extended to iuch Informations, 
ch. 26. ſect. 16. 5 

e it EI 
Qui. tam. Whether an Information qui. um lie on 

| all. Penal Statutes - which give the 
Whole or Part of the Penalty to him who will ſue, 
ch. 26. ſect. 17. 

In what Caſes the Party. grieved by the Thing prohi- 
bitedt by 4 Statute, may ſus zem pro: Domino Rege 


guam pro ſcigſo, 
Whether in ahl. Cales wherein the. 
Fine in an Action on a , it muſt be laid, 


ibid. 
Whether ſuch, Infqrmation put include contra 5 
, c 


ox cantra formen Statutiy'* or In contemptient: « 


26. ſects 
Whether it OUR recite the Status and where a Mir: 
recital is fatal, itud. 


Whether on an Information well lick bor part, 10 
geſeckine for other Fart, the informer may have 


udgment for he is well laid, eh. 26. feet; 1 
WI ae a, AQ ton. on a Penal Statute the Bed 
7 laid as 1 Debt of the Party only, or joint- 


by Neve of f the King and of the Party and 
$99 the Form is to be obſeryed i in an Infor- 


r Qui tam, ch. 26. ſect. 20. 


1 5 him b fore a Necegvirance _ * 26. bet. 
8 : 


| 
| 


King i: is to have a 


| Whether fum 


Whether the Far 


In What Manner the Sum due to the 1 is ty 
be dewanded; ch. 26. ſect. 21. :: 

Whether a Concluſion ad grave dummum is good, with- 

cout adding of the Plaineiff, ic, d | 

Whether 15 Elix. which reliraime Perſons from ſuing 
on Penal Statutes any other way than by Information 
or Original Adtions retten Suit by Bill or Plaint. 

How. the Time of Admiſfion inde un Office muſt be 
| expreſſed in an Action on a Statute for want of a Qua- 
lification within a certain Time, ch. 26. fect. 2 3 

Where a Fact is en alledged by a guod cum ch. 

is 26. ſect. 24. 1 

In what Courts a Dut tam lies, and how far in the 


Exchequer when limited to other Courts, ch. 26. 
ſect, 105 5 | 


STENT ge 15m bog it 150 
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In "OY Manner, and in what Caſe it In tubot 
is provided by 31 Blix. that Suits on County. 
Fenal Statutes: muſt be laid and tried 
in the. proper County, and that the Defendant 
traverſe the County, ch. 26. ſeed. 20, 27. 

Whether the Defendant can take Advantage of this 
5 any other way than by Plaading it, ch. 26. 

- (ect: 28, 32, 69, 70, . 

Whether it extends to Suits by Common Joformers 
only, ch. 26. ſect. 29. 

Whether the King's Bench or Zatheqher be reſtrained 
| by the Clauſecwhliich appoints ſuch-fuits to ba at the 
Seſſions or Aſſiſes, ch. 26. fect: 30. 

In what County, and: an; what Courts: ſuch - Adtions' er 
Informations are to. be brought by 2 Fac. B. and 

1 What Proceſs is ta be: had therein, ch. 26. ſect. Ir. 

Whether it be neceſſar on the General Iſſus to prove 
the Offence i in the ne d ch. 26. fact 323 G9 
705 7 Tu . y fort 1391 2c 

Whetbar O Bakr ann wen kiformation. without 
Oath that. the Offencq-aroftimn ther County in which 
it is laid, and wheaher the mant of ſuch Oah make 
the Proceedings erroneous, ch. 261 ſect. 1855 38. 

Whether at this Day ann gui dam be: brought into Walt: 
minſier-Hall for am Qffence againſt a Penal Statute 
committed : neee 260 fegt. 305 34; 


5 2 1.8 23 L100 


way 


354 36, 3 
No Suit by a Parey riod ia athin.cheſs Scatter ch 


. 26. ſoct: 39. $i: 3341816 & 00.51: 
What: is:the ptopen Procaſs on an lab " Prog. . 
. _ ch. 27. ſect.) 12,. 135 an 3 eee Wen 
| "hut G2 0) 20 $4 (6 em: | 1 
4 ; : | ITEMS : qt Dy 
what 1 it is e 31 Within what 
Eliz, that ſome Suits on Penal Sta- Time. 
oor ſhall be within two Years, and | 
8 one Year, ch. 26; ſect. 41. F 
And Do Malt be given of the * Time, when an 
: Aiſkmatlok! exhibited; ch. 26. ſect. 42. 
Fa .Oarh- thalf e mide: of the” Time, eh. 26, 
t. 43. 
Whether the Statute! reftrain a Proſecution at Law, 
ch. 26. ſect. 44. 
Whether Advantage of it may be taken on tke Gene: 
ral Iſſue, ch. 26; feet: 45 ol! 
Whether a Suit after the Her ey 6. bers for the 
King, and — ht for the Informer! & ch. 26. feet. 46 
7 grieved be wichirr theſe Jauss ch. 
26. fect. 47. wi 


g a Laritat be à ſufficient Commencement 


of a Suit within theſe Statutes, off, 26. fect! 4. 
Whether 


30 \'} ” 14. e Fan = 


3% 


1.” | Seder to. 2he Second Bk, 


Th 


Whether a Suit | Fog to a Common Informer upon the 
Default of the Party grieved be within theſe Statutes, 
ch. 26. ſect. 49. CET: 


Whether Champerty, defrauding King's Cuſtoms, or 
Foreſtalling, be within theſe Statutes, ch. 26. ſect. 50. 

Who. diſabled Whether 
7 any Perſon before ordered by the 


zo ſue. | 
61.54 Court not to follow any ſuch Suit, 
ch. 25. ſect. 515 - 


Nenſuit. Whether he who ſues a Qui tam may be | 
nionſuited, ch. 26. ſect. 52, 
Attorney, Whether the Informer or Defendant may 
PE, appear by Attorney, ch. 26. ſect. 53, 
1 | 
a 8 5 5 F. 7 ; 
Ciſis. Whether he who ſues on a Popular Sta- 


Whether the Party grieved ſhall have them, or pay 
them, ch. 26. ſect. 57, 59. 

Whether the Defendant ſhall have Coſts by 18 Eliz. ch. 
26. ſect. 3 | | 

Whether Suits by the Party grieved be within this Sta- 
tute, ch. 26, ſect. 59. 5 

Whether Suits in a Court which has no Juriſdiction, 
ch. 26. ſect. 60. 


Wager of Whether the Defendant may wage his 
Law. Law, ch. 26. ſect, 61. | 
Proiection. Whether he can take Advantage of 4 
1 7 Protection, ch. 26. ſect. 61. 

EE ; G. 

Plas. How the Defendant is to plead to ſuch 


Suit, ch. 26. ſect. 62. . 
Where he may plead a Prior Suit depending, ch. 26. 
ect. 63. See Depending. 1 
Where he may plead a Pardon or Releaſe, or Acquittal 
or Conviction in a former Suit, ch. 26. ſect. 64. ch. 
. 8 8 | 
Whether the Informer may aver, that the Recovery in a 
former Suit pleaded againſt ' him was by Covin, with- 
out ſhewing how, ch. 26. ſect. 65. . 
General ue. In what Manner the Defendant may 
8 plead Nihil debet, ch. 26. ſect. 66. 
Whether the Defendants may plead jointly, ch. 26. ſect. 
67. | + 
Whether a Defendant may plead Not Guilty to a 
Breach alledged from Matter of Record, ch. 26. 
' ſect. 68. | | 
What may be given in Evidence on the General Iſſue, 


ch. 26. ſect. 32, 69, 70, 71. 


Whether the Replication 1 
ney General only, ch. 26. ſect. 72. 

Whether the Words Qui tam pro Domino Rege, &c. 
are to be uſed in jon. ing the Iſſue, ch. 26. ſect. 73. 
Where a Jury is compellable to appear at Vęſiminſier 
for the Trial of ſuch Iſſue, ch. 26. ſect. 74. 
Where ſome. of the Defendants may be found Guilty, 

and others acquitted, ch. 26. ſect. 75. _ 

Where a Defendant may be found guilty for Part, and 
acquitted for Part, ibid. | 

What Judgment ſhall be given, ch, 26. ſect. 76. 


Whether the Penilty of a Statute may be compounded | 


or granted, ch. 26. ſe&. 77, 78, 79, 80. 
Vol, IL 


a Qui tam can be brought by | 


' tute ſhall have Coſts, ch. 26. ſect. 57. 


be to be made by the Attor- | 


| 


Whether all Grants to diſpenſe with, agree, or com- 
pound, or to have the Benefit of Pena] Statutes, be 
| Void, ch. 26. ſect, 80, 81, 82, 83. | 


J. 


In what Manner Juſtices of Peace are to take the In- 
formation of thoſe who bring Felons before them 
ch, 15. ſect. 59; 60. ch. 16. ſect; 11, 12. a 

Whether an Information can be quaſhed, Not guaſbed 

ch. 25. ſect. 149. „ . 


3 Inn. 
The Form of an Indictment for a Nuſance in erect- 
ing it, ch. 25. ſect. 67. 


a. Court. 
ether a Chamber therein come under the Noti 
a Dwelling-Houſe, ch, 33. lect, 97, 2 


Inqueſt of Office. 


Whether to be taken in order to examine Matters re- 
corded by a Coroner; ch. g. ſect. 48. 

by - it ſhall be tried by Inqueſt of Office whether 
a N ſtands Mute of Malice, ch. 30. ſect. 3, 6 
7, 8. 3 3 | 

Whether the Property of the Goods ſtolen, and the 
freſhi Suit, Cc. ſhall be inquired of at the ſame 
Time, ch, 33. ſect. 22. ch. 23. ſect. 53. | 

Whether the Court may examine ſuch Matters withs 
out any Inqueſt, ch. 23. ſect; 52. 


— 


| See Court and Tftfice, 


Angquiſition. 
Of Death by a Coroner. See Cozoner, = 
The Difference between an Inquiſition and Indictment, 
. #8. act. x; T | 


| Infidfatozes vfarunt. 
Whether indictable by ſuch Words, ch. 2 5. ſect, 59. 
W hether ouſted of Clergy, ibid. and ch, 33. ſect. 22. 


Jnſufficient. 
What is inſufficient Bail, and the taking it how 
puniſhable; ch: 15: ſect; 4, 5, 6. See Duffictent 
and Gaol-Delivery, A, and Bail, B. 


Intendment. 

Cannot ſupply the Want of a Certainty in an Appeal 
or Indictment, ch. 23. ſect. 82. ch. 25. ſect. 60. 
See Liberty; 

Cannot ſupply a defeQtive Verdict, ch. 47. ſect. 9. 


Intereſt. 
A good Exception againſt a Witneſs, that he 
in Intereſt, ch. 4b. ſect. 24, 25. 


Interrogatozies. 


In what Manner to be exhibited, Ic. on an Attach- 


is a Party 


ment. ch. 22. ſect. 7. | 


Joinder of Counttes. 
Where a Trial ſhall be by a Jury returned from two 
Counties, ch. 23. ſect. 35. ch, 29. ſect. 48. ch. 40. 
ſect. 1. See London. 2 
6 Q. Joint 


Index 70 * Second Book. 


; \ - Joint Fine. 

Not good, ch. 10. ſect. 165. 

Where a Venire may be joint or ſeveral, * 41. fect. 8. 

Whether a Juror returned on a Joint Venire, being 
ns as to one Defendant, be drawn as to all, ch. 
41. I. 

Whether S ho Panel returned on a joint * may be 
ſevered, ch. 41. ſect. g. 


Joint Indickment, Infomation, and Gerdt. 


| Where Offences are to be indicted 


3 and where 
ſeverally, ch. 25. ſect. 89. ch. 26. 


et. 75 


Whether of Perſons jointly charged ſome may be ac- 


quitted and ſome convicted, ch. 47. ſect. 8. ch. 26. 
lect. 7 5. 


Joint Plea. 
Whether the Defendants i in an Information may aloud 
jointly Not Guilty, ch. 26. ſeet. 66, 75. 


Ireland. 
Whether an Iriſh Biſhop be a good Addition, FY 23. 


** ſect. 109. 
Whether a Treaſon in Jreland be within 35 H. 8. con- 


cerning * rial of F oreign ing ch. 25. ſect. 


ti \ Peer, where triable, ibid. 


Irons. 5 
Whether a Gaoler be punicmablef for keeping 4 Priſoner | 


in Irons, ch. 22. ſect, 32. 
Whether a Priſoner frail be atraigned in Irons, ch. 


| 28. ſect. 1. 


* 


Illue. 


Whether a Defendant ſhall have the fame Challenges 


on a collateral Iſſue, as on a general one, ch. 43. 
ſect. 6. 

Whether 2 H. 5. which requires 40 s. Freehold ina 
Juror, extend to collateral Iſſues, ch. 43. ſect. 16. 

In what Manner the Iſſue is to be Joined i in a Qui tam, 

ch. 26. fect. 73. 

Where ſuch Iſſue ſhall be tried, ch. 26. ſect. 74. 


Judge. 
Judicial Office, whether grantable for Life, ch. 1. 
lect. 5. 


Whether exerciſable by Deputy, ch. 1. ſect. 9. 
Where the Act of one is effectual for all; ch. x. "OY 


10. Ch. 9. ſect. 45. 

' Whether a Judge can be a Witneſs, ch. 46. ſect. 19, 

The Temporal Judge is to determine whether one who 
demands his Clergy is to have it, ch. 33. ſect. 113. 

W here inferior Judges are liable to an Attachment, 
ch. 22. ſect. 25 to 30. ch. 27. ſect. 67. 

Judges not puniſhable for a meer Error in Judgment, 
ch. 1. ſect. 17. ch 13. ſect. 20. 

Nor compellable to give their Opinions before-hand, ch. 


x. ſect. 16. 
W hoever is Judge of the Offence may bail the Offen- 


der, ch. 15. ſect. 27, 54. 
For Certioraries to them, ſee Certionrt, B, E. See 
alſo Jurisdiction, Court, Commiſſ on, Office of 


the Court, and Diſcretion. 


. - 
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dannen 


Where it may be ſaved 6 1 Award of Tranſports 

tion, ch. 33. ſect. 135, Cc. 

For what Faults, and in what Manner it may be ar- 

reſted, ch. 48. ſect. 1. ch. 25. ſect. 147, 148. a 

Whether any Judgment ſhall be given on a Conviction 
of Excuſable Homicide, ch. 48. ſect. 1. 

Whether the ſame ſhall be given 1 a Peer and 
Commoner, ch. 48. ſect. 2. 

Whether the ſame muſt be given in all Caſes ibid. 


B. 


The Rated Judgment againſt a Man for Stated Fudg- 
High Treaſon not concerning: the ments. 
Coin, ch. 48. ſect. 3. 

For Treaſon concerning the Coin, ch. 48. ſect, 4. 

For Petit Treaſon, ch. 48. ſect. 85. 

Againſt a Woman for Treaſon, ch. 48. ſect. 6. 

Againſt a Man or Woman for Felony, ch. 48. ſect, 7. 

Judgment of Pain fort & dure, ch. 30. ſect. 16. 

| Judgment i in Premunire, ch. 48. ſect. 9. 

In Miſpriſion of High Treaſon, ch. 48. ſect. 20. 

For drawing a Sword, or ſtriking in a Court, &c. ch, 
48. ſect. 11, 12. 

For ſtriking in the King's Palace, Perjury, Forgery, 
or Conſpiracy, ch. 48. ſect. 12. 

Judgment, how entred on an Acquittal or a Plea of a 


7 


— 


Pardon, ch. 48. ſect. 13. 


H 3e. 


In what Caſes, and in what Shad the Court ſhall 


give a Diſcretionary Judgment, ch. 48. ſect. 14. 

Where it may award a Tranſportation, or to the 
Houſe of Correction, or to Baniſhment, ch. 48. 
ſect. 15, 16. 

How it may be authorized to inflict a new Puniſhment, 

ch. 48. ſect. 16, 

In what Caſes the Defendant muft be in Court when 
the Judgment is given, ch. 48. ſect. 17. 

In what Manner the. Fine is to be ſet, ad mitigated, 
ch. 48. ſect. 17, 18, 19, 20. 


For Judgment of Outlawry and Abjuration, ſee ch. 
48, ſect. 215 2% 2%. 24: 25d Outlaw and Ab⸗ 
juration. 

There ſhall never be two Judgments given for the 

ſame Offence, ch. 41. ſect. 23. 

Whether a Man can be attainted any other Way but by 
expreſs Sentence, or by Outlawry or Abjuration, ch, 


48. ſect. 2 
Whether one can be attainted after his Death, ibid. 


Whether Judgment at Common Law can be given on 
an Indictment concluding contra formam Statuti, ch. 
25; ſect. 115, 116. 

What Judgment ſhall be given in a Qui tam, ch. 26, 

ſect. 76. 

How a Judgment may be falſified, ſee Falſifying 


Judgments. 
Jurksdickion. 

Where a Warrant from a Juſtice of Peace for an Of- 
fence not within his Jucikdiction is void, ch, 10. 
ſect 10. 
How far a Statute in giving a Juſtice a Juriſdiction of 

an Offence, gives a ** to bring the Party before 
him, ch. 10. ſect. 15, 16. 


4 How 


Lider to the Second Book. 


Hoem. a. Judge is pumiſhable for proceeding without Ju- 


riſdiction, ch. 22. ſect ag. 


4 Juciſdierian hallinat-be preſuined where, it doch not 


appear, ch. 10. ſect. 21. 


« os 


How: an avowiys. G, grounded. on the, Act of an In- 


forior Court, .nuſtſhew that the Offence aroſe with- || 


in its Juriſdiction, ibid. 
Whether a Suit Qui tam in a Court which has no Ju- 


alſdiction make, the Informer liable to Coſts, ch, 26. 


. ſect, 60. THE. 1; * ; 3 | a ** 
ſuch Sujt be within 18 Elia, which, prohibits 


Whether 


the compounding Proſecutions on Penal Statutes, ch: | 


26, lect. 9. e 
See — Judge, Commiſſion, Ring any King's 


From what From what County to be returned by 


Common Law for the Trial of a Ge- 
neral Iſſue, ch. 40. ſect, 1. 
From what County by 33 H. 8. for the Trial of Trea- 
ſon, Miſpriſion of Treaſon, or Murder confeſſed 
before, or ſuſpected by the Privy Council, ch. 40. 


. 


A 


County; 


Whether this Statute be ſtill in Force as to all of the | 


ſaid Offences; ch. 40. ſect. 3.' 

Whether it extend to Acceſſaries, ch. 40. ſect. 4. 

In what County he who carries Goods ſtol'n from one 
County to another, or does a Nuſance in one Coun- 
ty to another, or marries two Wives in different 


Counties, or "commits. à Felony, Cc. in Malis, or | 


beyond Sea, may be tried, ch. 40. ſect. 5. 
From what County the Jury is to be returned for the 
Trial of a Foreign Plea, ch. 40. ſect. 6, 7, 8. 


B. 


Before what Juſtices a Jury may be re- 

turned without any Precept by a bare 
Award, ch. 41. fect. 1. | 
be ſo returned into the King's Bench, 


| By what 
Proceſs. 
Whether it may 

„ 


* 


Where it may be returned immediately, ch. 41. ſect. 


3» 4 GS PO 
gee Uenire, Pzoviſo, Tales, &c. 
In what Manner the Proceſs againſt the Jury is to be 
continuad, ch, 27. ſect. 95. See Diltontinuante. 


C. | 
Before what Before what Court a Jury is to be re- 
Court. turned, ch. 42. 
Where a Jury acquitting a Defendant muſt find what 

other Perſons did the Fact, ch. 9. ſect. 33. 

Where they are liable to an Attachment, ch, 22. ſect. 
14 to 25. See Attachment, So 
Whether a Juror may be a 


17. 
Who are qualified to be Jurors. See Challenge, C. 
and Judgment, C, D, E. and Tozn, D. 
Whether a Jury charged in a capital Caſe can be diſ- 
charged without ech a Verdict, ch. 47. ſect. 1. 
For other Matters, ſee Terdid and Inquelk. 


Juſtices. 
Whether Juſtices can be commiſſioned by none but the 


King, ch. 6. ſect. 1. 
Whether the Commiſſion of Juſtices of 
not be called Writs, ch. 5. ſect. 2. 


Oyer, &c. may 


Witneſs, ch. 46. ſect.” 


| How far the Authority of ſuch Juſtices is ſuſpended. by 


, the King's Bench fitting in the ſame County, or by 

2 Superſedras,, and how it may be revived by Proce+ 

diendo, ch. 5. ſect. 3. 

How far their Commiſſions are determined by the De- 

miſe of the King, ch. 1. ſect. 11, 12, 13. 

Whether by the Acceptance of a new Name of Dig- 

nity, ch. 5. ſect. 6. 

Whether by holding a Seſſions without adjourning it, 

ll 5, Ret. 5: : 

Where ne a new Commiſſion of the ſame Na- 

ture with the former, ch. 5. ſect. 8. | 

What Notice of ſuch new Commiſſion is ſufficient for 
this Purpoſe, ch. 5. ſect. 9, 10, 11. 


| Whether the Proceedings before ſuch Juſtices be diſcon - 


tinued by the Grant of a new Commiſſion, ch. 5, 

= + A 

Whether a Commiſſion of the Peace, or Goal-Delivery 
for a Town be ſuperſeded by a new one for the 
County, &c. ch. 5. ſect. 13. | 

Whether Juſtices of Oyer, &c, be confined to fit in the 

Place mentioned in their Commiſſion, ch. 5. ſect. 14. 

What Form is to be obſeryed in their Adjournments, 
ch, 5. ſect, 7. 14,15. | 

How new ones may be added to the former by Writ 
4 Aſſociation, /i non omnes, ch. 5. ſect. 16, 17s 
18. 

Whether they may ſit in one County to try Offences 
in another, ch. 5. ſect. 19. 

Where their Records are to be kept, ch. 5. ſect. 20. 

Whether thoſe taken by the Command of the Juſtices 
be repleviſable, ch. 15. ſect. 37. 

Whether a Certiorari directed to the Juſtice of Chefler, 
my be returned by 4. B. Chief Juſtice, c. ch. 27. 
ect. 71. 

Where Cauſes are put without Day by the not coming 
of the Juſtices, ch, 27, ſect. 106. 

See Courts and Judges, Gaol⸗Pelivery, Oper 
and Terminer, Alſile, and Peace, &c. 


Juſticter. 


The ancient Power of the High Juſticier, ch. 3; ſect, x, 


Juſtlſication. 


How an Arreſt on Suſpicion is to be juſtified, ch. 12, 
ſect. 18. See Pleading and Arreſt. 


King. 
HE THE R thoſe taken by his Command be re- 


W pleviſable, ch. 15. ſect. 36, 37, 66, Sc. See 
Bail, I. 8 
No diſtreſs can be taken on Land in his Poſſeſſion, ch. 

10. ſect, 16. 5 
No Proceſs by Proviſo, where he is a Party. ch. 4r, 


ſect. 10. | | 
He may ſue in what Court he pleaſes, and therefore 
may demand a Certiorari for the Removal of an In- 


dictment, ch. 27. ſect. 27. | 
Not bound by a Statute which does not name him, ch, 


42. ſect. 3. 
His Grant is void where he is deceived, ch. 37. ſect. 46. 


Niſi prius or Tales not grantable where he is a Party 
without his Conſent, ch. 42. ſect. 3. ch. 41, ſect, 


17. 
Corlmiſfion of Juſtices of Goal-Delivery, &c. grant- 

able only by him, ch. 5. ſect, 1. 
Whether 


Tridex to the Second Book: . 


Whether he may | take a peremptory Challenge, eh. 43. 
ſect. 2, 3. 
Whether he needs. ſhow his Cauſe of Challenge pre- 


ſently, ch. 43. ſect. 3, 10. | 
He is the principal Conſervator of the Peace, eh. 9. 


ſect. 1. 

Whether all Juriſdiction muſt be derived from him; 
CH." 1. REL, I, Ch B. Feet. 2: 

Whether he may authorize whom he piedtes, to execute 
a Statute, ch. 8. ſect 28. 

Whether he can fit in Perſon in Judgment, ch. x. ket 
2. 7. C. 3. fert. 1; K. 

Whether He can add to the Juriſdiction of an afitient 


Court, ch. 1. ſect. 4,. 6. 
Whether he can grant a Judicial Office for Life, which 


has not uſually been ſo granted, or any unprecedented || | 


Commiſſion, ch. 1. ſect 5, 7, 8. 


What Patents and Commiſſions are determined 'by his . 


Demiſe, ch. f. ſect. 11, 12, 13. 
The Power of his Juſtices in Relation to Perſons woda 


Guilty before, or reprieved by the Juſtices of his 
Predeceſſors, ch. 6. ſect. 19. 

His Perogative in making a Sanctuary, ch. 32. ſect. 3. 

In what Manner the Year of the King's Reign muſt be 
ſet forth in an Indictment, ch. 25. ſect. 80. 

How an Indictment muſt conclude againſt- the Peace 
of the King, and with what Difference where the 
| Offence happened in the Reign of two Kings, ch. 25. 


| ſect. 92, 93. 
How an Indictment muſt. conclude contra corman, & 


dignitatem Regis, ch. 25. ſect. 74. 
Where the Penalty of a Penal Statute goes to um, 


whether an Action or Information on ſuch Statute |: 


muſt be laid fam pro Domino Rege quam pro ſeipſo, ch. 


206. ſect. 17. 20. 
How far the King's Pardon will bar a Qui 1 ch. 


206. ſect, 64. 
For his Prerogative in pardoning in other Caſes. See 


Pardon and Diſpenſation. | 
For other Matters. See Commiſſion and King's 


: Wench: and Juſtices, 


King's Bench, 
5 


In what Manner the King in Perſon or his Juſticier 
uſed anciently to execute e Juſtice i in it, ch. 3. ſect. 1. 
Whether the Common Pleas and Exchequer were de- 
rived from it, and what Prerogative it fill retains, 


eh. 2. fect. 2. 
Its Juſtices are Keepers of the Peace throughout the 


Realm, ch. 8. ſect. 2. 
Whether it have a Juriſdiction over all Miſdemeanors 


in General, ch. 3. ſect. 4. 
Whether it be neceſſary to ground its Proceedings on 


ſome Precedent, ch. 3 ſect. 4. 
How far it may proceed on the Trial of a Peer. 


Peer, C. 
How far it has Diſcretionary Power of puniſhing Of- 


*fenders, ch. 3. ſect. 5. 
It may award A 8 into any County in England, 


What Priſon it — make Uſe of, ch. 3. . 


hether it may proceed on Suits commenced in other 


Courts, ch. 3. ſect. 6. 
Whether on Offences newly created by Statute, ibid. 


See 


Whether its Juriſdiction can be excluded by Statute | 


without expreſs negative Words, ch, 3. ſect, 6. ch. 
19. ſect, 18. ch. 26. ſect. 30. 


N 


Whether a Record removed into it can be rematided by: 
the Common Law, ch. 3. fect. 7. 

What Indictments may be remanded by 6. N. 8. ch. 
3: ſect. 8, 9. 


| Whether it may award a Nj T7 priate for the Trial, of: 


Treaſon or Felony, ch. 3. "m_ 8 ch. 42% feet. 2. 


N B. ; 3 | | 3 

What gagentefbenty the King's Bench bas over in- 

ferior Courts, as to reverſing their Errors, and Pa- 

niſhing their Abuſes, &c, ch. 3. ſect. 10. ch. ow 
ſect. 2, and 25 to 30. ch. 27. ſect. 22. 

How far the Preſence of the King's Bench Wend, the 

Power of other Courts. ch. 3. ſect. 1 f. ch. 5. ſect. 3. 


Where its Proceſs is returnable coram nobis ubicungue, 


and where coram nobis apud M. and how many days 
are required between the Tgſe and return, ch. 3. 
ſect. 12. ch. 41. ſect. 3. 

King's Bench is within 2 & 3 Ed. 6. which authorizes. 
Juſtices to proceed againſt Acceſſaries in the County 
wherein they were acceſlary, ch. 29. ſect. 52. 

The Supreme Court 1 Aer ch. 3. ſect, 11. ch. 49. 


fect. 18. 
Whether it may receive A Writ of Error of an At- 


tainder before the High Steward, ch. 50. ſect. 16. 
Whether it may award. Execution againff Perſons at- 
tainted by other Courts, and into what County, ch. 
51. fect, 1,2. 
Where an Appeal i in it ſhall be arraigned on the Crown 
Side, and where on the Plea Side, ch. 28. ſect. 4. . 
Where it may give a Man the Benefit of a Pardon 
who hath been denied 10 ö. in the e ch. 37. 
ſect, 69. 


C. 

Againſt whom it may receive an Appeal by Bill, ch. 6. 
Sect. 5. ch. 23. ſect. 4. 

Whether the Proceedings before Juſtices of yer are to 
be removed into the King's Bench after the Oyer 
determined, ch. 6. ſect. 18. ' 

Whether a Pardon of a Perſon condemned before Tu- 
ſtices of Gaol-Delivery be to be allowedin the King's 
Bench after the Seſſion is determined, ch. 6. ſect. 19. 

Where it may receive an Information on a Penal Sta- 
tute, ch 26. ſect. 30, 34. 

By what Proceſs it may order the Return of a Jury, 


ch. 41. ſect. 2, 3. 


For its Power of Bailing. See Bail, E. F. G. 


See alſo Certiozari, Attachment, and Jnfozma- 
tion, | 


Knight. 


Whether none but Knights can be Coroners, ch. g- 


ſect. 2, 3. 
| A Baronet and no Knight, not indictable by the Name 


of Knight, ch. 25. ſect. 69. 


Knowir. 


Whether an Indictment or Appeal for the Death of, or 
Larceny from a Perſon unknown be good, ch, 33. 


ſect. 18. ch. 25. ſect. 71. ch. 35. ſect. 3. 


Latches, 
N O T imputable to the King, ch. 41. ſect. 10. 
| ' Larceny, 


| Index to the Second Book. 


' Larceny. 


Where e from Clergy, ch. 33 ſect. 59 to 72. 
See Clergy, D. 

Whether one may be fonnd Guilty of 4 Treſpaſs on 
an Indictment of Larceny, or of Petit Larceny, on 

an Indictment of Grand Larceny, ch. 47. ſect. 7. 

Where Perſons convicted of it may be ſent to the Houſe 
of Correction, or cranſported, cb. 33. ſert. 134, 

Sc. 

Where thoſe who ſteal 40 5. out of a Shop, Cc. are in- 
titled tõ a Pardon, ch. 37. ſect. 6. 

Where an Acquittal or Conviction of Larceny i is plead- 
able to a ſecond Proſecution, ch. 35. ſect. 4, 5. ch. 
fekt. 5, 

Where it is bailable, ch. 15. ſect. 48, 49, 50. See 
Wail, E, F. 


Whether Petit 1 forfeit Goods on a Hen fecit | 


or Default to the Exigent, ch. 49. ſect. 14, 15. 
Whether the ſtanding Mute to an Arraignment for it 
amount to a 8 ch. 30. ſect. 10. | 

For Appeals of it. 5 e , . 
See alſo County, A. 


Latin. 


Whether /: a; Writ be abatable for Falſe Latin, or the | 


Uſe of a Word which i is not Latin, ch. 23. ſect. 100. 
ch. 25. ſect. 87. 

Whether Additions muſt * in 1 ch, 23. ſect. 106. 

Whether Falſe Latin in an Appeal be amendable, ch. 

23. ſect. 129. ch. 25. ſect, 97. 

All Pleas to be entered and enrolled in Latin, ob. 28. 
. 

Whether Falſe Latin will vitiate an e ch. 
25. ſect. 86. 

Whether the Uſe of a Word which 1 is not Latin, ch. 
25. ſect. 87. 


Where Faults of this Kind are holpen by an Anglice, 


ch. 25. ſect, 88. 
Leet, ch. 11. ſect. 1. See Sheriff's To. 


The Original of its Inſtitution, ch. 11. ſect. 2. ch. 
- 40; Ct 
How far it exempts Perſons from the Sheriff's Torn, 


or other Grand Leet, ch. 10. ſect. 12, 64. ch. 11. 


ſect. 3. 

How far it is ſubject to the Sheriff*s Torn. ch. ex, 
ſect. 4. 

For what Cauſes it ſhall be forfeited, ch. 11, ſect. 5. 

Whether it be within the Statutes which require a 
Torn to be holden within a Month after Eaſter, or 
Michaelmas, ch. 10. ſect. 8. 

What ſhall be the Form of the Caption of an Indict- 
ment in it, ch. 11. ſect. 6, 

Such Caption muſt ſet forth the Day whereon the In- 
dictment was taken, ch. 10. ſect. 9 

Whether Court-Leets be within the Statutes which re- 
quire the Indictors in Torns be twelve in Number, 

and have Freehold or Copyhold to ſuch a Value, and 
that the Indictments be — &c. ch. 10. ſect, 
65 to 70. See Ton, D. 

See Jndictment, L. 


How Breaches of the Peace, and other 838 in 


the Face of a Court-Leet are puniſhable, ch. x. ſect. 15. 
No Man can be within two Leets, ch. 10. ſect. 12. 


Letters. 


Treaſonable Letters laid as Overt-Acts of Treaſon, 
how to be proved, ch. 46. ſect. 34. 
Vor, II. 


Libel 


Whether indictable before Juſtices of Peace, ch. 8, fe, 


28. 
What good Evidence to prove it, ch. 46. fot, 36. 


Liberty: 


Where a Place ſhall be intended to be within a Liberty. 


See Pariſh and Mard, and ch. 25. ſect. 128. 


How far the Juſtices of Peace for a County may act 


within a Liberty, ch. 8. ſect. 29, 
Whether a Commiſſion of the Peace within a certain 
Liberty be grantable without a Special Suit to the 


King, or revocable, or determinable by the King's 
Death, ch. 8. ſect; 30. 


Life: See Living: 
Ligeance: 


Whether neceſſary for an IndiQment of Treaſon td 


COT contra '@ Hgeantian ſue debitum, ch. 25. Per 55. 


Living. 


The different Manner of ſetting forth living and dead 
Things in an Indictment, ch. 25. fect. 75. 


London. 


Whether a good Viſne, ch. 23. ſect. 92. 
| Whether good Addition, ch, 23. ſect. 120. 


| | Whether want of Freehold in onabn be a good Chal- 


lenge of a Juror, ch, 43. ſect. 12, 24. 

What Proviſion is made for Jurors in London in Ac-— 
tions for more than the Value of 40 Marks, ch. 43. 
ſect. 21. 

Whether London can join with other Counties in taking 
an Inqueſt, ch. 'b ſect, 48. 

How its Juſtices of Peace are to bail Priſoners, ch. 15. 
ſect. 61. 

Its Citizens ſuing an PET are not compellable to 
wage Battle, ch. 45. ſect. 6. 

Whether a Certiorari lies to its Courts, ch. 27. ſect, 
26. 


| Whether the Tenour only of an Indictment in its 


Courts ſhall be removed by Certiorari, ch 27. feet. 
26, 76. 

| Whether its Aldermen be privileged from being c con- 
ſtables, ch. 10. ſect. 40. 


Whether its Surgeons and Phyſicians, 2 10. ſect, 42. 


— 


Maim. See Mayhem. 


Mainpzile. 


A Bill of Appeal not receivable againſt a Perſon 

mainpriſed, ch. 6. ſect. 5. ch. 23. ſect 4. 

| Where Perſons may be delivered out of Priſon by Vir- 
tue of a Writ of Mainpriſe, ch. 15 ſect, 29, 30. 


Mallce. 


How far an Appeal muſt be malicious to intitle the 
Appellee to a Recovery of images, ch. 23. ſect. 
140, 142. 

The Words ex malitia pracagitata neceſſary to an 15 
dictment of Murder, ch. 25. ſect. 62. See Pürder. 


Malum. 


The Difference between malum in fe and malum probi- 


bitum, ch, 37, ſect. 27. 
. % 6R Malum 
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Index to the 


Malim i in ſe not to be diſpenſed with, ibid. | 
How pardoned, ibid. | | 


Mandamus⸗ 
To ſwear, reſtore, or diſcharge a Conſtable, & 10. 
ſect. 47. 


Manner. 


Who may be ſaid to be taken with it, ch. x5, ſect, Th 
Whether Perſons fo taken be bailable, ibid. 
Whether they may be tried without an Fairen, ch. 


25: ſect. 5. 


Manſlaughter. See Homicide and Purder 


How pardoned. See Pardon, B. 
Whether any can be Acceſſaries to it, ch, 29. ſect 24. 


Where it is ouſted of Clergy, ch. 33. ſect. 57. 
Whether a Clergyman be deprivabl 
been burnt in the Hand, ch. 33. ſect 130. 


See the Title of Autrekoits Acquit, under Letter D. 
Maxeſchalli Cuſtodia, ch. 23 ſect. 4. 
Margent. 


Whether the County in which a vill lies, ſufficiently 
appear by putting it in a Margent of an Indictment, 


ch. 25. ſect. 34. 


Marriage. 
See Certificate, and Fo2cible Parriage, 


Marſhal. 


The Nature of the Office of Lord Marſhal in former 


Times, ch. 4. ſect. 2. 
Several Marſhals anciently, ibid. 
The Lord Marſhal, as ſuch, a Keeper of the Peace 
throughout the Realm, ch. 8. ſect. 2. 
As to what Pleas he is reſtrained by Statute, ch. 4. ſect. 
4, 5, 6. ch. 23. ſect. 11, 12, 13, 29. 
Whether he may receive an Appeal of a Foreign Trea- 


' ſon, and whether without the Conſtable, ch. 23. 


ch. 4. ſect. g | 
A. and Appeal, . 


Mayhem. 


Whether there may be Acceſfaries to it, ch 29, ſect. 5. 
For Appeals of it. See Appeal, C, D, E, 
See alſo Abatement and Payhemiavie, 


Maphbemlavit. 


A neceſſary Word in Indictments and Appeals of May 
hem, ch. 23. ſect. 77. ch. 25. ſect 55. 


ns ny eehte 


| 


| 


Mealures. 
Falſe Meaſures indictable in the Torn, ch. 19. ſect. 59. 
Melius inqufrendutn. ' 
Where awardable on 3 Caroner” s m_ws, « ch. . ſect 
827 
Beſlenger. | 
Whether a Cy to a W N bo legal, ch. 
16. ſect. 9 n 
Middleſex. 


Its Juſtices Manner of admitting Perſons to Bail ſaved 


+ 


| See Abatement, and. Name, and Surname. | 


14 it after he has 


Second Bock. 


Pilcontinuante. \$:eDiſcontinuance, 


 Piſnomer, 


Where a good cauſe to avoid an Outlawry, ch. 56, 
fect. 9. 

| Where pleadable in Abaterhent of an tndictnient, ch. 
25. ſect. 60, 69. 


Miſpziſion. 


Whether 33 H. 8. which gives a Special Trial of Miſ- 
priſion of Treaſon, being confeſſed or examined be- 
fore the Privy Council, be repealed by 1 & 2 Ph, 

| & Ma. ch. 40. ſect. 23. 

Whether a Perſon indicted of it may take a peremp- 
tory Challenge, ch. 43. ſect, 

Whether- there muſt be two Mae on every In- 

dictment and Trial of it, ch. 25. fect. 143. 

Whether it may be proceeded againſt by way of In- 

formation without Indictment, ch. 26. ſect. 3: 

The Judgment for it, ch, 48. ſect. 10. 

| Whether an Officer who has ſuffered an Eſcape of one 

committed for Felony, may be proſecuted for a Miſ- 

priſion before the Party eſcaping hath been cony icted 
of Felony, ch. 19. ſect. 26. ch. 21. ſect. 8. | 


See Jndictment, K 


Miſtrial. 


| Wikins- a Cauſe ſhall be ſaid to be miſtried, and how 
far a Miſtrial is fatal, ch. 27, ſect. 108, 109. 


Mittimus. 


 Bilrecital 


| Whether the Commitment of an innocent Perſon by 


Mittimus make the _—__ of Priſon by bim F clany, 
ch 18, lect. 6. 75 8 


' 


Sonk. 


Whether he can maintain an Appeal, ch. 23. ſect. 149. 


Monopoly. | 


2 ch. 37. ſe 
| Not to be dab vith by the King, ch. 37. ſect, 29, 
| > 


Yo2tmatn. 


| Inquirable in the Torn, ch. 10. ſect, 57, 58. 


| How far, and in what Manner the Statutes of Art- 
main may be Cr way by the King, 


ch, 
* 29, 30. 82 | 


Murder. 


| How pardoned. See Pardon, B. 


Whether it be inquirable in the Torn, ch. 18. fect, 52. 

Whether a Man may be generally found Guilty of 
Manſlaughter, Cc. on an Indictment of Muider, 
ch. 47. tect. 


Where a Variance between the Indictment and Evi- 


dence as to the Manner of the Malice i 18 immaterial, 
ch. 46. ſect 41. 

In what Manner Murder confeſſed or examined before 
the Privy Council is triable in a forcign County by 
33 H. 8. ch. 40. ſect. 2, 3. 

W Acceſſaries are within this Statute, ch. 40. 
ect. 4. 


| The Conſtruction of the Word Murder in a General 


Pardon of all Petit Treafons or F eloniey excepting 


by 1 C 2. Ph, & Ma, ch, 15. ſect, 57. 


Murder, ch, 3. ſect. 19, 20. 
2 In 


Tndex to the 


Second Book. 


In what Manner an Indictment of Murder is to be j How a Grant of ſuch Forfeiture is to be pleaded, ch. 


drawn in order to ouſt the Offender of his Clergy, 
ch. 23. ſect. 25. | | 


Where Murder is ouſted of Clergy, ch. 33. ſect. 54 to | 


1 b f 
Where it is repugnant in an Indictment or Appeal of 
Death to ſuppoſe that the Party was murdered when 


wounded, ch. 23. ſect. 88, 89. ch. 25. ſect. 62, 63. 


Whether an Acquittal of Murder will bar a Proſecu— 
tion for Petit Treaſon, ch. 35. ſect. 5. 

See Autrefoits acquit, C, D. Purdzum and Pur⸗ 
dzavit. 


Murdzavit. 


A neceſſary Word in Appeals and Indictments of Mur- 
dler, ch. 23. ſect. 79. ch. 25. fect. 55. 


Murdzum. 
For Murdrum, where amendable, ch. 23. ſect. 129. 
Mute. 
In what Caſes a Man ſhall be ſaid to 


Where one 
ſhall 7 to ſtand Mute, ch. 30. ſect. 1. 
and Mute. 


Whether he who peremptorily challenges more than his I. 


Number ſhall be ſaid to ſtand Mute, ch. 30. ſect. 2. 
Whether he who demurs, ch. 3o. ſect. 3. | 
Whether one who hath confeſſed, or put himſelf o 

his Country, ſhall be demeſned as one who ſtands, 

Mute in Reſpect of his ſubſequent Silence, ch. 30, 

ſect. 4. | 
How tried. In what Caſes, and in what Manner it 

ſhall be tried whether a Man ſtands 
Mute of Malice, ch. 3o. ſect. 5, 6. 
In what Manner he is to be proceeded 2 who is 


found to ſtand Mute by the Act of God, ch. 30. 
ſect. 7. 
Where i What is to be done where a Perſon at- 


tainted ſtands Mute to the Demand 
why Execution ſhould not paſs againſt 
him, ch. 30. ſect. 8. 


ſaves not from 
the Execution 
proper to the 


Crime. 
What is to be done to one who ſtands Mute on an 


Arraignment of High Treaſon, ch. 30. ſect. . 
What to one arraigned for Petit Larceny, ch. 30. ſect. 
10. 
What to one arraigned for Treaſon, or Murder, &c. 
within the Vage of the Court, ch. 30. ſect. 11. 
What to one arraigned for Piracy, ibid. 
What to one arraigned on an Appeal, ch. 30. ſect. 12. 
Whether a Perſon ſtanding Mute to an Indictment of 
a Capital Felony or Petit Treaſon, ſhall be adjudged 
to his Penance without a previous Inquiry of the 
Nature of the Fact, ch. 30. ſect. 14, 15, 16. | 


C. 
Pain fort & The Judgment of Pain fort & dure, ch. 
dure, 30. ſect. 16, 


Whether Women are liable to it, ch. 30. ſect. 17. 
The Practice of tying the Thumbs with W hipcord, 
ch. 30. ſect. 18. 
D. ä 
Where he who ſtands Mute ſnall forfeit 
his Goods only, and where both Lands 
and Goods, ch. 30. ſect. 19. 


Forfeiture. 


230. ſect. 20, 

Whether the Goods of thoſe who ſtand Mute paſs by 
the general Grant of Felons Goods, ch. 30. ſects 
21. 5 a 
Whether the Proſecutor of an Indict- Reftitution. 
ment or Appeal of Larceny be in- | 

titled to a Reſtitution upon the Defendant's ſtanding 
Mute, ch. 30. ſect. 22, 23. ch. 23. ſect, 53. 


| Whether thoſe who ſtand Mute are with- Clergy. 


in the Benefit of Clergy, ch. 30. ſect. 
24. ch. 33. ſect. 27. 

Whether a Statute by excluding thoſe from their Cler- 
N who are found Guilty exclude thoſe who ſtand 
Mute, ch. 33. ſect. 28, 31, 36. 


In what Caſes 3 & 4 V. & M. takes Clergy from 


thoſe who ſtand Mute in the ſame Manner as if they 
had been convicted, ch. 33. ſect. 48, 49. 

Whether the Recogniſance of Bail for Felony be for- 
feited by ſtanding Mute, ch. 15. ſect. 84. 


Name. 
T is a good Reply to a Plea of Miſnomer of the Sur- 

[ name, that the Party was as well known by the 
Name in the Appeal as by the other, ch. 23. ſect. 
103. 

A Milnomer of the Name of Baptiſm is fatal both in 
Indictments and Appeals; a Miſnomer of the Sur- 
name is fatal in the latter only, ch. 25. ſect, 69. 

Whether it be ſufficient to deſcribe a Man by his Name 
of Baptiſm only, ch. 25. ſect. 72. 

It is a Diſcontinuance to deſcribe a Man in the Roll, 
or Proceſs, by a Name variant from that in the Ori- 
gina], ch. 27. ſect. 94. 

Where a Variance between a Record and Acquittal, 
and that to which it is pleaded as to the Name of 
the Party, may be helped by an Averment that the 
ſame Perſon was intended in both, ch. 35. ſect, 3. 

Whether the Caption in an Indictment muſt ſhew the 


ſect, 126. pi: 
See Abatement, Dignity, Pilnomer, and Sur⸗ 
name, 


Naval Stozes. 
In what Caſes thoſe who ſteal or imbezil them are 
ouſted of their Clergy, ch. 33. ſect. 70, 71. 


Negative pꝛegnant. 
A Fault in Pleading, ch, 23. ſect. 126. 


| Negleff. 
| Whether it ſhall forfeit a Leet, ch. 11. ſect. 5. 


Nlek. 


May have an Appeal of Rape, ch, 23. ſect. 38. 


Night-walkers. 

Whether indictable before Juſtices of Peace, or before 
the Sheriff in his Torn, ch. 8, fect, 38. ch. 10. 
ſect. 59. „ dit . 

Whether any private Perſon may arreſt a ſuſpicious 
Night-walker, ch. 12. fect. 20. ch. 13. ſect. 6. 
ſect. 5, 6. 

The Power of Conſtables, ch. 10. ſect, 35. 


Names of the Indictors, ch. 10. fect. 23. ch. 25. 


The Power of Watchmen as to Night-walkers, ch. 12. 


Nil 


Where a good Plea to a Qui tam, ch. 26. ſect. 68. 
Mili pꝛius. 
What Iſſues in the King's Bench are triable by Writ 
of Ni prius ch. 3. ſect. 7. ch. 42. ſect. 2. | 
Whether a Tiial by Ny prius is grantable where the 
King is a Party, without his Aﬀent, ch. 42. ſect, 3. 
The Power of Juſtices of Ni# prius to give Judgment 
in Treaſon and Felony, ch. 7. ſect, 17, 18. ch. 23. 
ſect, 146. | 
Their Power to give Damages in Appeal, ibid. 
To award a Tales de circumſtantibus, ch. 41. ſect. 11. 
Where an Attachment lies for Diſobedience of a Rule 
made at Ni prius, ch. 32. ſect. 37. 
No Coſts for a Defendant acquitted of a Criminal In- 
formation, except at Niſi prius, ch. 26. ſect. 11. 
Where a Diſiringas, &c. with a Tales is grantable with 


a Niſi prius, ch. 41. ſect. 16. 
The Court above will take judicial Notice of what is 


done at Ni. prius, ch. 41, ſect, 17. 


See Aſſiſe. ; 
Nobility. 
Loft by Attainder, ch. 49. ſect. 47. See Peers. 
Nofanter. 


A neceſſary Word in an Indictment of Burglary, ch. 
25. ſect. 57. | 
Monclaim. 


Where a Woman who has Title of Dower ſhall, by 
Reaſon of her Husband's Attainder, avoid the Bar 


of a Nonclaim, ch. 49. ſect. 44. 
Non compos. 


Whether he can bring an Appeal, or be an Approvet, | 


ch. 23. ſect. 32. ch. 24. lect. 3. 


Non obſtante. 
Whether required in a Pardon of Manſlaughter, ch. 


37. ſect. 14. , 
Whether it make a good Pardon of Murder, &c. which 


doth not ſpecify the Crime, ch. 37. ſect. 17. 
Where neceſſary in a Diſpenſation, and how far effec- 


tual, ch. 37. ſect. 29, 30. | 
Diſpenſations with the Clauſe of Non ehſlante not al- 


lowed at this Day, ch. 37: ſect. 17. 


Mon omittas. 
W hat Proceſs ſhall be awarded with it, ch. 22. ſect. 4. 
ch, 27. ſect. 357 6. e . . 


Nouſuit. 


Where a Bar of an Appeal of Mayhem, ch. 23. fect. | 


26. 

Where a Bar of other Appeals, ch. 23. ſect. 131. 
Whether an Appellant may be nonſuited after a Ver- 
dict or Demurrer, ch. 23. ſect. 95. e 
Whether a Nonſuit againſt one Appellee be a Nonſuit 


as to all, ch. 23. ſect. 136. | | 
Whether there can be a Nonſuit in a Qui tam, ch, 26, 


_ ſect. 52. | 
| Noꝛzwich. 
Whether a good, Addition, ch. 23. ſect. 120. 


— 


Trex to the Second Books 


For what Faults the Court ex 


Notice. 


| What Notice of a rew Commiſſion is ſufficient in or: 


der to determine a former, ch. 5. ſect. 9, 10, 11. 
Whether an Avowry for a Fine, &c. in a Torn muſt 

ſhew that due Notice was given of holding the 
Court, ch. 10, ſect. 24. 
Whether every Perſon within the Precincts of a Leet 
be bound to take Notice of its Orders, ch. to. ſect; 


32. See County, E. 


Nul tiel Recozd. 
Where for the Trial of it the Tenor only of the Re- 
cord ſhall be certified, and where the Record itſelf, 


ch. 27. fect. 70. | | 
What Variances are immaterial on ſuch Ifſue, ch. 26. 


ſect 63. 


Nuſance. 


Indictable in the Torn, ch. 10. ſect. 59. 
How far pardonable, ch. 37. ſect. 33. 

A Fact in one County proving a Nuſance to another 
may be indicted in either, ch. 25. ſect, 37. | 
Where an Indictment for a Nuſance needs not conclud/ 

ad nocumentum omnium ligeorum, ch. 25. ſect. 59. 


* 
— Fey 


* 


| Dath. D 5 
LL Perſons are compellable to take the Oath of 
1 Allegiance at the Torn or Leet, ch. 11. ſect. . 
3 10, ., % | 
Whether it be a Contempt in a Juror to refuſe to be 
ſworn, ch. 22. ſect. 15. 
Whether an Inquiſition or Indictment muſt expreſly 
ſhew that the Jurors were ſworn, ch. g. Tect, 22. 
ch. 25. ſect. 126. FE. 5 
Every Oath is to be adminiſtred either on the Old or 
New Teſtament, ch. 46. ſect. 26. 
Whether all Evidence as well againſt as for the King 
muſt be upon Oath, ch. 46. ſect, 29. 5 
How far it is neceſſary to have a previous Oath that 
the Offences in a Qui tam aroſe in the ſame County 
in which they are laid, and within a Vear before 
the Suit, ch. 26. ſect. 32, 37. 42. 


„ Ollice. | 
Where neceſſary to veſt in the King the actual Poſ- 
ſeflion of Land forfeited, ch. 49. ſect. 2, 23. 
Whether a Jury be finable for refuſing to find an Of- 
fice for the King, ch. 22, ſect, 23. 
For Inqueſts of Office, ſee Inqueſt of Office. 


Dice of the Court. 
Whether the Court ex Offcio may award Execution a- 
gainſt an Appellee, where the Appellant takes a ſe- 
cond Huſband, or dies after Judgment, ch. 23. ſect. 


38, 41. | 


Officio may abate a Writ, 
ch. 23. ſect. 42,97 to 102, | 


| Officer. 
For Eſcapes from Officers, ſee Cſcape, 


Old age. . 
How far an Excuſe or Diſability from ſerving on a Ju- 

ry, ch. 25. fect. 20. ch. 43. ſect, 26. 

| | Where 


der to the Second Book: 


Where a good Counterplea of Wager of Battle, ch. 45. 
ſect. 4. | 


Omiſſion. | 
Whether a Leet may be forfeited for a bare Omiſſion, 
ch. 11. ſect. 5. 9 8 | 


For Perſons in Holy Orders, See Clerk; 


Ozdinarp. . 
Whether the Ordinary or Temporal Judge ſhall deter- 
mine whether one who demands his Clergy ought to 


e it, ch. 33. ſect. 113. 125 1 
How fir the Ger was Fa for demanding or 

refuſing a Clerk againſt Law, ch. 33. ſect. 116. 
In what Manner a Clerk was to be delivered to the 
Ordinary, and afterwards demeſned by the Common 


Law, ch. 33. ſect. 117 to 121. 


Diigtnal. 


A Contempt to take out a Capias, not warranted by an 
Original, ch. 22. ſect. 11. 1 


Overt ac. 
Whether an Overt Act can give in Evidence which 
is not expreſly laid in the Indictment; ch. 46. ſect. 


Whether it be ſufficient where ſeveral Overt Acts are 
| laid to prove any one of them, ch. 46. ſect, 35. 


Whether two Witneſſes are required for the Proof of | 


every Overt Act, ch. 46. ſect. 2. 


Dut-houle. 


How far Larceny in an Out-houſe is ouſted of Clergy, 
ch. 33. ſect. 95 to 103. 


Outlawzy. 


A. 


Judgment of Outlawry, by whom given, and upon 
what Default, and how entered, ch. 48. ſect. 21. 
When it ſhall be ſaid ſo far as to appear of Record as to 

ſubject the Party to the ſame Penalty as if Judgment 
had been actually given againſt him, ch. 48. ſect. 22. 
What ſhall be done on an erroneous Outlawry, where 
the Party will neither plead to it, nor bring Error, 


1 : 
Whether ede ſhall be pronounced againſt a Perſon 


tlawed, ibid. 8 5 8 
118 of Outlawry, how avoided. See Falſifying 
Judgments. 8 


B 


Proceſs of Proceſs of Outlawry lies on all Appeals, 


Outlawry, in ch. 27. ſect. 113. 


hat caſes. | 
Whether on all Indictments, ch. 27. ſect. 113, 114. 


Whether againſt Peers, ch. 44. ſect. 16. 

Whether on ſuits on Statutes, ch. 27. ſect. 114. 
Coroner. Whether it may be awarded by a Coro- 

ner, ch. 9. ſect. 41, 43. 
Where more Whether three Capias's be required be- 
than one Ca- fore the Exigent ſhall be awarded in 
pias, Caſes not capital, or Appeals of Rape, 
ch, 27. ſect. 115. 


Vol. II. 


Whether one Capias be ſufficient, in Death and Trea- 

ſon, ch, 2y. ſect. 116. 

Whether two be not required in other Caſes by Com- 
mon Law, ibid. ; | | 

In what Caſes they are required by 25 E. 3. ibid. 

Whether the Court will award an Exi- Zxigent, 
gent on the Suggeſtion of an Eſcape where a- 

not returned, ch. 27. ſect, 117. warded on an 
Eſcape. 

Where the Exigent ſhall not iſſue a- J/here d- 
gainſt thoſe who made Default till gain/? thoſe 
the Plea of others be determined, ch. 20% mate 
27. ſect, 118. | Default. 

Whether the Exigent ſhall be awarded to Jhether 10 a 
the Sheriff of any Foreign County Poreign Coun- 
by the Common Law, ch. 27. ſect, ty. 

119. „ | | 

Where by 6 H. 6. a Capias is to be a- Mere a Ca- 
warded to the Sheriff of the County pias ta the 
whereof the Party is named before County 
the Exigent ſhall be awarded, ch. 27. chere the 
teet. 128, Party is 
| | named, & c. 

Where by 8 H. 6. it muſt be awarded to the Sheriff 
of the County whereof the Party is ſuppoſed to be 
converſant, ch. 27. ſect. 121. 

Whether this Statute extend to Indietments commenced 
in the King's Bench, ch. 27. ſect. 124. 

Whether by force of theſe Statutes, a Capias ſhall be 
awarded to a County-Palatine, ch. 27. ſect. 125. 

Whether a Capias muſt be awarded to the County 
whereof the Party is named to have lately been, of 
under an Alias aifus, ch. 27; ſect. 126. | 

An Outlawry contrary to theſe Statutes is not void, 
but only voidable, 4. . 127, 

By Maſim. 1. ſuch Proceſs ſhall not be Mere the 
awarded againſt the Acceſlary till the Exigent ſpall 
Principal be attainted, ch. 27. ſect, be awarded 
128. againſt Ace- 

ceſſarles. 

Whether this Statute extend to Appeals, ch. 27. ſect, 


Statute where it appears not by the Record, that 
ſome of the Defendants are charged as Principals, 
and others as Acceſſaries, ch. 27. ſect. 130. 
Whether an Appellant taking out an Exigent againſt 
ſeveral at the ſame Time, muſt count againſt them 
as Principals, ch. 27. ſect. 131. 
Where there are more than one Principal, whether the 
Exigent may not iſſue before all of them are attaint- 
ed, ch. 27. fect. 132. 


C. 


Whether one outlawed in a Perſonal Appeal. 
Action may bring an Appeal, ch. 23. 

fert. 32. | 

Or be an Approver, ch. 24. ſect. 4. ; 

Or a Witneſs, or Juror, ch. 43. ſect. JVimeſs or 
25. ch. 46. ſect. 21. ch. 25. ſect. 16, Juror. 

18, 23, 31. 

Where one may plead in Avoidance of an Outlawry 
or Indictment that one of the Indictors was out- 
lawed, ch. 25. ſect. 18, 23, 31. 

Whether a Perſon outlawed may have Clergy, 
his Clergy at Common Law, ch. 33. 
ſect. 27. | 

Whether a Statute ouſting thoſe of their Clergy wha 
are found Guilty ouſt thoſe who ate outlawed, ch. 


33. fect. 28, 48, 49. 


129. | | 
Whether an Outlawry be reverſible by Virtue of this 


8 Per ions 
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Dr eee 


Inder to the 


Perſons outlawed are ouſted of their Clergy by 1 Ed. 6. 
(ch. 33. ſect. 35.) but not by 23 H. 8. (ch. 33. fect. 
31.) nor by 25 H. 8. (ch. 33. ſect. 33.) nor by 10 
& 11 Nil. 3. 32. (ch. 33. ſect. 65.) nor by 12 
Anne, 7. (ch. 33. ſect, 68.) 

Whether Perſons outlawed for Horſe-ſtealing be ouſted 
of their Clergy, ch. 33. ſect. 61, 62. | 


. 
Bail. Where Perſons outlawed for Felony are 
bailable, ch. 15. ſect. 40. 
Execution. Execution may be awarded by Juſtices 


of Goal-Delivery againſt Perſons out- 
lawed before Juſtices of Peace, ch. 6. ſect. 7. 
See Exigent. 


Dyer and Terminer. 


Whether Juſtices of Peace may proceed on a Statute 
which gives an Authority to Juſtices of Oyer, and 
Terminer, ch. 8. fect. 33. | 

Whether Juſtices of Oyer and Terminer and Goal- 
Delivery, may at the ſame Time proceed on voth 
their Commiſſions, ch. 5. ſect. 21. 

The Form of a General Commiſſion 
F. ject. 22. 


„ 


of Oyer, Sc. ch. 


Whether it extend to Suits between Party and Party, 


Che. . feet. 23. 
Special Commiſſions of Oyer and Terminer, Ch, F. ſect. 
24 % 31. | 
Whether grantable only for enormous Treſpaſſes, ch. 
5. ſect. 34, 35, 30, 37. ; 
Whether Juſtices of Q,er, &c. may proceed againſt 
Perſons not indicted before them, ch. 5. ſect. 32. 
Whether they may award Proceſs into any County in 
England, ch. 5. ſect. 1, 2. 1 25 
Whether they have a Juriſdiction over Offences ap- 
pointed by Statute to be determined in any Court of 
Record, ch. 5. ſect. 33. | > 
Whether they may award a Tales, ch. 42. ſect. 19. 
Whether the Statutes (ch. 5. ſect. 34, 35, 36.) which 


require that Oyers and Terminers ſhall be granted 
only to Juſtices of either Bench, Gc. and for heinous | 


Treſpaſſes, extend to all ſuch Commiſſions in general, 
or only to general ones, ch. 5. ſect. 57. 

Whether 1 E. 6. which gives ſubſequent Juſtices Power 
over thoſe reprieved by former Juſtices, extend to 
Juſtices of Oyer, ch. 6. ſect. 18. 


Whether Juſtices of Oyer, &c. may admit a Man to 


become an Approver, ch. 24. ſect. 16. 
Where a Venire returnable before them on a Day cer- 
tain, is erroneous, ch. 41. ſect. 6. 
Whether ſuch Venire ought to remain before whom it 
is returnable, ch. 41. ſect. 7. 
Wheth:r he may have a Panel returned before them 
by a bare Award, ch. 41. ſect. 1. 
Whether they may order a Jury to be returned imme- 
diately, ch. 41. ſect. 4, 5. 3 
See Commillion, Gaol-Delivery, and Juffices. 


_ 


Pain fozt æ dure. 


＋ H E Nature of the Judgment, ch. 30. ſect. 16. 
Whether Judgment of Pain fort & dure for 
one Felony be any Bar to a Proſecution for another, 


ch. 36. fect. 7. 


Palace. 
The Judgment for ſtriking in it. ch. 48. ſect. 12. 


— —— - — — 


Second Book. 


Palatine. 


Whether a Certiorari lie to à County-Palatine, and 
what Recognizance is to be given thereon, ch. 27. 
ſect. 23, 41, 50. | | | 

To whom ſuch Certiorari 
41. 

Whether a Capias muſt be awarded into a County-Pa- 
latine, before the Exigent, againft a Perſon named 
of ſuch County, ch. 27. ſect, 125. 

Counties Palatine not within 34 & 35 H. 8. which re- 
quires Tranſcripts of Attainders to be made to the 
King's Bench, ch. 33. ſect. 17. . : 

In whoſe Name, and under what Tz/e the Proceſs from 
from the Courts, of ſuch Counties ſhall iſſue, ch. 27. 


ſect. 7, 8. 
| Panel. 


Where it is neceſſary to return a Panel into Court be- 
fore an Inqueſt can be taken on it, ch. 41. ſect. 20, 21. 

Where a Priſoner has Right to a Copy of the Panel, 
ch. 41. ſect. 22, 23. . 


Pardon. 
A 


ſhall be directed, ch. 27. ſe@. 


At this Day grantable only by the King, By whom, 
ch. 37. fect. I. | 

Whether grantable of Right to Perſons Of Right. 
found guilty of excuſable Homicide, 
ch. 37. fect. 2. | 

Where grantable of Right to an Approver, ch. 37. 
tect. 3. | os 

Where to Robbers, Clippers, and Coiners, who ſhall 
diſcover others, ch. 37, ſect. 4, 5. | 

Where to Burglars, Houſe-breakers, Horſe-ſtealers, 
and to thoſe who thall ſteal to the Value of 405. 
out of a Ship, &c. ch. 37. ſect, 6, 7. 


B. 


Where a Pardon of Felony is void by Pardon of 
Reaſon of the King's not being ap- Felony. 
priſed of the Heinouſneſs of the Fact, 
. . | 
"hether the Pardon of one attainted, convicted, or in- 
dicted be gaod, without mentioning the Attainder, 
Conviction or Indictment, ch. 37. ſect. 8, . 

Whether a Pardon of all Felonies in general, pardon 
Treaſon, Piracy, Murder or Rape, ch. 37. ſect. 9, 10. 

Whether it pardon other Felonies, ch. 27. ſect. . 

Where a Pardon of Felony is void by Reaſon of a falſe 
Suggeſtion, ch. 37. ſect. 10. 

What ſhall be the Effect of the Pardon of the Execu- 
tion of one attainted, not mentioning the Felony, 
ch. 37 fect.-12. 

Whether a Pardon of an Execution only without more, 
or of Part of it, be good, ibid. and ch. 51. ſect. 5. 
Whether an Exception of ſome Kinds of Felonies in a 
general Pardon, extend to thoſe whereof any Perſons 

are attainted, ch, 37. fect. 13. 

Whether the King's Pardon of Manſlaughter be good 
without a Non tante. ch. 37. ſect. 14. 

In what Manner the Pardon of Treaſon, Murder, or 
Rape, ought to ſpecify the Crime, ch. 37. ſect. 15, 
17 25. 

Whether the Name of him who ſues for ſuch a Charter, 
ought to be indorſed on the Bill, ch. 37. ſect. 16. 

Whether a Pardon of Treaſon, Murder, or Rape, not 
ſpecifying the Crime, may be made good by a N 
ob/lante, ch. 37. ſect. 17. 

What is a good Pardon of Manſlaughter, and where it 
ſhall be allowed, ch. 37. ſect, 18. 


4 


N 


Whether 


Inder to the 


Whether a General Pardon of Petit Treaſon, except- 
ing Murder, can be avoided by indicting one of 
Murder only, who has been Guilty of Petit Treaſon, 
ch. 37. ſect. 19. Ch. 23. ſect, 39 

Whether a general Pardon of all Felonies, except 
Murder, extend to a ele de ſe, ch. 37. ſect. 20. 

Whether a Pardon of all Felonies and Offences, Ec. 
from ſuch a Day, pardon an Homicide from a 
Stroke given before the Day, ch. 37. ſect; 21. 

How far the Pardon of ſeveral Perſons for Felony, 
muſt be ſeveral, ch. 37. ſect. 24. 


| C. 
The Pardon of one Man cannot directly diſcharge an- 
owner, ch. 37. HEL 22. _ --- 
Yet in ſome Caſes the Acceſſary may take Benefit of 
a Pardon of the Principal, ibid. : 
Where the Surety ſhall take Benefit of the Pardon © 
the Principal, ch. 37. fect. 23. Es 
Whether the Grant of Protection or of a Place of 
Truſt to a Traitor or a Felon amount to an implied 
Pardon, ch. 37. fect. 25. 

Whether a Pardon of all Miſpriſions, Treſpaſſes, Of- 
fences, and Contempts, extend to a falſe Return, 
Præmunire, or Simony, &c. ch. 36. ſect, 26, 27. 


Nhat Wings Whether an Offence can be pardoned be- 

may be par- fore it is committed, ch. 37. ſect. 28 

doned. to 32. See Dilpenſation. 

W hether there be any Offence which cannot be par- 
doned after it is committed, and how far a Nuſance 

unreformed is capable of a Pardon, ch. 37. ſect. 33. 

How far a Pardon may be a Force againſt the Intereſt 
of the Subject, and whether it can diſcharge a Recog- 
nizance for the Peace, or a Qui tam, ch. 37. ſect. 4. 


ch. 26. ſect. b4. 
Whether it be pleadable to an Appeal, while proſecuted 


by the Party, and in what Manner the Appellant is to | 


be brought in by a Scire Facias, ch. 23. ſect. 38. ch. 
24. ſect. 25. ch. 25. ſect. 13. ch. 37. fect. 35 to 41. 
Whether the King can pardon the Burning in the Hand 
on a Conviction of Manſlaughter on an Appeal, ch. 
5. lect. 209. | 94 
Whether the Party in ſuch Caſe ſhall be delivered with- 
out Burning, ch. 37. ſect. 40. 

Spiritual W here a Suit commenced, or Coſts gi- 
Court, ven in a Spiritual Court, may be diſ- 
charged by a Pardon, ch. 37. ſect, 
41, 42, 43. ; | 
Impeachment. An Impeachment by Parliament not to 
be barred by the King's Pardon, ch. 

| 37. lect. 44. | 
Whether a Pardon may be conditional, ch. 37. ſect. 45. 
Whether it is void by reaſon of a wrong Recital, ch, 

37. ſect. 46. | 
The Effect of A Pardon having paſſed the Great Seal, 


4 Pardon. clears the Party's Infamy, and gives a 


new Capacity and Credit, ch. 33. 


ſect. 129. ch. 37. ſect. 48, 49, 50, 52. ch. 46. ſect. 


43: 
But it makes not an Arreſt for the Felony unlawful, 


ch. 37. ſect. 51. 


Wheth:r it avoid a Deprivation or Attainder, Sc. for 
an Offence precedent, ch. 37. ſect. 53. ch. 50. ſect, 4. | 


1 
[ 


It deveſts nothing veſted in the King or Subject, but 
prevents all Forfeitures, ch. 37. ſect. 54. 


It faves not the Dower of the Wife of a Perſon 7 


tainted, ch. 49. ſect. 42. 


Second Book. 


'Whether a Cauſe of Reſeaſe of Judgments and Exe- 


cutions extend to thoſe due to the King by Aflign- 
ment, ch. 37. ſect. 55. | 
How far a Simoniſt ſhall take Benefit of a Pardon, 
ch. 39, ſect a0. — | 
Whether a Pardon falve Corruption of Blood, ch. 37. 
ſect. 33. ch. 49. ſect. 51. See Copruption; 
Where a Pardon may be waived, ch. 37. ſect. 58, 59. 
An Attainder at the King's Suit being pardoned, bars 
not an Appeal, ch. 36. ſect. 3. 


In what Manner Advantage may . be Pleading 
taken of a Parliamentary Pardon, and 
where the Court is ex Officio bound to take Notice 
of it, ch. 37. ſect. 60 to 64. | 5 

Whether it be Error to allow a Pardon under the Great 
Seal, which is not pleaded, ch. 37. ſect. 64. 

Whether he who pleads a Pardon is bound to produce 
it, ch. 37. ſect, 66. 1 

Where a Variance between a Pardon and Record of 
Attainder, Se. may be helpt by Averments, Ec. 
ch. 37. ſect. 66. 

Whether ſuch Pardon may be pleaded with the General 
Iſſue, ch. 37. ſect. 97. ch. 23. ſect. 137. 

Whether the Party be bound to put his Caſe on any 
particular Clauſe in it, ch. 37. ſect. 68. 

Where one may have the Benefit of a Pardon in the 
King's Bench, who hath been denied it in the Ex- 
chequer, ch. 37. ſect. 69. 

Writ of Allowance, teſtifying that the Party hath 
found Sureties, &c, not neceſſary at this Day, ch. 

. $7. fect; 70. OO „ 

The Fee on the Allowance of a Pardon, ch. 37. ſect, 


71. 
Pariſh. 

Not a good Addition, where it contains more than one 
Town, and Defendant pleads it in Abatement, ch. 
23. ſect. 120. | 

Whether a good Viſne, ch. 23, ſect. 92. 

Whether to be intended to contain more than one 
Town, ch. 23. ſect. 92, 120. See Ward. 


Park. 
Whether a good Viſne, ch. 23. ſect. 92. 


Parliament. 
No Appeal to be purſued in Parliament, ch. 23. ſect. 
14, 29. 
Whether Perſons committed by either Houſe of Par- 
liament be bailable, ch. 15. ſect. 73, 74, 75. | 
What Attainders of Treaſon by the Courſe of the 
Common Law are of the ſame Force with thoſe 
which are done by Authority of Parliament, ch. 50. 
ſect. 14. | i 

Where the Miſrecital of the Time or Place at which 
the Parliament was holden is fatal in the Recital of 
a Statute, ch. 25. ſect. 104. | 

Parliament only can authoriſe a new Kind of Puniſh- 
ment, ch. 48. ſect. 16. 

How a general Pardon by Parliament is to be pleaded, 
and how far the Court is to take Notice of it ex 


Officio, ch. 37. ſect. 60 to 64. 


Parol. | 

Where a Juſtice of Peace may authoriſe an Arreſt by 
Parol, ch. 13. ſect. 14. 

Parſon, 


Parſons of Churches not bound to attend the Torn, ch. 
10. ſect. 11. 


Patents. See Commiſſion. 
Letters Patent cannot reverſe an Attainder, ch. 56. 
ſect, 5. , 


Peace. 
A 


Confervators All Authority for keeping the Peace is 


derived from the King, yet he cannot 


of the Peace | | 
at Common take a Recognizance for it, ch. 8. 
Law. ſect, I, 7 


What Great Officers of State, &c. as ſuch, are Con- 


ſervators of the Peace, ch. 8. ſect. 2. 


How far every Court of Record, as ſuch, hath Power | 


to keep the Peace, ch: 8. ſect. 3. 
How far the Sheriff, ch. 8. ſect. 4. 


How far the Coroner, ch. 8. ſect. 5. 
How far a High and Petit Conſtable, ch. 8. ſect. 6. 


Of Conſervators of the Peace by Tenure, ch. 8. ſect. 7. 
By Election, ch. 8. ſect. 8. 7 ; | 
By Preſcription, and whether ſuch Power 


claimed, ch. 8. ſect. 9, 10. 
Whether the Power of ſuch Conſervators were more 


than that of Conſtables, ch. 8, ſeet. 11. | 
Of Extraordinary Conſervators of the Peace, ch, 8. 


ſect. 12. 


may be ſo 


B. | 

uftices of The ſeveral Statutes requiring the Ap- 

Laas h Sta- pointment of Juſtices of the Peace, 
tute. ch. 8. ſect. 13 to 22. 


The Form of their Commiſſion, ch. 8. ſect. 22 to 28. 

Whether it be determined by a new Commiſſion to 
hear and determine Felonies, ch. 5. fect. 8. 

Whether they may execute the old Statutes concerning 

the Peace made before the Time of Ed. 3. ch. 8. 


ſect. 28. 


How far the Juſtices of Peace for a County may act- 


out of it, or within a Liberty, ch. 8. ſect. 29. 
What Commiſſions of the Peace are grantable with- 
out ſpecial Suit to the King, ch. 8. ſect, 30. 


Whether Commiſſions for the Peace within a certain | 


Liberty be revocable or determinable by the King's 


Demiſe, ibid. 
Whether Juſtices of the 
ments taken before others, ch. 8. ſect. 31. 
Whether they can receive an Appeal of an Appellant, 
or Approver, ch. 23. ſect. 9. ch. 24. ſect. 16. 
How deſcri- Whether they may be deſcribed by the 
bed in the Name of Keepers of the Peace in the 
Captionofan Caption of an Indictment, c. ch, 8, 
Indictment. ſect. 32. : 
Whether by the Name of Juſtices Ad pacem conſervan- 
dam, without adding Domini Regis, Sc. ch. 8. ſect. 


2. ch. 25. ſect. 122 5 
Whether it be neceſſary to take Notice of the Clauſe 


necnon ad diverſas Felonias, &c. ch. 27. ſect. 73. ch. 


8. ſect. 33. ch. 25. ſect. 121. _ 
Whether it be neceſſary for the Caption of an Indict- 
ment at the Seſſions to ſhew the Names of the Ju- 
ices, and their Commiſſion, and that ſome of them 
be of the Quorum, ch. 8, ſect. 125. 
Their Au- Whether Juſtices of Peace, as ſuch, 


thority. 


Peace may proceed on Indict- 


| Index to the Second Book. 


lonies, without any expreſs Clauſe to that Purpoſe 
in their Commiſſion, ch. 8. ſect. 33. | 

Whether they can award Proceſs into a Foreign Coun- 
ty, ch. 27. ſect. 1,3, 4. 3 

Their Power in Relation to Felonies, ch. 8. ſect. 33. 

Their Power of taking Examinations, and binding over 
Proſecutors of Felonies and Treaſons. See Exrami⸗ 
nation. 

Their Power in Relation to Treaſon, Miſpriſion of 
Treaſon and Præmunire, ch. 8. ſect. 34. 

In Relation to Offences againſt the Coin, ch. 8. ſect. 


35 

In Relation to Eſcapes, ch. 19. ſect. 20. 

In Relation to Offences in maintaining the Pope's 
Power, ch. 8. ſect. 36. | 

In Relation to Offences againſt the King's Supremacy 
ch. 8. ſect. 37. | ; 

In Relation to 8 and Forgery, Libels, Night- 
walking, and Bawdy-houſes, and other Offences nor 
capital, ch. 8. ſect. 38. - 

In Relation to Barretors, ch. 8. ſect. 39. 

In Relation to the ſwearing and diſplacing Conſtables, 
ch. 10. ſect. 49. | 

In Relation to granting Warrants, arreſting, bailing 
and committing Offenders. See Arreſt, D. E. Com- 

mitment, A. Bail, G. 


What is a Seſſions of Juſtices of Peace, 
ch. 8. ſect; eo. | 

By whom it may be holden, ch. 8. ſect. 47, 49. 

By whom the Precept for its Summons may be teſted 

ch. 8. ſect. 42. ; 

By whom ſuch Precept may be ſuperſeded, ch. 8. ſect. 


Seſfions, 


43 | 5 
| Whether a Seſſions may be holden without any Sum- 


mons, ch. 8, ſect. 44. | 
M ho are bound to attend at Seſſions, ch. 8. ſect. 45. 
Whether it have any Power over it own Members, 


ch. 8. ſect. 46. | | 

Whether it may have a Panel returned by a bare A- 
ward, ch. 41. ſect. 1. 

The Difference between General and Special, and 
Quarter Seſſions, ch. 8. ſect. 47. 

For the Form of its Caption, ſee ſupra, B. and Cap⸗ 
tion. | | 

D 


Juſtices of Peace, how, and by whom, Ju/lices of 
puniſhable for a negligent Eſcape, or Peace, haw + 
illegal Bailment, ch. 19. ſect. 19. ch. puniſhable, 
6. ſect. 9, 11 to 15. | . | 

Where liable to an Attachment, ch. 22. ſect. 29. 

| E. 

Whether an Indictment of Death needs Peace of Oed 
ſhew that the Party killed was in the and the King. 
Peace of God and the King, ch. 25. 


ſect. 73. os 
Whether an Indictment may be quaſhed for the Words 


pace Regia for pace Regis, ch. 25. ſect, 87. | 
Whether an Indictment or Information muſt conclude 
contra pacem, &c. ch. 25. ſect. 92, 93- 


Peer. 
A. 


In what Caſes, and in what Manner to have the 3 
fit of the Clergy, ch. 33. ſect. 109, 114. 


have Power to hear and determine Fe— | 


Where 


— — — — 
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Where liable to an Attachment, ch. 22. fect. 35. 
Where to a Diſtringat, ch. 22. ſect. 12. 
Cannot be an Approver, ch. 24; ſeet. 3. 


Whether a r as ſuch, be a Looper of the Peace, ch. | 


$. ſect. . | 
Whether 3 he a 250 Cauſe of Challenge of a 
Juror, ch. 43. ſect. 11. 
A Peer cannot W any of his Peers, ch. 43- 
ſect. 4. 


Is not compe: able to wage Battel in an Appeal, ab, 45. 


ſect. 4. 
Needs not 5 the Sheriff 8 Torn, ch. 10. ſect. 11. 


Shall receive the ſame Judgment in capital Caſes with 


a Commoner, ch. 48. ſect. 2. 
Neither can he have Counſel where a Commoner ought 
ö ga ch. 39. * 1. 


A Peer of Ireland, where triable for a Crime commit- 

ted in Jreland, ch. 25. ſect. 52 

The Form and Solemnity to be obſervel i in the Trial 
of a Peer, ch. 44. ſeet. 1 to 7. 

Whether the Lord High Steward muſt be himſelf a 
Peer, ch. 2. 

Whether all Temporal Lords and Biſhops have a Right 
to vote at every Trial, ch. 44. ſect. 7, 8. 

Whether any Man who is not a Lord of the Britiſh 
Parliament have a Right to ſuch Trial, ch. 44. ſect. . 


Whether the Queen, the King's Conſort, and all Peer- | 


eſſes, c. ch. 44. ſect. 9, 10, 11. 
n Biſhops, ch. 44. ſect. 12. 


| "PT 

Whether a Peer be to be tried by the Country for other 
Crimes thin Treaſon, or Miſprifion of FR or 
Felony, ch. 44. ſect. 13. 


Whether he ſhall be tried by the Country upon an Ap- 


peal, ch. 44. ſect. 14. 
Whether he be indictable by Commoners, ch. 4 ſect. 


Whather he may be owtlawed, ch. 44. ſect. 16. 
Whether the King's Bench may allow his Pardon, or 
receive his Confeſſion or Plea of Not Guilty, ch. 44. 
ſect. 1 

How it AR proceed on the Attainder of a Peer, ch. 


44. ſect. 18. 


Whether a Peer can waive a Trial by his Peers, ch. 


44. fect. 19. 
Whether after he has put himſelf on his Country, he 


can pray a Trial by his Peers, ibid. 

Whether the Lord Steward, or the Judges, ought to be 
aſked any Queſtion in the Abſence of the Priſoner, 
ch. 44. ſect. 20. 

Whether the Court may be adjourned, ch. 44. ſect. 22. 

On a Trial in Parliament the Lord Steward withdraws 
with the reſt of the Peers, ch. 44. ſect. 21. 


Peerels. 


Whether all Peereſſes be intitled to a Trial by the 


Peers, ch. 44. ſect. 11 
Where a Peereſs loſes her Dignity by marrying a Com- 


moner, ibid. 


Penal Statute. * Infopmation and Pe- 


el 


The whole Penalty of a Penal Statute goes to the King, 
where it is not given to another, ch. 26, ſect, 17. 
The King's. Grant of ſuch Penalties is void, ch. 26. 
ſect. 80, 81, 82, 83. 
Vol. II. 


Penante. See Pain fort © dure: 


Pending. See Depending. 
Percuſſit. 


Whether a . Word in an Indictment or Ap- 
peal of Death, ch. 23. ſect. 82. 


Peremptoꝛv. 
Where a Plea in Abatement found againſt a Defendant 
is Peremptory againſt him, ch. 23. ſect. 129. 


For peremptory nete See Challenge, A, B 


Periphꝛaſis. 
Will not ſupply the Want of Words of Art, ch. 25. 


ſect, 
Nor the Want of an Expreſs Laying of the Offence 
indicted within the Statute, ch. 25. ſect, 110. 


Perjury. 

Whether indictable before Juſtices of the Peace, ch, 
8. ſect. 38. 

Whether a Conviction of it diſable a Man from being 
a Juror, (ch. 43. ſect. 25.) or Witneſs, (ch. 46. 
_ " or from making an Affidavit, (ch. 46. 
ect. 2 

Whether fach Diſability be in any Caſe to be removed 
by the King's Pardon, ch. 37. ſect. 52. ch. 46. 
ſect. 22. 

Whether an Indicment for it be rimerale by Certio- 
rari, ch. 27. ſect. 28. 

Whether the Court will quaſh it, ch. 25. ſect, 146. 

How ſuch Indictment muſt alledge the taking the Oath, 
ch. 25. ſect. 111. 

And that the Swearing was _— and voluntary, ch. 
25. ſect. 110. 


Perſonal action. 
Whether it die with the Perſon, ch. 23. ſect. 41, 45. 


Petit Larceny. See Latceny. 
Petit Treaſon. 


A Pardon of it, pardons the Murder included in it, 
ch. 23. ſect. 39. See Pardon, B. 


Whether two Witneſſes be required to the Indictment 


or Trial of it, ch. 25. ſect. 144. 

The Judgment of it, ch. 48. ſect. 5, 6. 

Whether it Cauſe a Forfeiture of Dower, ch. 49. dec. 
42, 46. 

What ſhall be done to one who ſtands Mute to an In- 
dictment of it, ch. 30. ſect. 13, 14. 

Whether it be ouſted of the Benefit of the Clergy, ch, 


33. ſect. 21, 50, 51, 52, 53. 


Phyſicians, 


| Whether privileged from being Conſtables, ch. 10. ſect- 


41, 44. 
Whether a Certiorari lie to the College of Phyſicians, 


ch. 27. ſect. 23. 


Pilloꝛp. 


Whether a Leet be forfeitable far want of a Pillory, 
ch, 11. ſect. 5. | 
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| 


Plrae v. 
Acces + to it, ho triable, ch. 2 5. ſect. 98 
Whether it be within the Benefft of the * 
ch. 33. ſect. 11. 


What ſhall be done to one ho 3 Mute on an Ar- 


e * nen ch. 30. _ I. 
* 1 Ae 
Place. 113 1 5 011 19 60! | 

Where a Variance between the Place laid in an ta- 
dictment, and that proved; is material, and where 
not, ch., 46. ſect. 34+ See Indictment; H. and 
Evidence, E. 

How the Caption of an Lohan muſt ew the 
Place, c. See Jndictment. 

What N is a good Vine. See _ 


| Pleading. 


Whether a defeCtive Addition, or other Error, may be 
ſalved by an Appearance and Plea, ch. 23. fect. 125. 
ch. 27. ſect, 107, 110, III. 


Whether that or other Errors be ſalved by an Appear- | 
ance, where the Party would by his Plea take Ad- | 


vantage of them, ibid. See Pyoceſs. 
In what Manner a Pardon is to be pleaded, ch. 37. 
ſect. 60 to 69. 
In what Manner the Defendant is to plead an Informa- 
tion, or Action Qui tam, &c. ch. 26. ſect, 62 to 72. 
A Contempt to take Money for vicious Pleading, ch. 


22. ſect. 26. a 
In what Manner one was to f to have the Benefit 


of Sanctuary, ch. 32. ſect. 5. 


See Abatement, Bar, arreft, Iuflification, | 


Appeal, and - Jndictment, 


Poiſon. 
Who are Principals and Acceſſaries in it, ch. 29. 
ſect. 11. | 
Pope. 


His Power as to making a Sanctuary, ch. 32. ſect. 3. 


Popular Adlon. 


Whether it may conclude ad graue damnum, without 
adding of the Plaintiff, ch. 26. ſect. 21. | 


In what Court, and County, and in what Manner it | 


is to be brought, ch. 26. fect. 22. 
See Jnfozmation, B, C, Se. 


Pound bꝛe ach. | 
Inquirable in the Torn. ch. 10. ſe. 56, 


P'iedick'. | 
Where to be rejected for mer, and where fatal, 
3 TP hs 13 104. f 


Pꝛaper. 


Whether an Alien be intitled to a Trial per medietatem 


_ where he doth not pray it, ch. 43: ſect. 40. 


Paecept. 
Where a Panel may be returhed by a bare Award 
without ahy Precept, ch. 41. ſect. 1. 


Pꝛemuntre. 


Whether there can be Acceſſaries in it, ch. 29. ſect. 6. 
The Judgment in it, ch. 48. ſect. g. 


— — 


| Whether the Franchiſe of 4 


N 


Whether it forfeit Land in tail, ch. 40, fect. 28. 


Whether the Forfeiture for it Mall relate to the Time 

þ the Offence, ane that of the, Judgment, ch, 4% 
et. 72 

Whether a Pardon to it may be pleaded by Attorney, 


| ch. 26. ſect, 5 33. 
Whether Proceſs of Outlawry, lie for it, ch. 27. fect. 


13414. 


Whether a —— Pardon of all Offences Sc. extend 


to it, ch. 37. ſect, 26. 
What * Juſtices of Peace have over it; ch, 8. 


3 OS 34. WE 
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Whether there can be 'Confervators of the Peace by 


Preſcription, ch. 8. ſect. 9, 10. 

Sanctuary (ch. 32. ſect. 3.) 
or of making a Coroner, can be claimed by Preſcrip- 
tion, ch. 9. ſect. Lt. 

Whether the Caption of an Indiament in a Leet muſt 
ſhew whether the — were baldan by Grant or 
Preſcription, ch. 11. ſect. 7. 

Where the Lord of the Leet may preſcribe to dftrain 
for an Amerciament, ch. II. ſeet. 2. 

Whether a Vill may be bound by Preſcription to pro- 

ary a W and Tumbrel, ch. I. lect, Ch 


11 10 Pieſentment. „ 
The Difference between a Preſentment and Tadjetment, 
ch. 25. ſect. T.. 5.54 


Preſentment in a Torn, Ee. how cravertable, <. IO. 
TONE 73. | 


| Pꝛeſumption. 
What Circumſtances ſhall be ſaid to ind uce ſuch 2 
ſtrong Preſumption of n as will Juſtify an Ar- 


reſt, ch. 12. ſect. 12. 
' What ſhall be ſuch a Prefumptidix: as will make a good 


Counter-plea of a wager of Battel, ch. 45. ſect. 7. 
Where it ſhall amount to a full Proof, ch. 46. ſect. 42. 
Where it ſhall exclude a Man from Bail, ch ch, 15. ſect. 


41 to 46. 
5 Piincipal See Atcellüty. 
Pꝛzioꝛity of Suit. 


Where a Prior Suit may be pleaded to an Information 
or Action Qui tam, and what ſhall Cauſe a 8 8 
of Suit, ch. 26. ſect. 63. 


Pꝛiſon. See Gaol, and Emmen 


Thoſe who have broken Priſon not repleviſable, ch, 15. 


The Coroner to enquire of the Death of thoſe who 


die in Priſon, ch. 9. fect. 21. 
Wager of Battel by one who has broken Priſon may 
be counter-pleaded, ch. 45. ſect. 7. 
Whether thoſe who had broken the Priſon of the 
Ordinary could demand their Clergy, ch. 33. fect. 9 


10, 112. 


What Breath of Priſon was a Felony by the Common 


Law, ch. 18. ſect. 171. 
What by Statute, ch. 18. ſect. 3 


What a Priſon within the Statute, ch. 18. fect. 4. 


Whether a Capias on an Indictment or Appeal againf 
an innocent Perſon be a ſufficient Ground of the 


Impriſonment ch. 18, ſect, 
Pr f 2 3• Whathe: 
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Whether a Mittimus on a ſuſpicion, ch. 18. ſect. 6; 7,8. | 

Whether there muſt be an actual Breaking of the Pri- 
ſon, ch. 18. fect, 9. | 

And by the Procurement of the Priſoner, ch. 18. ſect. 10. 

And not neceſſitated by inevitable Accident, ch. 18. ſect. 
11. | 

Whether it be neceſſary that the Priſoner eſcape, ch. 
18. lect. 12. 

Whether it be material that the Offence was a Felon 
at the Time of the Statute, ch. 18. ſect. 13. | 
Or that the Offence were a capital one when the Priſon 
was broken, ch. 18. ſect. 14. 
Or that the Party were in Truth guilty of a capital 

Crime, and alſo charged with it in his Mittimus, 
ch. 18. ſect. 15. 
Or were under an Accuſation only, or actually attaint- 
ed, ch. 18. fect. 16. 8 | 
Whether the Breach of Priſon can ever amonnt to High 
"Treaſon, ch. 18. ſect 17. 
At what Time, and in what Manner the Offender is 
to be proceeded againſt, ch. 18. ſect. 18. 
In what Manner he is to be indicted, ch. 18. ſect, 20. 


ch. 25. ſect. 57, 60. 


Whether he may be arraigned on the Sheriff's Return, 
ch. 18. ſect. 19, | 

In what Manner a Breach of Priſon is to be puniſhed 
which doth not amount to Felony, ch. 18. ſect. 21. 


Puſoner. 


Whether a Gaoler be compellable to find his Priſoner 
Suſtenance, ch. 22. ſect. 31. 1 
See Pziſon, Gaol and Commitment, B. 


Pꝛiby Council. 


Whether it may commit Perſons for Treaſon, &c. ch. 
16. ſect. 4. | 
Whether Perſons committed by it are bailable, ch. 15. 

ſect. 66 to 37. | 
For what Offence Perſons examined by the Privy 
Council may be tried in what County the King 


Pꝛotedendo. 


No Procedendo after a Certiorari filed, ch. 27. ſect, 
68. 

How the Authority of Juſtices of Oyer, &c. being 
ſuſpended, may be revived by Procedende, ch, 5. 


_ ſect 3. | 
Pꝛocels. 


A. 


No need for it againſt a Defendant preſent in Court, 
ch. 27. in the Introduction. i 

By whom Proceſs is awardable on an Indictment in a 
Torn, ch. 10. ſect. 74, 75. | | 

Where it may be awarded in a County different from 
that wherein the Court fits, ch. 27, ſect. 1. ch. 24. 
ſect. 22. | 

Whether it may be awarded into any County of Eng- 
land by Juſtices of Oyer, &c. or of Peace by Force 
of 5 Ed. 3. ch. 27. ſect. 1, 2, 3. 1 

Where it may be ſo awarded by juttices of Peace h 
Virtue of other Statutes, ch. 27. ſect. 4. 


B. 


What Proceſs aught to have the Clauſe of Non omit- 
tas, ch. 27, ſect. 5, 6. 


| 


| 


| 


In whoſe Name it otight to be, ch. 27. ſe. 75 9. 
By whom it is to be teſted, ch. 27. ſect 8. 


Whether Proceſs on Indictments before uſtices of Peace | 


may be teſted by one Juſtice, ibid. | 
Where a Venire is the firſt proper Proceſs in criminal 
Caſes, ch. 27. ſect. , 11. 
Where on the Return thereof a Diſtreſs ſhall iſſue; and 
where a Capias, ch. 27. ſect. 10. 


| What is the proper Proceſs of an Information, ch. 27; 


ſect. 12, x3, 14, 18. See Infozmation, A, C. 

What on Appeals, and Indictments of Treaſon, Fe- 
lony and Mayhem, ch. 27. ſect. 15. 

How many Days there ought to be between the 77% 
and Return of Proceſs, ch. 27. ſect. 16. 

Where it ought to be executed by the Sheriff himſelf, 
ch. 27. ſect. 7, | | 


C. 


What Faults in Proceſs are ſalved by an Appearance, 
Sc. ch. 27. ſect. 107 to 111. 
What proceſs is to be awarded after the Removal of a 


Record by Certiorari into a ſuperior Court, ch. 27. 


ſect. 88. 

What Proceſs is to be awarded on a Default, ch. 27. 
ſect. 19. 

W hat againſt an Appellee of an Approver, ch. 24. ſe, 
22. EY 

Where Perſons are liable to an Attachment for a- Con- 
tempt of Proceſs, ch. 22. ſet. 38 to 43. 

W hether a Defendant in Criminal Caſes have a Right 
to Proceſs to bring in his Witnefles, ch. 46. (cet. 

O. 

For Proceſs againſt Jurors. See Jurozs, B. See Ue⸗ 

nire, Outlawzp, Diſcontinuance, | 


| Dꝛoditozie. 
A neceſſary Word in an Indictment of treaſon, ch. 
25. ſect. 35. 8 


Mꝛokert. 


Whether it be neceſſary in the Plea of Autrefoits acquit 
to alledge a Profert, ch. 35. ſect. 2. 

Whether it be neceſſary in the Plea of a Pardon under 
the Great Seal, ch. 37. ſect. 65. 


P2ohibitton. 


Generally a proper Remedy, where an Inferior Court 
exceeds its Juriſdiction, ch. 22. ſect. 25. 


| Whether it lie to the Court of Conſtable and Marſhal, 


ch. 4. ſect. 13. 


Peers, as well as Commoners, liable to an Attachment 


for diſobeying it, ch. 22. ſect. 25, 33. 
Pꝛoꝛogation. 


Whether Perſons committed by either Houſe of Par- 
liament may be diſcharged upon a Prorogation, ch. 


1 | | 
How a Statute made at a Parliament holden by Proro- 
_ gation is to be recited, ch. 25. ſect. 104. 


Ptoteiti on. 


Whether a Defendant in a Qui tam may take Ad- 
vantage of a Protection, ch. 26. ſect. 61. 


| Whether the King's Grant of a Protection to a Traitor, 


&c. carry with it an implied Pardon, ch. 37. ſect, 
25. | 


Pꝛoviſo. 


C Z 


Index to the Second Book. 


— 


- Where Proceſs may 
ſect. 10. ; 

Why ſuch Proceſs is ſo called, ibid. : 

Whether there can be any ſuch Proceſs where the King 
is Party, ibid. | 

Who muſt ſue the ſubſequent Proceſs after Proceſs by 
Proviſo, ibid. 

Whether an Inditment on a Statute muſt ſhew that 
the Defendant is not within the Benefit of its Pro- 
viſo's, ch 25. ſect. 113. 
Whether one indicted on a Statute may give a Proviſo 
in Evidence on the General Iſſue , ch. 46. ſet. 44. 


- Purchaſer. 


Where a Title of Entry by Statute veſted in one as a 
Purchaſer ſhall not be deveſted, ch. 23. ſet. 65. 


be taken out by Proviſo, ch. 41. 


Whether a Perſon attainted may purchaſe Land, ch. 


49. ſect. 50. 
Purgation. 


Where it was an Eſcape to admit Perſons to their Pur- 


gation againſt Law, ch. 19. ſect. 8, 11. 
What was ſaved by a Purgation, ch. 33. ſect. 110. 
For other Matters, ſee Clergy, F. | 


Purpzeſture. 
Tnquirable in the Torn. ch. 10. fect. 51, 58. 


- th. — 


 Quaſh. 
HERE the Court will quaſh an Indictment, 
wW ch. 25. ſect. 146, 147, 148. ch. 34. ſect. 1. 


See Caption. 
Whether an Information may be quaſhed, ch. 4. ſect. 


. 


140. ; 
Where a Certiorari ſhall be quaſhed, and a new one a- 


warded, ch, 27. ſect. 87, : 


Queen. 
Whether triable by the Peers, ch. 44. ſect. 11. 


Qui tam. See Inkozmation. 
No Proceſs by Proviſo in a Qui tam, ch. 41. fect, 10. 
Quod cum. See Recital. 


Quoꝛum. 
No need in the Caption of an Indietment at Seſſions to 


ſl 


ſtyle any of the Juſtices of the Quorum, ch. 25. 


ſect. 123. 


Quo Marranto. 


Whether 4 & 5 I. & M. extend to Informations in 


the Nature of Qus Warrants's, ch. 26. ſect. 7. 
For what Cauſes ſuch Information is grantable, ch. 26. 
ſect. 8, 9. 7 ; 4 „ 


What Regulati 
tions by g Anne, 20. ch. 26. fect. 1 


Inkozmation, A. 


ons are made concerning ſuch Informa- 


4, 15, 16. See 


the HS. —_—— — 


Ranſom. See Fine. 


Rape. 
W HET HE R inquirable in the Torn, ch. 10. 
ſect. 52. 
Who are Principals in it, ch. 29. ſect. 7. | 
Whether three Capias's ought to be awarded before the 
Exigent, ch. 27. ſect. 115. | 
Whether a Coroner may inquire of Rape, ch. 9. ſect, 


—— 7 


25. 
For Appeals of it, ſee Appeal, L. 
F or the Pardon of it, ſee Hardon, B. 


Raputt. 
A neceſſary Word in all Indictments and Appeals of 
Rape, ch. 23. ſect. 77, 9 


Felonice Rapuit ſufficient, without the Words Carnaliter 
cognovit, ch. 23. ſect. 79. ch. 25. ſect. 56, 


Reading. 


7. 


Reading a Verſe the Proof of a Poſſibility of taking | 


Orders in order to be admitted to the Benefit of 
Clergy, ch. 33. ſect. 8 
Who is to judge of ſuch Reading, ch. 33. ſect. 223. 
By 1 E. 6. it is not required from a Peer, ch. 33. ſect. 
114. 
Nor at this Day from any other Perſon, ch. 33. ſect. 115. 


Re attachment. See Re-ſummons. 
Receiver. See Accefſaty, D. G. and Reſiſfance. 


Indictment for the Receipt of four Felons muſt ex- 


preſly ſhew how many were received, ch. 25. ſect. 65. 
Muſt be expreſs that the Defendant knew the Perſon 
received to have been a Felon, ch. 23. ſect. 69. 

Whether the bare Receipt of a Felon make the Re- 
ceiveran Acceſſary, ch. 17, ſect, 2. ch, 29. fect. 27, 


Recital. See Indidment, K. 


In Indictments the Charge muſt be laid poſitively, and 

not by Way of Recital, ch 25. ſect. 60. 
Whether it be neceſſary that an Indictment or Appeal, 
on a Statute recite it, ch. 25. ſect. 100. ch. 23- 
ſect. 70. | | 
Where a Pardon is void in Reſpect of a wrong Recital, 

ch. 37. ſect. 46. | | 


Recognizance. 


| Whether a Sheriff or Conſtable can take Bail by Re- 


cognizance, ch. 15. ſect 20. | 

In what form the Recognizance of Bail is to be ta- 
ken, ch. 15. ſect. 83, 84. Sb ; 

What ſhall be a Forfeiture of it, ch. 15. ſect. 84. 
See Jozfeiture, E. and ail, K. 

What Recognizance muſt be given by the Proſecutor of 
a criminal Information before any Proceſs ſhall iſſue 
thereon, ch. 26. ſect. 5. Al 

What Relief againſt Proceſs iſſued without ſuch 


| Recog- 
nizance, ch. 26. ſect, 10. | 


| What Recognizance is to be given before the Allow- 


ance of a Certiorari, ch. 27. fect. 45 to 62. See 
Certiozari. 
Whether 


Inder to the Second Book. 


Whether a Recognizance of Appearance be proper to 


be removed by Certiorari, ch. 27. ſect. 33. 
Whether a Recognizance for the Behaviour be ſuper- 
ſeded by a Certiorari, ch, 27. ſect. 65. 
Whether a Recognizance for the Peace can be diſcharged 
by the King, ch. 37. ſect. 34. | 
Whether it can be taken by the King, ch. 8. ſect. 1. 
Whether by the Sheriff, ch. 8. ſect. 4. 15 
Whether by the Coroner, ch. 8. ſect. 5. 
Where a Recognizance taken by a Juſtice of Peace 


ſhall be certified by him, and where by Seſſions, 


ch. 27. ſect. 72. 
See Behaviour and Retozd. 


Recow. See Certiozarf, . 


Where the Records of Juſtices of Oyer, &c. are to be 
kept after they are determined, ch. 5. ſect. 20. 
Whether a Statute ordaining that an Offence may be 
determined in any of the King's Courts of Record 
extend to Juſtices of Oyer, ch. 5. ſect. 33. | 
Where he who pleads a Pardon or Outlawry, or other 


Record, muſt be ready to produce it, ch. 37. ſect. | 


65. ch. 35. ſect 2. ch. 25. ſect. 30. 

Whether a Conviction can diſable a Witneſs without 
being produced, ch. 46. ſect. 20, | : 
Whether every Court be ex Officio to take Notice of its 

own Records, ch. 25. ſect. 27. 
Where an Eſcape may be tried by the Record of the 
Court without more, ch. 19. ſect, 15. 


W hat Plea is good to a Breach of the Statute from a' 


Matter of Record, ch. 26. ſect. 68. 
Where the Tenor of a Record ſhall be certified only, 


ſee Tenoz. : SL 
Where a Judgment may be avoided by plea for Fault 


apparent in the Record, ch. 50. ſect. 1. a 
For Courts of Record, ſee Courts, B. 
Recovery. 
Where a Recovery in a former Suit may be pleaded to 


2 Qui tam, ch. 26, ſect, 64. 
See Appeal, D. 


Recuſancy. 
Whether a Conviction of it ſhall be removed by Cer- 
. - Fiorari, ch. 27. ſect. 29. „ 


— 


Kelation. See Fiitfon and Forfeiture, D. 


BVeeleaſe. 


What Releaſe is pleadable to an Appeal of Mayhem, 
ch. 23. ſect. 25. | 
What to other Appeals, ch. 23. ſect. 135. 
Whether a Releaſe given to one Appellee may be plead- 
| ed by the Reſt, ch. 23. ſect 136. : 
Whether the Plea of a Releaſe be conſiſtent with the 
General Iſſue, ch. 23. ſect. 137. 

Whether the having taken a Releaſe bar the Appellee of 
his Damages, ch. 23. ſect. 142. 
Whether a Releaſe of Damages to the Appellant diſ- 

charge the Abettors, ch. 23. ſect. 150. 
Where a Releaſe is pleadable to a Qui tam, ch. 26. 
ſect, 64. 


Remainder. 
Whether a Remainder expectant on a Leaſe for Years 
qualify a Man to be a Juror, ch. 43. fect. 17. 
Vol, II. 


Removal of Recozds, Sec Certtozari, I. 
Replication. 


By whom the Replication is to be made in a Qui tam, 
ch. 26. ſect. 72. 


Repaieve. 
Whether every Court which can award an Execution 
may grant a Reprieve, ch. 51. ſect. 8. 
Whether Judges may grant a Reprieve after their Com- 
miſſion is determined, ibid. | 
Where the Execution of a Woman ſhall be reſ pited in 
Reſpect of her being with Child, ch. 51. ſect. 9. 


Repugnancy. 
An Indictment repugnant to itſelf, is vicious, ch. 25. 
ſect. 77, 83. "HE 
So is a Verdict, ch. 47. ſect. 8. 
Where Matter repugnant ſhall be rejected, ch. 47. 
ſect. 10. | | | | 
Whether it be a Repugnancy in an Indictment or Ap- 
peal of Death to ſuppoſe that the Pa-ty was mur- 
dered at the Day or Place at which the Stroke was 
given, where he did not die on ſuch Day or Place, 
ch. 23. ſect. 88. ch. 25. ſect. 62, 83, 

Parallel Caſe, ch, 23. ſect. 89. 

An Appellee may have ſeveral Pleas, ſo that they are 
not repugnant to one another, ch. 23. ſect. 128, 


Whether the Plea of a Releaſe be repugnant to the 


General Iſſue, ch. 23. ſect. 137. | 

It is repugnant to ſuppoſe that 4. was bound by a 
Writing that he forged, or that he was diſſeiſed of 
Land whereof he appears to have no Freehold, ch. 
25. ſect. 62. 

Parallel Caſes, ibid. | 

Repugnant to ſuppoſe a Statute made on ſuch a Day, 
in the firſt and ſecond Years of ſuch a King, ch. 
25. ſect, 104. 


Reputation. 


A ſtrong Circumſtance in the judging whether a Perſon 
. ought to be admitted to bail, ch. 15. ſect, 43, 44, 


49, 53. 


Belcous. 


What is ſuch a Priſon, the Reſcous from which ſhall 
be Felony, ch. 21. ſect. 1. | 

How far the Impriſonment muſt be regular, and well 
grounded, ch. 21. fect. 2. ; 

Whether it be neceſſary that the Priſoner go actually 
out of Priſon, ch. 21. ſect. 3. 


Return of a Reſcous, ch. 21. ſect. 4. 


ct, ©. £5. IT. toet, 29... -- 

How thoſe are to-be puniſhed who are guilty of a Re- 
ſcuous which amounts not to Felony, ch. 21. ſect, 6. 

W hether a Reſcous from a Commitment for High Trea- 
ſon, amount to High Treaſon, ch. 21, ſect. 7. 

Whether a Reſcuer can be tried before the Perſon re- 
ſcued be attainted, ch. 21. ſect, 8. 

Peers, as well as Commoners, liable to an Attachment 
for a Reſcous, ch. 22. ſect. 33. 

Whether ſuch Attachment ſhall be granted on an Af- 
fidavit of a Reſcous where the Officer will not re- 


turn one, ch. 22. ſect. 34. 
; 6 of A 


Whether a Perſon ſhall be arraigned on the Sheriff 's 


W hat ought to be the Form of the Indictment, ch, 21. 


cous from a Gaoler by Enemies makes him not 

guilty of an Eſcape, as a Reſcous by Subjects doth, 
ch. 19. ſect. . | 

Proceſs of Outlawry lies on the Return of a Reſcous, 


ch. 27. ſect. 113. 


Reſidence. 


Whether it be a good Challenge of a Juror that he 
reſides not in the County, ch. 43. ſect. 26. 

W hat is ſuch a Reſidence within the Precincts of a Leet, 
as binds a Man to attend it, ch. 10. ſect. 12. 


| Beſiſtance. 
Whether the Reſiſtance of an Arreſt ſor Felony make 
the Reſiſters Acceſſaries after, ch. 17. ſect. 1. 


Veltitution. 1 
Goods ſtol'n not to be reſtored to the Owner without 
an Indictment or Appeal, after they have been ſeiſed 

to the Uſe of the King, &c. ch. 23. ſect. 49. 


Whether ſuch Reſtitution require a freſh Suit, ch. 23. | 


| ſect. 50. | 
What ſhall be eſteemed a freſh Suit, ch. 23. ſect. 51. 
By whom, and in what Manner it ſhall inquired and 


| adjudged, ch, 23. ſect. 52. 


How far the Appeal muſt be proſecuted to intitle the 


Appellee to a Reſtitution, ch. 23. ſect. 52. 
Whether the Proſecutor of an Indictment or Appeal 
be intitled to it on the Defendant's ſtanding Mute, 
ch. 30. ſect, 22, 23. ch. 23. ſect, 53. 
Whether a Perſon attainted at the Proſecution of one 
Man ſhall be tried at the Proſecution of another- in 
order to intitle him to a Reſtitution, ch. 36. ſect. 5. 
Whether the Appellant's title to a Reſtitution ſhall be 
preferred to any ſubſequent Title in the Goods, ch. 
- 94, ject. $4... 3 5 
After a Reſtitution the Appellee {fall not make his 
Purration, oc. 33. Ret. #29, 
The like Reſtitution upon Indictments as Appeals by 
Force of 11 H. 8. ch. 23. ſect. 55. 
Whether there can be a Reſtitution on this Statute 
without any freſh Suit, ch. 23. ſect. 56. 
Whether there ſhall be a Reſtitution to Goods not 
mentioned in the Appeal, ch. 23. ſect. 57. 


 __ Re-ſummons and Re-attachment. 

Where a Cauſe put without Day, is to be revived by 
Re-ſummons or Re-attachment, ch, 23. ſect, 33. 
ch. 27. ſect. 104, 105, 106. Ay 


Retrartt. 


Whether a Retraxit of one Action bar all others of an 
Inferior Nature, ch. 23. ſect. 131. 

A Ketraxit as to one Appellee no Bar as to the Reſt, 

ch. 23. ſect. 136. 


Return. 

For the Return of a Certiorari. See Certiozari, H. 

Whether one may be tried for a capital Matter, upon 
the Sheriff's Return without any indictment, ch, 23. 
ſect. 14. ch. 18. ſect. 19. ch. 21. ſect, 4. 

It is a Contempt to make no Return to a Certiorari, 
where there is no good Excuſe for not obeying it, ch. 
27. ſect. 51. | 

He to whom a Certiorari is directed may make what 


Return he pleaſes, ch, 27. ſect, 74. [ 
Where an Attachment lies for the Contempt of a Rule 


The Party ſhall not be concluded by the Sheriff's Re- 
turn from his Challenge, for want of a ſufficient Num- 


Tndex 70 the Second Book. 


ber of Aliens on a Venire de mzdictate linguæ, ch. 43. 
ject. 4%. 5&5 3 | + 
The Return of ' ſuch Venire ought” to ſpecify which of 
the Jurors are Denizens, and which Aliens, ch. 43. 
| ſect, 44. 5 
Whether an Attachment lies for not returning a Writ 
FCE TE. 
Whether for a falſe Return, ch. 22. . 
The Return of a Habeas Corpus cannot be controverted, 
but may be confeſſed and avoided, ch. 15. ſect. 78. 
Where an Oulawry ſhall be ſaid to appear of Record 
by the Sheriff's Return, ch. 48. ſect 22, 
Proceſs of Outlawry lies on the Return of a Reſcous, 
ch. 27. ſect. 113 3 
Whether the Court will award an Exigent from an E- 
ſcape, (ch. 27. ſect. 117.) or an Attachment for. a 
Reſcous, where the Sheriff hath not returned one, 
ch. 22. ſect. 34. . 


HE Tm 
Whether a Power of Reyocation may' be forfeited for 
Treaſon or for Felony, ch. 42. ſect. 12, 26. 


Beward. 
Where it is a good Exception againſt a Witneſs that 
he has taken a Reward on Condition of giving his 
Evidence, ch. 46. ſect. 25. 8 : h BELT I 


Whether a Right of Action, or Entry may be for- 
feited for Treaſon or Felony; ch. 49. ſect, 5, 23, 


——— 8 
F 5 
Whether a Verdict on an Indictment for a Riot can 
find two only Guilty, and acquit all the Reſt, ch. 


47. ſect. 8. e 

Whether the King could grant a Commiſſion for the 
taking Care of them, according to We/tm. 2. before 
that Statute, ch. x, ſect, 8, „„ 


By what Authority Juſtices of Aſſiſe hold Plea of Ap- 

peals of Robbery, ch. 7. ſect. 9. | 

Whether ſuch Appeal'can be brought out of the proper 
County, ch. 23. ſect. 47. | 

For other Matters relating to ſuch Appeals. See Ap⸗ 
peals, I, K. | 

How the Offence muſt be laid in an Indictment of Rob- 
bery in order to ouſt the Offender of his Clergy, ch. 
33 ſect, 25. | | 

Where thoſe who are found guilty in one County of 
an Offence amounting te Robbery in another are 

ouſted of their Clergy, ch. 33. ſect. 42, 43. 

Where Acceſſaries to Robbery are ouſted of their Cler- 
gy, ch. 33. ſect. 46. AS 

Where Principals are ouſted of Clergy, ch. 33. ſect. 
77 to 103. See Clergy; D. 

Whether the Word Robbery always imply ſome Force, 

ch. 33. ſect. 73, 92, 96. | 

Where thoſe who diſcover or apprehend a Robbery zre 

intitled to 40 J. (ch. 13. ſect, 22, 23, 24.) and to a 

Pardon, ch. 37. ſect. 4. 


Rule. 


of Court, ch, 22. ſect, 37. 
| Sacrilege. 


Index to the Second Book. 


Saäcrilege. 


W HE THE R within the Benefit of a Sanctuary, 
ch. 9. ſect, 44. ch. 32. ſect, 4. 

Whether within the Benefit of Clergy, ch, 33. ſect. 
9, 20, 72 to 7), 112. 


Sale. 


Whether a Sale in a Market-Overt prevent the Reſti- | 


tution of Goods ſtolen, ch. ch. 23. ſect, 54. 
Where Goods diſtrained for an Amercement may be 
. ſold, ch. 10. ſect. 29. 

Whether one under Proſecution for Treaſon or Felony 

may ſell his Goods, ch. 49. ſect. 33. 


Santuary. 


The Privilege of Sanctuary not allowed at this Day, 
Ch. . Net. 1. 

How far it was anciently a Protection from Arreſts, 
ch. 32. ſect. 2. 

Whether it belonged of Common Right to every Church 
and Church-yard, ibid. 

Whether it might be created by the Pope, or by Pre- 


ſcription, or only by the King's Grant, ch. 32. 


ſect. 3. 

How far it was a Protection againſt Civil Actions, ch. 
32. ſect. 4. | | 

Whether the General Grant of it extended to High- 

Treaſon, ibid. 

Whether to all Felonies, ibid. 

And at what Time and in what Manner it was to be 
pleaded, ch. 32. ſect. 5. 

Where it was an Eſcape to ſuffer a Perſon under an 
Arreſt to claim the Privilege of a Sanctuary, ch. 32. 
ſect. 7. 5 

For 8 ſee ch. 9. ſect. 44. ch. 32. ſect. 6. 


Saving. See PPꝛoviſo. 


The Conſtruction of a Saving of the Land to the Heir, 
or againſt Corruption of the Blood, ch. 49. ſect. 29. 


Scite kactas. 


Scire facias the proper Proceſs after the Removal of a 
Cauſe by Certiorari, ch. 27. ſect. 88. 
Whether the Return of two Nils be equivalent to a 
Scire feci, ch. 15. ſect. 80. ch. 27. ſect, 88. ch. 37. 
act. 37. | 


Whether a Scire facias muſt be ſued againſt the Appel- 


lant, ' before the Pardon of the Appellee ſhall be al- | 


lowed, ch. 37. ſect. 35, 36. 

What ſhall be done upon ſuch Scire facias, ch. J. 
ſect. 36. | 

Whether in ſuch Caſe (ch. 37. ſect. 37.) or for the 
Reverſal of an Attainder, (ch. 50. ſect. 13.) there 
be any need of a Scire facias againſt the Lords me- 
diate or immediate, ch. 37. ſect. 

Whether one Appellee can take the Advantage of the 
Appellant's Default on a Scire facias by another Ap- 
pellee, ch, 37. ſect. 38. | 


Scold. 


Whether indictable at the Torn, c. ch 10. ſect 59. 
Whether an Indictment againſt a Scold muſt conclude 


ad commune nocumentum, ch. 25. ſect. 50. 


1 


| 


Scot. 
Whether an Alien within the Statutes which give a 
Trial de medietate linguæ, ch. 43. ſect. 41. % 
Sea. 


The Coroners Juriſdiction over Offences committed on 


the Sea, ch. 9. ſect, 14. | 
Commiſſion of Oyer for inquiring of the Want of Re- 
parations of Sea-Walls, ch, 5. ſect. 28. 
For the Trial of Offences beyond Sea. See County, C. 


Seal. 


How Inquiſitions in the Torn, Cc. are to be ſealed 


by the Jurors, ch. 10. ſect. 65, 66, 68. * 
Under what Seal a Certiorari is to be returned, ch. 27. 
ſect. 70. 


Secretary. 


For what Offences a Secretary of State may commit, 


ch. 16. ſect, 4. 


Se dekendendo. See Pomicide. 


Servant. 


Whether a good Addition, ch. 23. ſect. 112, 117. 

Whether a e ſhall be adjudged Acceſſary to a Fe- 
lony for the Receipt of the Maſter, ch. 29. ſect. 34. 

Either the Maſter or Servant may have an Appeal for 


a Robbery done to the Servant, ch. 23. ſect. 44, 45. 


Selſions. 

At what Time the Seſſions for the Peace are to be 
holden, ch. 8. ſect. 18. 

The Form of the Caption for an Indictment at a Seſſions 
for the Peace, ch. 25. ſect. 120, 121, 122, 123. 


For the Nature, Power, and other Matters concerning 


ſuch Seſſions, ſee Peace, C. 
Sewers. 


Commiſſions of Oyer, &c. for inquiring of Sewers, ch. 5. 
ſect, 28. . 


Whether a Certiorari lie to Commiſſioners of Sewers 


notwithſtanding 13 Eliz. 9. ch. 27. ſect. 23. 
What is done previous to the filing the Return of ſuch 


Certiorari, ch. 27. ſect. 37, 74. 


Sheriff. See Tozn. 


Whether he have the Cuſtody of all Common Gaols 


ch. 16. ſect. 6, 7. ' 
How he is puniſhable for bailing Perſons not bailable, 


ch 15. ſect. 8, 9, 10. | 


For other Matters relating to his taking Bail, See 


Bail, D. 


Whether the Statute of 23 H. 6. cap. 8. which enacts 


that Sheriffs ſhall continue in their Office no longer 
than a Year, can be diſpenſed with, ch. 37. ſect. 29. 
W here a Sheriff is liable to an Attachment for not ex- 
ecuting a Writ, ch. 22. ſect. 2. _ | 
Where for doing it oppreſſively, ch. 22. ſect. 3. 
Where for not doing it effectually, ch. 22. ſect. 4. 
Where for making a falſe Return, ch. 22. ſect. 5. 
Whether the Sheriff have a Judicial Power, together 
with the Coroner, as to Appeals commenced before 
them, ch. g, ſect. 39. 
How far he is Conſervator of the Peace, and hath 
Power to take a Recognizance for it, Cc. ch. 8. 


ſect. 4. 
Whether 


Index to the Second Book. 


Whether he be bound to attend the Seſſions of the 


is 


Peace, ch. 8. ſect. 45. 
Whether he may authoriſe others to execute the War- 


rants of Juſtices of the Peace directed to him, ch. 


13. ſect. 29. 
Whether Proceſs in Suits wherein the King is a Party 
muſt be executed by him in Perſon, ch. 27. ſect. 17. 


| Shoplikter. 
The Reward for apprehending a Shoplifter, ch. 12. 
ſect. 26. . e 
Sickneſs. 


43. ſect. 26. 


Whether a good Challenge of a Juror, ch. 
6 | n otherwiſe 


Whether a good Cauſe of Bailing a Perſo 
not bailable, ch. 15. ſect. 80. 


Similitude. 


Whether Similitude of Hands be any Evidence in eri- 
minal Caſes, ch. 46. ſect. 15. Za 


Simony. 


How far a Simoniſt may take Advantage of a Pardon ; 


of a Simony, ch. 37. ſect. 56. 
Whether he fall be conſtrued to be within the General 


Words of a Pardon, ch. 37. ſect. 26. EY 
Si non omnes, ch. 5. fect. 18. 


| . Sojourner. | 
Whether a Sojourner's being in the Houſe at the Tim® 
of a Robbery, bring it within 5 & 6 Ed. 6. ch. 33: 
ſect. 93. ä | 


*> 


Wis Sometſet-Houſe. 
Whether a Lodging in Somerſet-Houſe ſhall be eſteemed 
a Dyelling-Houſfe within 39 El. ch. 33. ſect. 97. 


Son aſſault demelne. : 
Where pleadable in Bar of an Appeal of Mayhem, ch. 


23. ſect. 23. „„ g ne 
Whether it may be given in Evidence on any Indict- 


ment, ch, 46. ſect. 44. 
Special Þetr. 


Cannot maintain an Appeal of Death, ch. 23. ſect. 40. 


Spelling. 

Whether a Variance in the Spelling of Words of the 
ſame Sound in the Return of a Certiorari, be ma- 
terial, ch. 27. ſect. 96. 


Spindter. 

Whether a good Addition of a Man as well as of a 
Woman, ch. 23. ſect. 111. 

Whether a good Addition of a Gen 
ſect, 103. 


Spiritual Court. see Court. 


_ Stabbing. 


By what what Statutes Homicide by ſtabbing is ouſted of 


Clergy, ch. 33. fect. 57. 
Whether the Perſon only who gives the Stab is within 


theſe Statutes, ch. 33. ſect. 98, 


tlewoman, ch, 23. 


ahh 


| Inſtances of this Kind, ibid. | 
| Penal Statutes where conſtrued according to th 


- Star-Chamber:- 

Whether it had a general Superintendency over other 
Courts, ſo as to puniſh Offences puniſhable by At- 
tachment in ſuch Court. ch. 22. ſect. 2. 


Statutes. 


A. 


Statutes in the Affirmative, giving Power How con/iru- 
to other Juſtices, take not away the ed. 
Power of the King's Bench, ch. 3. 
ſect. 6. ch. 27. ſect. 53. „5 85 

"mY of the Court of the Conftable and Marſhal, ch. 4. 

ſect. 10. | | 

Whether the Statute de Officio Coronatoris being direc, 

tory, and in Affirmance of the Common Law, leaves 
the Power of a Coroner-as it found it, ch. 9. ſect, 
21, 22, 23. 

Uſage, a good 


Interperter of Statutes, ch. 9. ſect. 3, 10. 
e Mean- 


ing of the Words, and not literally, ch, 18, ſect, 


16. ch. $3. ſect. 43. 44. 

Where a Statute gives a Juriſdiction, it incidently gives 
all Powers neceſſary for its Execution, ch. 13. ſect. 

116. 5 | 

Whether every Statute, which prohibits or commands 

a Thing, impliedly give an Indictment, Information 
or Action for doing the Thing prohibited, or not 
doing the Thing commanded, ch. 25. ſect. 4. ch. 
26. ſect. 2. 1 | 

Whether every Statute which makes an Offence Trea- 
ſon or Felony, give it the like . Incidents with a 
Treaſon or Felony at Law, ch. 48. ſect. 4. 

Whether this Rule hold as to clipping, &c. ibid. 


B. 


Whether there be any need to recite a Recital, 
Statute in an Action or Indictment 
grounded on it, ch. 23. ſect. 70. ch. 25. ſect, 115. 
See Jndictment, K. ' 
Whether one may be found Guilty of Evidence. 
an Offence at Law on an Indictment 
on a Statute, ch. 46. ſect. 31. 
Whether it be neceſſary to conclude Con- Contra for- 
tra formam Statuti in an Action, (ch. mam Sta- 
23. ſect. 99.) or Indictment grounded tuti. 
on a Statute, ch. 25. ſect. 116, 117. 
See Jndictment, K. 
Whether an Indictment muſt ſo conclude in order to 
ouſt a Man of Clergy by Force of a Statute, ch. 33. 
OT. WY AT > 
In what Manner an Indictment muſt Clergy. 
bring the Caſe within a Statute, in 
order to ouſt a Man of his Clergy by 
Force of it, ch. 33. ſect. 25, | 
Whether Felonies by Statute are within the Clergy, 
unleſs expreſly execluded, ch. 33. ſect. 24. 
For Indictments on a Statute. See Jndicment, K. 


| How a Statute may be diſpenſed with, See Diſpenſa- 


tion. 
Where one ſhall be a Principal in an 


a Statute, See Acteſſarp, D. 


Steward. 
The Nature of the Office of Lord High Ford. High 


Offence againſt 


Steward, ch. 2. Steward. 
1 None 


None under the Degree of Nobility can be made Lord 


_ High Steward, ch, 2. ch. 44. ſect. 1... 

The Lord High Steward, as ſuch, is a Keeper of the 

.: Peace, ch. 8. feet. % Qn 14 

In what Manner a Lord High Steward is to be created 

for the Trial of à Peer, and how he is to proceed 
to ſuch Trial, ch. 44. ſect. 1, 2, 3, Cc. 


| Whether any other beſides the Lord High Steward can 


receive the Confeſſion or Plea of a Peer, ch. 44. 
ſect. 17. An LL — 

In what Manner Peers may require the Opinion of the 
Lord High Steward, ch. 44. ſect. 20. 


Where the Lord High Steward withdraws with the Reſt. 


of the Peers, and conſults with them, ch. 44. ſect. 22. 
Whether Error lie in the King's Bench of an At- 


tainder before the Lord High Steward, ch. 50. ſect. 16. 


B. 


An Indictment before J. S. Steward, muſt ſhew to 


whom he is Steward, ch. 25. ſect 119. 


T he Style of the Sheriff's Torn, ch. 10. ſect. 3. 


The Style of Juſtices Peace, ch. 27. ſect. 73. See 


Stocks. 


What Mall be forfeited by a Vill for not finding a Pair 
of Stocks, and where ſuch Default ſhall be indicted, 


. ch.-10. ſect. 60. ch. 11. ſect. 5. 


Stozes Naval. 


Whether the ſtealing of them is ouſted of the Clergy, 


ch. 33. ſect. 70, 71. 
Stroke. 


In what Manner the Death muſt be laid in an Indict- 


ment or Appeal, where the Party died on one Day 
of a Stroke on another, ch. 23. ſect. 88, 89. ch. 25. 


. \ fect. 62, 63. 


Whether it be neceſſary to ſhew the Time of the 


Stroke as well as of the Death, ch. 23. ſect. 90. 


43 
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ch. 25. ſect. 77. 12 

Whether the Word Percuſſit be neceſſary for ſuch In- 
dictment, ch. 23. ſect 82. 5 

A Pardon of all Offences before ſuch a Day, pardons 
an Homicide happening after the Day, from a 
Wound given before, ch. 37. ſect. 21. 


Subpoena. 
Whether a Defendant in criminal Caſes have Right to 
a Subpæœna, ch. 46. ſect, 30. 


Siublidy Men. 
tiently none under the Degree of Subſidy Men could 
* Bail in capital Caſes, ch. 15. ſect. 4. 


e Such. 
Where the Words, Such Offences, and Such Offenders 
in a Statute ſhall be taken for ſuch in Miſchief, and 


ſuch in Inconvenience, ch. 33. ſect. 43. 


Duggeſtion. 


Where a Pardon ſhall be diſallowed by Reaſon of the 


Falſity of the Suggeſtion on which it was grounded, 
ch. 37. ſect. 10. | 
Vor. II. 


| 'Tndex to the Second Book. 


Sulſictent. 
What ſhall be ſaid to be ſufficient Bail, ch. 15. ſect. 4 


Sults. 
Where ſaid to be pending. See Depending. 


Summons. 


Whether a Seſſions for the Peace may be holden with- 
out a Summons, ch. 8; ſect, 44. 


How many Days are required for the Summons of 2 


Juror, ch. 41. fect. 5, 
Sunday. 


An Indictment cannot be well taken on a Sunday, ch. 
10. fect. q. 


Superledeas. Sce Falſifyſng Judgment, A. 


Whether a Certiorari fo far ſuperſede the Inferior Courts 
as to make all its ſubſequent Proceedings erroneous, 
ch. 27. ſect. 62, 64. ch, 50. ſect. 1. by 

Whether any one Juſtice of Peace to whom a Certiorari 
was delivered for the Removal of an Indictment 
found at the Seſſions may award a Swperſedeas, ch. 
27. ſect, 62. 


How far a Superſedeas delivered to a Sheriff avoids an 


Execution, ch, 27. ſect, 63. 


| Whether the very Iſſuing of a Certiorari, which never 


is delivered, by a Cuperſedeas to the Court below, 
ch. 27. ſect. 64. | 


| Whether it be a Suber ſedeas at this Day without a 


proper Recognizance, ane what is a proper Recogni- 
zance for this Purpoſe, ch. 27. ſect, 45 to 62. 

Whether a Recognizance for the good Behaviour, or 
for an Appearance, be ſuperſeded by a Certiorari, 
ch. 27. ſect. 65. 

See Certiozari. . 

Where a Coroner may have a Super ſedeas of the Writ 
for his Diſcharge, ch. 9. ſect, 13. 

Whether an Inferior Court proceeding after a Superſe- 
deas be puniſhable by Attachment, ch. 22. ſect, 28. 

en, 47, et $7. 

Whether the Commiſſion of Juſtices of Oyer, &c. may 
be ſuſpended by Super ſedeas, and for what Cauſe ſuch 
Super ſedeas is grantable, ch. 5. ſect. 3. 5 

Where the King's Bench may grant a Superſedeas of 
Proceſs from the Exchequer on an Amercement, ch. 
37. ſect. 69. 

Whether a Precept for the Summons of a Seſſion for the 
Peace can be ſuperſeded without Writ, ch. 8. 


ſect 43. 


Surety. 


Where a diſcharge of the Principal is a Diſcharge of 
the Surety, ch. 37. ſect. 23. | 


Surgeons. 


Whether privileged Perſons from being Conſtables, ch. 
10. ſect. 42, 43. 


Surname. 


Whether the Omiſſion of it vitiate an Appeal in all 
Caſes except that of a Nobleman, ch. 23. ſect. 101. 
Whether ſuch Omiſſion vitiate an Indictment in any 
Caſe, ch. 25. ſect. 72. 

6 Whether 
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Where two Joint Owners of Goods are robbed, the 


Where Suſpicion will juſtify an Arreſt for Felony. See 


Where a Tales is grantable at the Prayer of the Ap- 


' Whether the quaſhing the Array of the Principal Pa- 
Whether there can be any Tales, where the firſt Habeas 


Index to the 
Whether a Miſnomer of the Surname be pleadable in 
Abatement of an Appeal or Indictment, ch. 23. ſect. 


103. ch, 25. ſect 68. 
Sce Abatement and Name. 


Surplus. 
Where the Wound is deſcribed with ſufficient Certain- 
ty in an Appeal of Death, the Addition of farther 
Matter uncertain and unintelligible, ſhall be rejected 


as Surplus, ch. 23. ſect. 80. 5 
So ſhall repugnant Matter in a Verdict which is com- 


pleat without it, ch. 47. ſect. 19. | 
Surbivoz. 
Sur vivor may bring an Appeal, ch. 23. ſect. 45. 


| Suſpicion. 
Whether a Perſon taken on Suſpicion be bailable, 
ch, 15. fect. 49, 53. | 


Arrelt, B, E. 


T2 ** 
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Tail. 
OW far, Land in Tail was forfeitable before 26 
H. 8. ch. 49. ſect. 5. 5 
Whether an Eſtate in Special Tail, as well as zn E- 
ſtate in General Tail, be forfeited by that Statute 
for Treaſon, ch. 49. ſect. 22. 
Whether the Right to an Intail diſcontinued be forfeita- | 
ble, ch. 49. ſect. 23, 25. [ 
Whether the Right to. an Intail of the Gift of the 
Crown, after a Feoffment by the Tenant in Tail, 
the Reverſion being in the Crown, ch. 49; ſect. 24. 
Whether the Right to an ancient Intail difcontinued, 


* 


clothed with a defeaſible Intail in Poſſeſſion, ch. 42. | 


ſect. 25. | 
Whether Eſtates in Tail are forfeited for a Premunire, 
ch. 49. fect. 28. | | 
Whether by Force of a Statute which gives a Forfeiture | 
of all Intereſts of what Nature ſoever, ch. 49. ſect. 


28. | 
Talee. | 


pellant for want of a full Jury, ch. 41. ſect, 11. 
Whether it be grantable at the Prayer of the Appellee 
without a Default in the Appellant, ibid. 
Whether it be grantable for a larger Number than was 
required by the firſt Proceſs, ch. 41. ſect. 12. 
Whether every ſubſequent Tales, muſt be for a leſs 
Number than the Precedent, ch. 41. ſect. 13. 


' 


ne}, quaſh that of the Tales, ch. 41. ſect. 14. 


Corpora is quaſhed, or where all the Jurors returned 
on the firſt Habeas Corpora are drawn, ibid. 
Whether a Tales be grantable on the Return of a Ve- 
nire, ch. 41. ſect. 15. : 
What is the firſt Proteſs againſt the Tales, and where 
grantable with a N. prius, ch. 41. ſect, 16. 
Whether a Tales be grantable by Juſtices of yer and 
Terminer, ch. 41. ſect. 19. 258 
Whether a Tales de circumſtantibus be grantable to make | 
up a full Jury de medictate linguæ, ch. 43. ſect, 45. 
2 * 


Second Book. 
Whether a ſubſequent Tales ſhall take Not! e of the Ju- 


| Tors returned on a former Tala de circum bh 
ch. 41. ſeet. 17 eee 2 


| Whether there may be a Tales dy eircumſlantibur in ca- 


pital Caſes, ch. 41. ſect; 189 . 

Whether ſuch Tales ke grantable without Warrant 
from the Attorney General, bt Aſſignment from the 
Court, MM 8 . | | 

| | | ine 4ST). 

T 

Inordinate Haunters of Taverns indictable at the Torn, 

CTV 
CTCaxation. . 

A Contempt, not to pay Coſts taxed by a Maſter, ch. 

22. ſect. 37. | 7 
Tempozalities. 


Whether the Temporalities of a Biſhop are liable to be 
ſeiſed for a Contempt, ch. 33. ſect. 116. 


5 Tenoz, ES 
The Tenor only of an Indictment: is removeable from 
the Courts of London by Certiorari, ch. 25. ſect. 97. 


| In other Caſes the Record itſelf muſt be removed,” ch. 


27. ſect. 76. 


| What Evidence is ſufficient on an Indictment for 


writing a Libel ſecundum tenorem ſequentem, ch. 36. 
ſect, 36, | | 5 


Tent. 
Where the Principals in Robbery from a Tent are 


ouſted of their Clergy, ch. 33. fect. go. 
Where the Acceſſaries, ch. 33. ſect. 9% + 


 Tenurs, 25 
Conſervators of the Peace by Tenure, ch. 8. ſect. 7. 


| | Term. | 
Where it is a Diſcontinuance to have a Term inter- 
vening between the Tze and Return of a Writ, ch. 
27. fect. gr. : 
Where to have a Day given to the Parties to a diftant 
Term, ch. 27. ſect. 92. 4 N 
Where to have the Ferm adjourned without adjourning 
the Suit, ch. 27. ſect. 93. 


Term of Arr. 

Terms of Art not to be ſupplied by any Circumlocu- 
tion, ch. 25. ſect. 55, - 

Need not be claſſical Latin, ch. 25. ſect. 87. 

Teſte. 

Whether a Commiſſion to authorize Juſtices of Oyer to 
proceed in the ſame county wherein the King's 
Bench fits, muſt be teſted in Ferm, ch. 3. ſect. 11. 

How many Days there muſt be between the 7% and 
Return of Proceſs from the King's Bench, ch. 3. 
ſect. 12. ch. 27. ſect. 16. : 

By whom the Precept for the Summons of a Seſſion 
for the Peace is to be teſted, ch. 8. fect. 42. 

By whom Proceſs from the King's Bench is. to be teſted, 
ch. 27. ſect. 8. ; 

Whether a Writ of Error, Certiorari, or Recordare, 
may remove a Record fubſequent to their 7%, ch. 
27. ſect. 78. * 

Whether it be a Diſcontinuance to have ſubſequent 

Proceſs tefted after the Day of Return of the Pre- 
cedent, ch. 27. ſect. 90. e 
Mbere 


Luder to the Second Book: 


Where it is a Diſcontinuance to have 4 Term inter- 
vening between the 7e and Return of 4 Caplas, 


ch. 27. ſect. 17 


ho Time. 5 _ 
Whether a Defendant may be found Gai 
ferent Time from that laid, fo that it be prior to 
the Time when the Indictment, &c. was preferred, 

Wm hes 3 
Whether the Verdi in ſuch Caſe may either find the 
Defendant Guilty Generally, or find him Guilty 
e, 


9 


— 
- 


« * 
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Whether ſuch Verdict may be falſfiked às to the Ti 
An Information which lays ſome of the Times of the 
| 8 and others inconliſtently, is 
vicious as to the latter only, but an Information 
which lays all inconſiſtently is wholly void, ch. 26. 


Specially on the Day proved, eh. 45. ſect. 33. 


ſect. 19. 155 | | 
Inſtances of this Kind as to Indictments, ch. 2 „„ 


JJ ini 07 ol 
= N tA... ] , 
Where a Suit on a Pegal Statute muſt be within two 
Fears, and where within one Vear, ch. 26. fect. 41. 
Where a, ſpecial Note muſt be given, and Oath made 

of the Time, &c. ch. 26. ſect. 42, 43. | ! 
Law, (ch. 


Whether a Proſecution as for an Offence at 
26. ſect. 44.) or by the Party grieved (ch. 26. ſect. 
47.) or by a Common Informer on a Statute; which 
rſt gives the Suit to the Party grieved, (ch. 26. 
ſect. 49.) may not be brought at any Time, 
What Certainty is required in the Caption of an In- 
dictment in Reſpe& of the Time when it was found, 
ch. 25. ſect. 127. | 
For other Matters 


Day. 


Tithes. 


Proceedings before Juſtices of Peace concerning ſmall | 


Tithes, where removable by Certiorari, ch. 27. ſect, 
CTithing. See Freepledge. 


_ Tom 
A. 


The Nature of the Court, ch. 10. ſect. 1. 

The Original Inſtitution of it, ch. 10. ſect. 2. 

What Perforis are bound to attend it, ch. 10. ſect, 2, 
10. 5 


— 


Whether they may do their Suit by Attorney, ch. 10. | 


_ ſect. 10. „ 9 | 
Whether Tetiants in ancient Demeſne, Peers, Par- 


ſons, and Women be not excuſed, ch. 10. ſect. 11. 
Whether one who reſides not within the Precincts of 


a Torn can be bound to attend it, ch. 10. ſect. 12. 

Te Style of the Court, ch. 10. ſect. 3  _ 

Whether a Torn or Leet can be holden at any other 
Time than' within a Month after Eafter or Michael- 
mas, Ch. 10. fect. 4, 5, 6, 7. 


— 


| B 
Whether the Sheriff in his Torn can try, hear, or 
determine an Offence indicted there, ch. 10. fect. 13. 
Whether he can award Procefs,. ch. 10. ſect. 14, 74. 
For what Offences: he may impoſe a Fine or Amerce- 
ment, ch. 10. ſect. 15, 17. | | 


ity ata dif. 


ö 


ſce Exiſtens, and Hour, and | 


How ſuch Amercement is to be awarded and affecred, 
ch. 15. ſect. 18, 19. i 


Whether h ta Joint 


hether he may ſet Fine on ſeveral Perſons, 
| Ch. 10. ſect. 16. | 


| Whether an Avowry, Qc. for ſuch a Fine muſt ſhew 
that the Offence aroſe within the Juriſdiction of the 
Court, ch. 10. ſect; 21. 5 9 

Whether it muſt, alledge that the Offence was com- 
mitted as well as that it was preſented; ch. 10. ſect. 


22. i en ; | : 

| Whether it muſt ſhew the Names of the Preſe 

| +, Se. ch. 10, ſect. 29 TY | 

Whether is muſt ſhew that due Notice was given of 

holding the Court, ch. to. ſect. . =, 

How fuch a Fine or Amercement is to be recovered by 
Diſtreſs, ch. 10. ſect. 25 to 30. See Diſtreſs, 

How by Action of Debt, ch. 10, ſect. 31. 

What farther Penalty may be added to ſuch Fines and 

Amercements, ch. 10. ſect. 32. 


For the Power of the Torn in Relation to the Ap- 
pointment of Conſtables. See Conſtables, 
What Treaſon is inquirable in the; Torn, ch. 10. ſect. 


4 4 
| 


nters, 


: [ I. ; | 3 En 
What Felony, ch. 10. ſect. 52. 


Whether any Treaſon or Felony which are not ſuch 
by the Common Law, ch. 10. fect. 51, 52. 

What Aſſaults and Batteries, ch. 10. ſeck. 53. 

Whether alt Affrays, ch. 10. ſect. 54. | 

What breaking of Hedges, &c. ch. 10. ſect. 55. 


Whether all Pound breaches, ch, 10. ſect. 56. 


Whether all inferior Offences wherein the King's In- 

. tereſt is immediately concerned, ch. 10. ſect. 58. 

Whether all Common Nuſances, ch. 10. ſect. 59. 

| What other Offences, ch. 10. ſect. 58, 59, 60. 

Whether 4 Matter concerning the private Intereſt of the 
Lord, or of the Inhabitants within a Leet, can be 
brought within the Juriſdiction of it by Cuſtom, tc. 
ch. 10. ſert. 58, 62, 63. | 


| D. 
Whether Offences out of the Hundred in which the 
Torn is holden, or within a Leet, are inquirable at 
a Torn; ch. 10. fect. 64. 
All Indictments in the T 
leaſt, ch. 10. ſect. 65. | | 
Whether all muſt ſet. their Seals, ch. 10. ſect. 66. 
W hat Freehold or Copyhold is required in each Juror 
by 1 R. 3. ch. 10. ſect, 67. 
Whether Courts-Leet be within theſe Statutes, ch. 10. 
ſect. 68. 1 ; ; 
Whether Indictments in Torns and Leets muſt be in- 
dented, and one Part remain with the Indictors, and 
the other with him who takes the Inqueſt, ch. 10. 
ſect. 69, 70. - ' | 
Vhether there ought to be both a Grand and Petit 
Jury for the taking ſuch Indictments, ch. 10. fect. 


orn muſt be by twelve at 


9 


. 


I. 

Whether ſuch Indictment can be taken by Virtue of 
a Writ or Commiſſion, ch. 10. ſect. 72. 

By whom Proceſs ſhall be awarded on Indictments in 


the Torn, ch. 10. ſect. 74, 75. 
In what Manner ſuch Indictments ſhall be tra- 


. verſed, tried, and determined, ch. 10. ſect, 76, 
77. 
Ton- 


* 
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. 


rable. 


I ndex. to the Second Book. 
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nnn 


Dp, 
; . 
Town. 1 221 25 . 0 1 of 


fendant, ſee Addition. 
Whether it be neceſſary t 
pear to be taken by the People of the next, adja- 
cent Towns, ch. 9. ſect. 22. 
Where a Townſhip may be amerced for ſuffering 
Body to lie to Putrefaction before the Coroner has 
viewed it in order to. take, his Ane ch. 9. ſect. 


ö 


71 
What is a good Addition as to the Town of the De. 
that the Coroner's aue ap- | 


23. 4 
Where for fafering a Bridge to be in Decal} found | 


by a Coroner's Inqueſt to have occaſioned the Death | 
of a Man, ch. 9. ſect. 28. 


to eſcape, ch, 


Where for ſuffering one that is 77 Bay, Homicide, ot | 


of giving a dangerous Wound by 

. ſect, 265; ii tet t: 

Where for i uffering ſuch Offender by Day or Night to 
eſcape, ch. 12. ſect. 3. 


Where a Townſhip is anſwerable for the Goods of Fe- 


lons ſeized therein, ch. 49. fect. 3, a 


Trade. / ? 


Whether a joint Lhaidlinnt lie zend ſeveral for fol. 
lowing a Trade without . ſerved an , Appren- 
ticeſhip, ch. 25, ſect. 89. 


1 Tranſitozy 


Whether any Offences in an late ent are wee, 
ch. 25. ſect. 35. ; 5 


Tranſpoztation.. 


Eq, 


* 


Where eben may be tranſported. See = Clergy, H 
Traverſe. . 


Whether the Abettors may rere tha, bay Po 8 finding | 


ch. 23; ſect. 152 
Whether the Preſentment p an Eſcape * traverſable, 
ch. 19. ſect. 21. 


Whether a Confeſſion before a Coroner of a Breach of 


Priſon be traverſable, ch. 18, ſect. . 

Where other Matters found by, or _ a 1 
are traverſable. See Cozoner, 1 

In what Manner Indictments in the Sherif '; Parm are 
to be traverſed, ch. 10. ſect. 76. 


Treaſon. See Petit Treaſon, 
. WH ö 

No Acceſſa- No ng in High Treaſon but 
ries in Trea- all Principals, ch. 21. lect, 7. Ch. 29. 
fon. ect. 2, 1 A 

As where one knowngly oppoſes the Arreſt of a Trai- 

tor, ch. 17. ſect. 1. 
Or reſcues him, ch. 21. ſect. 7, 8. 
Or ſuffers him to eſcape, ch. 19. ſect. 26. 1 18. ſect, 


17. 
But a Traitor is guilty of F clony only in Reſpect of 
his own Breach of Priſon, ch. 18. ſect. 17. ch. 21. 
ſect. 7. 
Wbether the ſame Rules bold as to Treaſons made fo 
by Statute, ch. 29. ſect. 13. 1 


B. 


Whether High Treaſon be urn in 


Where inqui- 
the Sheriff's Torn, ch. 10. ſect. 51. 


42 


the Appellant inſufficient, or nt rene am, | 


=O 


a dead 43 a 


| 
k 


Whether an Appeal for it lie in the Parliament, or be- 

fore the Conſtable. and Marſhal, ch. 23. ſect, 29. 

Whether Juſtices of Gaol- livery, or Juſtices of 
Aſſiſe, may deliver the Gaol of Perſons committed 
for High Treaſon, ch. 6. ſect 4. ch. 7. ſect. 4 

The Authority of.. Juſtices of Peace in Relation FR 
s. 2 8. ſect. 1 "7 


: £ 1 
þ * 
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| Whether erde he 3 Fate dias for a Traitor ch, 
+132; Jeeti . brit g „inden 


LE the Sheriff can bail a Man under an Arreſt 

- far; High Treaſon, ch. 15. ſect. 45. 

| Whether he be bound to commit bim upon an Accu- 
ſation of itz ch. 157 4 

Whether the ing's 8 Daneh LOS ny. Bil for „ Treaſon, 


| ffs: TA ſect, 47 o 


| 


FE: 


de i blies I D. f | | 

Tria s for Treaſon muſt be according to the Common 
Law, Ch. 43. ſect. 18. 

Whether in ſuch Trials the Priſoner may haye Coun- 
ſe], ch. 39. ſect. 10, 11, 12. s 

Whether he ſhall have 2 Copy of the Tudittment, ch. 

39. ſect! 13; 14, 15. 

Whit ſhall be done with one wh Bande Mute to an 
Arraignment for High Treaſon, ch. 30. ſect. q, 19. 

For Trial of Treaſon beyond Sea. See County. 


Whether Indictments for High Treaſon removed into 


the King's Bench may be er ch. 3. ſect. 
. 9. 5 12 5 * N 


| The Judgment in High 42883 EY 1 46. feet, 6 


Whether it be within the Benefit of Clergy, ch. 33. 
l 5 

For Forfeitures for High Treaſon, ch, 30. ſect. * Ber 
Foꝛzkeiture and Dower. - 


For Pardons of Treaſon. See Pardon, B. 


Treaſure-Trove. 


Whether the Coroner may inquire of it, ch. 9. ſect. 
36. 
W nether the ak 's Torn, ch. 10. ſect. wang 


"Treaſurer. 


Whether the Lord Treaſurer as ſuch be a Conſervator 
of the Peace, ch. 8. ſect. 2. 


Treſpaſs. 

What Treſpaſſes are inquirable i; in the Tora or Leet, 
ch. 10. fect. 53 to 58. 

Whether a Court which, is. not of Record. can hold 
Plea of Treſpaſs vi ee armis, . 
What Offences are included in the Word Treſpaſſes, in 
| = Commiſſion of the Juſtices of Peace, ch. 8. ſect. 

2 

| Whether there be any Acceſſaries to Treſpaſs, ch. 29. 
ect.” 2, 4. 

Whether a Man can be a Principal i in Battery by a 
ſubſequent Agreement, or in any other Treſpaſs by 
receiving the Offender, ch. 29. ſect. 4. 

Whether a Man can be found guilty of Treſpaſs on 
an Indictment of Felony, & e converſo, ch. 47. ſect. b. 

What is pardoned: by: a Pardon of all T reſpaſſes, ch. 37. 
ſect. 26, 27. | 

Whether a former Ne or Acquittal may be 
pleaded in Bar of T ad See Appeal, D. and 
Autrefoits acquit, A, C. 

Trial, 


Trial. 

Conſtruction of 1 & 2 Ph. & Ma. which orders that 
all Trials of Treaſon ſhall be according to the Com- 
mon Law, ch. 25. ſect. 142, 144, 145. See Com⸗ 
mon Law, | 

In what Caſes, and in what Manner it ſhall be tried, 
whether one who ſtands Mute do fo of Malice, c. 
whether he be the ſame Perſon, &c. ch. 30. ſect. 

RY, 

Wie 4 Traverſe of an Indictment in a Torn or 
Leet ſhall be tried, ch. 10. ſect. 13, 76, 77. 

Where one who ſhall be Guilty of one Offence partly 
in one County, and partly in another, ſhall be tried, 
ch. 40. ſect. 5. 

How a Mayhem ſhall be tried, and where the Trial 
ſhall be peremptory, ch. 23. ſect 27. 

For the Trial of an Acceſſary, ch. 29. fect. 45 to 54. 
See Acceſlary. 5 

For Trial by Certificate, ſee Certificate. 

For Trial by Battel, ſee Battel. 

For Trial by Peers, ſee Peers. 

For Trial by Jury, ſee Inqueſt and Jurozs. 


Truſt. See Ale. 


Tumbzel. 


Whether every Vill may be bound by Preſcription to 
provide a Tumbrel, ch. 11. ſect. 5. 


—— 


Aaacation. 


Ertiorari, (ch. 27. ſect. 36.) or Habeas Corpus, | 


(ch. 15. ſect. 17.) how grantable in Time of Va- 
cation. 


QUagabond. 
Whether indictable in the Torn, ch. 10. ſect. 59. 
Aalue. 
How the Value of the Thing ſtolen, &c. is to be ſhewn 
in an Indictment, See Indidment, G. 


 Uanquiſhment. 


Whether an Appellant or an Approver being vanquiſh- 
ed by one Apellce may continue the Suit againſt the 
others, ch. 23. ſect. 136. ch. 24. ſect, 24. 


| 


W hether an Approver having vanquiſhed one Appellee, 


muſt fight the Reſt, ibid. : ; 
Whether An Appellee having vanquiſhed one of his 

Approvers be acquitted againſt the Reſt, id. 
Whether an Appellee be intitled to his Damages on 


the Vanquiſhment of the Appellant. ch. 23. fect. 


142. Ch. 35. ſect. 7. | a 
Whether * Vanquiſhment of an Appellant be a Bar 


to an Indictment, ch. 35. ſect. 7. 


Uariance. 


What is ſuch a Variance between a Certiorari, and 
the Return, as fhall prevent the Removal of the 
- Record, ch. 27. ſect. 71. See Certiozari, I. 
What is ſuch a Variance between the- Origtnal and 
Proceſs as ſhall cauſe a Diſcontinuance, ch. 27. ſect. 
4 to 100. | 
What is ſuch a Variance between a Writ and Declara- 


ider 10 the Second Book. 


What is ſuch a Variance between an Indictment, Sc. 
and the Record of a former Acquittal pleaded to it, 
as may be helped by an Averment, ch. 35. lect; 3, 4. 

What is ſuch a Variance between a Pardon and the 
Record to which it is pleaded, as may be helped by 
an Averment, ch. 37. ſect. 66. 

Where a Variance between an Indictment, Cc. and 
the Evidence, as to Time, (ch. 46. ſect. 32, 33.) 
or Place, (ch. 46. ſect. 34.) or the Words indicted, 
(ch. 46. ſect. 36.) or the Inſtrumental Cauſe of the 
Death in the Indictment, &c. (ch. 46. ſect. 37, 38.) 
or as to the Defendant's being charged as Principal 
or Acceſlary, (ch. 46. ſect. 39, 40.) or as to the 
Malice, &c. (ch. 46. ſect. 41.) is material, and 
where immaterial, 


QUenditioni exponas. 


Where neceſſary to warrant the Sale of Goods after a 
Certiorari, ch. 27. ſect. 63. | 


Uenire factas. 


Where a Juror is amerceable for not appearing at the 
Return of a Venire facias, ch. 22. ſect. 14. | 

W hat Variance between a Venire facias and the ſubſe- 
quent Proceſs makes a Diſcontinuance, ch. 41. ſect. 
9. ch. 27. ſect. 95 to 100. 

Whether it be a Diſcontinuance to have the Diſtringas 
teſted on a Day after the Return of the Jette, ch. 
27. ſect. go. 

How many Days are required between the 7% and 
Return of a Venire, ch. 41. ſect. 5. . 
Where it may be returnable immediately, ch. 41. 

ſect. | 

Whether a Venire may be returnable before Ju— 
ſtices of Oyer, or Aſſiſe, at a Day certain, ch. 41, 
ſect. 6. 

Whether it need ſhew before what Juſtices it is return- 
able, ch. 41. ſect. 7. | | 

Where it may be joint or ſeveral, ch. 41. ſect. 8. 9. 

A Juror challenged and drawn as to one Detendant on 
a joint Yenire, muſt be drawn as to all, ch. 41. ſect. 
9. cli. 43- fect. 4. | 

Whether a Venire facias be the proper Proceſs on In- 
dictments for Inferior Crimes and Informations, 
ec, ch 47. ect. 9, 11. 

For other Matters, ſee Jurozs, Attachment, PDꝛo⸗ 
vilo and Tales. | 


denue. 


A Variance between an Indictment, Sc. and the Evi— 
dence, as to a Place laid only for a Venue, is not 
material, ch. 46. ſcct, 34. 

See Uilne. 


Uerdick. f 
Whether a Juror charged in a capital Cafe can be dil— 
charged before they have given a Verdict, ch. 47, 
ſect, I, | 
Whether they may give a privy Verdict in a capital 
Caſe, ch. 47. fect.” 2. | 
Whether they may give a Special Verdict in all Caſes, 
ch. 47. ſect. 3. | 
In what Manner they are to give their Verdict on 
an Indictment or Appeal of Death, ch. 47. ſect, 


45 5- | 
In what Manner on an Indictment for Larceny or 


tion, as ſhall abate a Writ, ch. 23. ſect 98, 
Vo I. II. wy 


Treſpaſs, ch, 47. ſect. 6. 
| => TY Whether 


| 
| 
| 


Whether a Jury acquitting a Man of a Coroner's In- | 


- queſt of Murder muſt find what other Perſon killed 
the Party, ch. 47. fect. 7. 

Where a Verdict may acquit ſome of the Defendants 
and find others Guilty, and where by acquitting 
ſome, it conſequently acquits others, ch. 26. ſect, 75. 
ch. 47. ſect. 8. | | 
Whether any material Thing not found in a Verdict 

can be ſupplied by Intendment, ch. 47. ſect. 2. 
Whether Words repugnant ſhall be rejected in a Ver- 
dict that is compleat without them, ch. 47. ſect. 10. 


Whether the Court may order a Jury acquitting a 


Defendant to go out and reconſider the Matter, and 
whether it can ſet aſide the Verdict, ch. 47. ſect. 


5 — 
Whether there may be a Nonſuit after a Verdict, ch. 
23. lect. 95. | 
Where one may be put to an anſwer to a Crime in Re- 
ſpect of a Verdict finding him guilty thereof in an 

Action, &c. ch. 25. ſect. 6. | 


Gerge. 


Before what Coroner, Offences within the Verge of the 

- Coufrtare indictable, ch. 9. ſect. 15, 16, 17, 18. 

Offenders within the Verge ſtanding Mute, Cc. ſhall 
have the ſame Judgment as if they were found 


Guilty, ch. 3o. ſect. 11. 
Ct « armis. 


Not neceſſary in an Appeal of Death, ch. 23. ſect. 


85. | | 
Whether neceſſary in an Indictment, ch. 25. ſect. go, 


. | 
5 aituals. 
Selling corrupt Victuals inquirable in the Torn, ch. 10. 
Sect. 59. 
_ Utew. 
W hether a Coroner can take an Inqueſt of Death with- 
out a View of the Body, ch. 9. fect. 23. 


ill. 
Every Place generally alledged ſhall be intended to be a 
Vill, ch. 23. ſect. 92. 
See Town, Stocks, Tumbzel. 


Uillein. 


Cannot have an Appeal of Larceny againſt the Lord, 


ch. 23. fect. 44. 
Ought not to be either of a Grand, (ch. 25. ſect. 15.) 


or Petit Jury, ch. 43. fect. 10. 
But may be a Witneſs, ch. 46. ſect. 28. ; 
The Lord pleading Vilienage to an Appeal ſhall not 
be compelled at the ſame Time to plead Not guilty, 


ch. 23. fect. 137. 
Gillenage. Sze Gillein. 
Uiſne. 


What is a good Place from whence a Viſne may come, 
ch. 23. ſect. 92, 93. See Uenue. | 


anknown. See Known. 
Goid. 


Whether an Indictment taken before the Coroner of þ- 


the King's Houſe and the Coroner of the County, 


Inder to the Second Book. 


of an Offence not appearing to have | my 
in the Verge, be rol, 4 ſect. N My” 
An erroneous Attainder is not void, but voidable on] 
ch. 30. ſect. 2. ch. 29. ſect. 40. ch. 48. ſect. 22 1 
But a Judgment given by Perſons who had no ** 
good Commiſſion, is void, ch. 53. ſect. 3. 1 
Outlawries pronounced contrary to the Directions of 
6&8 H. 6. are not void, but voidable only, ch. 


27. ſect. 127. 


Uſage. 
Makes the Word Knight in Maſim. 1, 10. to for: 
only a Perſon of good Ability, (ch. c. ſect, 77 
the Word Coroner in 28 E. 3. 6. to ſignify the ſame 
as Freeholder, ch. 9. ſect 10. 


Ale. 

The Uſe of a Freehold within the Meaning of the 
Statutes which require that Jurors ſhould have a F ree- 
hold, ch. 43. ſect. 13, 17. | 

Whether a Bond or Leaſe taken in Truſt for another 
ſhall be forfeited. for a Treaſon or F elony by him 
ch. 49. ſect. 10. b f 

Whether the Truſt of a Term reſerved for the Benefit 

of a Man's Self, and his Wife and Children ſhall 
be ſo forfeited, ch. 49. ſect. 11. | 

Whether the Power of Revocation of the Truſt of a 
Term, ch. 49. fect. 12, 


Uſury. 


. Uſurers be indictable at the Torn, ch. 10. 

det. 39. | x 

Whether Indictments for Uſury muſt ſhew in particu- 
lar how much was taken, ch. 25. ſect. 111. | 

Whether the Perſon who has borrowed Money on an 
Uſurious Contract may be a good Witneſs to prove 
it, ch. 46. ſect. 24. 


Wager of Law. 


3 IE S not in Debt for a Fine or Amercement in a 
Torn or Leet, ch. 10. ſect. 31. 
Whether it lie in a Qui tam, ch. 26. ſect. 61. 


ages. 


For what Time, and in what Caſes an Approver is 
intitled to his Wages, ch. 24. ſect. 19, 27. 


Wait. 


Where Goods are forfeited as Waifs, and in what 
Caſe they ſhall be reſtored to the rightful Owner, 
ch. 49. fect. 17. | 

W hether an Appellant's Title to his Goods ſhall be 
barred by a Seiſure thereof as Waifs, &c, ch. 23. 


ſect. 54. 
Whether the Torn may enquire of Waifs, ch. 10. 


ſect. 59. 
Waiver of a Pardon. 


Whether a general Parliamentary Pardon can be waived, 


ch. 37. fect. 58. 
Whether a Pardon under the Great Seal be waived, by 


pleading the General Iſſue, ch. 37, ſect, 39. See 
General Iſſue. 
Wales, 


; 


4 


Tndex to the Second Book. 


' 


CUales. 
Whether a Certiorari lie to its Courts, ch, 27. ſect. 
28: 1 
In what Manner Indictments removed from thence 

are to be proceeded upon, ibid. 

34 35 H. 8. which orders Tranſcripts of Attainder 
before Juſtices of Gaol- delivery, Cc. to be certified 
into the King's Bench, extends not to Wales, ch. 

33. ſect. 17. 

An Acquittal of Murder in Wales is pleadable in Eng- 
land, ch. 35. ſect. 10. ch. 25. ſect. 42. 5 
Whether Offences againſt the Coin, and Felonies in 

Wales be indictable, &c. in England, ch. 25. ſect, 


41, 42. 


Malk. 
Whether a good Viſne, ch. 23. ſect. 92. 


ard. 

Whether a good Viſne, ch. 23. ſect. 92. 

Whether a Fact laid in ſuch a Pariſh and Ward in 
London ſhall be intended to have happened within the 
Liberties of London, ch. 25. ſect, 60. | 

Whether it is ſufficient to alledge a Fact in a Pariſh 


of London, Without ſhewing the Ward, th. 25. fect. | 


83. 
Uarrant. 
. 


Whether the King's Signing the Warrant for the. Com- 
Whether the Huſband and Wite 


miſſion be a ſufficient Aſſignment of the Commiſ- 
ſioners in Purſuance of 35 H. 8. ch. 25. ſect. 51. 


Whether a Commitment can be juſtified without aa 


Warrant in Writing, ch. 16. ſect. 3. 

Who is the proper Officer to execute the Warrant of a 
Juſtice of Peace by Force of a Statute, which gives 
ſuch Juſtice a Power to make ſuch Warrant, with- 
out ſaying to whom it ſhall be dirccted, ch. 10. ſect. 


Bow far it is Criminal to prevent the Execution of a 
Warrant for a Treſpaſs by a Concealment of the 
Treſpaſſer, ch. 29. ſect. 4. | 

Whether the Want of Form in a Warrant of Commit- 
ment for Treaſon, or Felony, be an Excuſe to the 
Gaoler ſuffering an Eſcape, ch. 19. ſect. 24. 

Where-ever a Warrant may be directed to a Private 
Perſon, it may be executed by him, ch. 12. ſect. 21. 

An Arreſt without a Warrant cannot be made good 

by a ſubſequent Warrant, ch. 13. fect. . Dr 
A Perſon arreſted by Force of a Warrant, and ſuf- 


fered to go at large, cannot be arreſted again by | 


Force of the ſame Warrant, ibid. 


Whether a Diſtreſs for a Fine, &c, in the Torn can 


be juſtified without a Special Warrant, ch. 10. ſect, 


0. | 
What Warrants by Juſtices of Peace are good, and 
where ſuch Warrants are neceſſary, and what ought 
to be their Form, and how they are to be executed, 
and how far they juſtify an Arreſt, See Arreſt, 


D. E. and Jurisdiction. 


| B. 
Warrant of Whether an Attorney be liable to an At- 
Attorney. tachment for acting as ſuch in a Suit 
without a proper Warrant, ch. 22. 


ſect. 6, 8, 9. 


Under what Penalty he is bound to file his Warrant, 


ch. 22. ſect. 7, 
Caſte. 1 
Whether the King have Right both to hold the Land“ 


of 'one attainted of Felony for a Year and Day, and 
alſo to waſte them, ch. 49. ſect. 8. 


Match and Watchmen. 


In what Manner, in what Places, and for what Time 
Watch is to be kept, and who are to enquire of De- 
faults therein, ch. 13. ſect. 2, 3 

Ip are compellable to ſerve on the Watch, ch. 10. 
ect. 4. 

In what Manner Watchmen may arreſt Strangers, and 
other ſuſpicious Perſons, ch. 13. ſect, 5, 6, 


Weights. 
Falſe Weights are indictable in the Torn, ch, 10. 


59. 


ſect, 


Whitehall. 
Whether a Robbery from JF. S. in his Lodging in 
Whitchgi/ be ouſted of Clergy, as a Robbery in a 
Dwelling-Houſe within 5 & 6 E. 6. 9. or 39 iz. 
15. ch. 33. ſect. 93, 97. | 
Aike. 
An Appeal of Larceny, &c. lies againſt her in the ſame 
Manner as if ſhe were ole, ch. 23. ſect. 46. 
Whether ſhe may bring an Appeal of Kape without 
her Huſband, ch. 23. ſect. 58. 


ſhall recover Damages 
for a malicious Appeal againtt the Wife, ch. 33. 


ſect. 144. | 

Whether the Addition of the Place of Habitation of a 
Wife be ſufficiently ſhewn by ſhewing that of the 
Huſband, ch. 23. fect. 124. 

Whether ſhe becomes an Acceſlary to a F elony for re- 
ceiving her Huſband, ch. 29. ſect. 34. | 

W hether ſhe can be a Witneſs for or againſt her Hus- 
band, ch. 46. ſect. 16. | 

To whom the Profits of her Lands are forfeited by the 
At:ainder of her Huſband, ch. 49. ſect. 6. 

For an Appeal of Death by her, ſec Appeal, H. 

For her Dower, ſec Dower, 


CUitneſs. See Evidence. 

The Word Witneſſis in 1 E. G. and the Word Accu— 
ſers in 5 & 6, mean the ſame Thing, ch, 25. 
tect. 137 | 15 

Whether one diſabled to be a Witneſs by Reaſon of a 
Conviction, Cc. be reſtored by a burning in the 
Hand, or Pardon, or Purgation, ch. 33. ſect, 129. 
ch. 37. ſect. 48 to 53. | 

How many Witneſſes are requircd in criminal Caſes, 

ch. 46. ſect. 2. See Indictment, M. 


Woman. 
Whether a Woman may be an Approver, ch. 24, 


ſect. 6. 
In an Appeal by a Woman the Appellee cannot wage 


Battel, ch. 45. fect. 4. 

A Woman may ſue any other Appeal except that of 
the Death of an Anceſtor, ch. 23. ſect. 31. 

Whether a Woman may have the Benefit of Clergy, 


ch. 33. lect. 7, 8. 


Whether 


* 


I, ndex to the Second Book? > 


Whether a Woman ſtanding Mute be liable to the], E 5 
ſame Penance as a Man, ch, 30. ſect, 17. | i 
Whether Women be privileged from Attendance at the | Pear. 
Torn, ch. 10. fect. 11. 


the Office of Conſtable by N ch. 10. ſeet. Whether Appeals of Larceny (ch. 23. ſect. 48.) and 
37. Rape, 72 23. ſect. 72.) muſt alſo be brought with- 
The Judgment againſt a Woman for Treaſon or Fe- in the Vear and Day. | 


1 ch. n ſect. 6, 7. |  { Whether the Computation of the Year and Day ſhall 
be from the Time of the Wound, or 0p 236d Time 
'Woollen. | 5 25 of the Death, ch. 23. ſect. 33. | 


Where the ſtealing of Woollen ManufaQures i is quſted : putation ſhall be from the Time of the Receipt, 


| Fed the Benefit of Clergy, ch. 33. ſect, 69. wid. _ 
8 it ſhall be from the preciſe Time when the 
| 5 eath happened, or from the Beginning of the Da 
Mozkhoule. | ch. 23. — 34. g , Fr 
Where Perſons convict of Larceny may be ſent to the | Whether an Appeal and kale ent of Death muſt ſhew 
Workhouſe, ch. 33. ſect. 134. | Fo the Year and Day, both of the Stroke, and of the 
= Death, ch. 23. fect. go. ch. 25. ſect. 77. 
WIrtt. Whether it be- ſufficient to ſhew the Year of the King 


Where an Attachment lies for not executing a Writ, 
ch. 22. ſect. 2. 
Where for doing it oppreſſively, ch. 22. ſect. * 
W here for not doing it effectually, ch. 22. ſect. 4. 
Where for a falſe Return ofa Writ, ch. 22. ſect. 5. 
Whether the Commiſſion of a Juſtice of Oyer, &c. 
come not under the Notion of a Writ, ch. 5. ſect. 2. | 
Whether Proceſs without Writ can be awarded into Peoman. 
a different County from that wherein the * 18 Whether a good Addition, ch. 23. ſect. 111. 
ch. 27. beet, bf Whether it be a good Plea in Abatement, That a Gen- 
| tleman is named with the Addition of a EC. 
1 ch. 23. ſect, 103. 


an Indictment, (ch. 25. ſect. 127.) or in the Alle- 
gation of the Fact in the Body. of an Indictment or 
Appeal, ch. 23. ſect. 90. 

Whether the King be intitled both to the Profits of 


FG on an Attainder of Felony, ch. 49. ſect, 8. 
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| HET H ER an Appeal of Death maſt be brog 3 : 
Whether a Woman may by Cudem be bound to ſerve W within the Year and Day, ch. 23. ſect; 33. wn 


Whether in the Caſe of an Acceſlary after, the Com- 


without adding that of the Lord in the Caption of 


the Lands, for à Lear and a Day, and alſo to the- 
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